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HE uſefulneſs of Abridgments 1s generally acknowledged by the 

profeſſors in almoſt every branch of ſcience, and by none more 
than thoſe of the Law. But what detracts a little from the utility of then 
is, that, in this particular Profeſſion at leaſt, they are too often anonymorr, 
and generally ſo conciſe, as to be more like a copious Index, than a fair 
Abridgment. 


To remedy theſe inconveniences, the preſent work has been undertaken ; 
for which the Author makes.- himſelf reſponfble, and in which he has 
{tudiouſly endeavoured to give:a clear and intelligible ſtate of the /ufs in 
each caſe, and the queſtions 'ariſing upon them, together with the 5/0 
and marrow of the judgment omitting altogether, the ingenious argu- 
ments at the bar, and frequently the more learned elucidations of the 
bench. Becauſe, a contrary method appeared to be inconſiſtent with the 
nature of an Abridgment, which ſhould not only be conciſe and faithful, 
but ſufficiently copious to afford the reader ſubſtantial information upon 
the ſubject. And in order to give an additional authority to this work, 
ſo far as it comprehends caſes determined in the Court of Chancery, the 
Author has all along had recourſe to, and quoted the Regifter's Book. 
So that where the decree is entered, much time will be ſaved in ſearching 
for it; and where it is not, a fruitleſs ſearch will be prevented. 


THe Authors of the two former Abridgments of Caſes in Equity, ſeem 
to have valued themſelves on the inſertion of what they call New Caſes, 
1. e. Caſes never before printed; but ſurely there is ſome incongruity in 
the meaſure, For, in the firſt place, it is changing the character of 
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an Abridger, into that of a Reporter; and, in the next place, it deprives 
the reader of all opportunity of judging, whether ſuch new caſes are 
properly abridged, or not ; for he has no means of comparing the abridg- 
ment with the original note. For theſe reaſons, the Author of the pre- 
ſent work has confined himſelf to Reported Caſes only; being deſirous of 
enabling his readers to form their own judgment of its merit, by rhe only 
proper criterion ; ; namcly, a compariſon of the Abridgment with the Report. 


Tur ſound ſenſe, and great liberality of our legal courts, have for near 
half a century, rendered their determinations highly eſtimable ; and there- 
fore many more references have in that period been made to them, by the 
Courts of Equity, than was done before. For the ſame reaſon, ſeveral 
caſes, involving equitable principles, have originated in the courts of law, 
and received ſatisfactory deciſions. Theſe caſes and determinations 
ſeem, with propricty, to come within the ſcope of a work of this nature, 
and therefore they are incorporated in it, and abridged in the ſame manner 


as the cales merely equitable. 


SUCH is the plan of the preſent undertaking, in which the Author has 
been encouraged by men of high rank, and great ability in the Profeſſion. 
It was by no means his intention, to make invidious obſervations on 
former works of this kind, but to improve, as far as he could, upon 
their general plan, and to avoid their acknowledged errors. It was alſo 
his aim, to leſſen the labour of the preſent, and to facilitate the ſtudy of 
the riſing generation of lawyers. How far he has ſucceeded in theſe 


deſirable objects, he reſpectfully ſubmits. to the judgment and candour of 
the Profeſſion. 


No. 6. Chancery Lane, 0 
Eaſter Term 1793. | 
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CHAP. I. 


Abatement and Bevivoꝛ. 


I. What ſhall abate the Suit, et è contra. 
II. Who may revive. 


III. In what Manner a Suit may be revived, 


I. What ſhall abate the Suit, et è contra. 


1. \ N original bill was brought by a creditor againſt I. as the adminiſtratrix of 19th March, 


A. and H. being a married woman, her huſband was alſo made a party ; 2 . 
eg. Lib. A. 


before the cauſe was heard, the wife died, and the huſband, having taken out p. 423. 


adininiſtration de bonis non of A. the plaintiff amended his bill againſt the huſband, to 
which he demurred, becauſe matter which happened ſubſequent to an original bill, 
cannot be put into an amended bill. The demurrer was allowed; it being a conſtant 
rule, that matter ſubſequent to an original bill, muſt come by way of ſupplemental 
bill and revivor; beſides, in this caſe, the ſuit abated entirely by the death of the 
wife, for the huſband, who was before joined for conformity only, had now an intereſt ; 
and though by the ſtatute 8, g Will. 3, cap. it, /ec. 7, a ſuit ſhall not abate by the 
death of one defendant, but ſhall go on againſt the others, yet that muſt be taken with 
this reſtriction, namely, that the ſubject matter of the bill is not hurt by the death of 
ſuch defendant. Brown v. Higden. 1 Alkyns, 291. 


2. Proceedings on an information, in the nature of a Quo warranto, do not abate 
by the demiſe of the Crown. Rex v. Powel. 2 Strange, 782, 


3. The plaintiff 7. declared againſt J. P. upon ſeveral promiſes, and ſhe, by the 
name of J. K. appeared by her attorney, and pleaded non afſumpfit, After a verdict 
for the plaintiff, ſhe and E. K. brought a writ of error, and aſſigned for error, that 
though ſhe had appeared and pleaded as a feme ſole, yet at the time of her appearance 
5 and plea, ſhe was married to the ſaid E. K. The defendant in error pleaded, that 
RY this E. K. and one I. K. became bail for her, as for a feme ſole. The Court held, 
15 ; that this was an attempt to abate the plaintiff's writ, by the act of the defendant, 
A Vol. I. B which 


—— 


Abatement and Vevivoꝛ. 


which was never allowed. It muſt be taken, that at the time of bringing this action, 
the defendant was a feme ſole; becauſe they pretend to carry it back no farther than 
the appearance, ard plaintiffs would be in a fine condition, if after they had arreſted 
a woman, ſhe ſhould be allowed to overthrow their proceedings by a ſubſequent 
marriage. Therefore the judgment was affirmed. King v. Jones. 2 Strange, 811. 


4. On a writ of error in Parliament, the Houſe of Lords were of opinion, that 
where a writ of error is brought in a civil ſuit of the crown, the King's death abates - 
the writ. Rex v. Archbiſhop of Armagh. 2 Strange, 837. 843. 3 Brown, P. C. 418. 


5. A man and his wife declared in prohibition, and prevailed as to part, and there- 
fore, under the ſtatute 8, 9 i. 3. c. 11. % 3. they were intitled to coſts; but 
before judgment, the huſhand died; and it was held, that this being a ſuit by huſband 
and wife, the ſtatute did not extend to it, and that they being but one perſon, the 
death of the huſband abated the ſuit. But the conſideration of this caſe being afcer- 
wards reſumed, the Court were of opinion, that the ſuit was not abated at common 
law; or if it was, that the ſtatute had helped it, and therefore they granted a rule 
for taxing the plaintiff's coſts. Middleton v. Croft. 2 Strange, 1056. 1063. 


6. The executrix of a teſtator brought an action upon the caſe, againſt Q, upon 
four ſeveral promiſes; 1. An mdebitatus aſſumpſit for the uſe and occupation of a 
houſe in the teſtator's life-time, and the promiſe was laid to have been made to him. 
2d. A quantum meruit for the like, 3d. An indebitatus aſſumpfit for the ule of another 
houſe of the teſtator ſince his death, and the promiſe was laid to have been made 
to the plaintiff as executrix. And 4th. A quantum meruit for the uſe of another houſe 
of the plaintiff, without naming herſelf as executrix. Judgment was recovered by 
default. And upon a writ of error, the Court ſaid, it is not to be diſputed, but that a 
plaintiff in a declaration cannot make a demand for any thing due jure alterius et in 
proprio jure; and ſo is the caſe of Rogers v. Cook, Carth. 235. There was not in that 
caſe any demurrer, but the defendant pleaded a frivolous plea, and when the Court 
ſaw the record, they abated the writ; becaule there appeared two incompatible de- 
mands in one and the ſame ſuit. And the true reaſon was on account of the damages, 
which were entire, ſo that the Court could not ſay what damages the plaintiff was to 
have, as dminiſtrator, and what in proprio jure. In the preſent caſe, this was a decla- 
ration againſt a rule of law, and was not helped by any ſtatute, neither would a verdict 
have helped it; for a verdict only helps upon a ſuppoſition, that the matter was Droved 
before the judge who tried the cauſe, and ſuppoſing all the matter in this declaration 
to have been proved, yet the two demands could not be made in one action. There- 
ſore the judgment was reverſed. locker v. Quilter. 10 ilſen, 171, | 

7. Ia an action upon the caſe for goods ſold and delivered, the defendant pleaded 
in abatement, a miſnomer in his Chriſtian name; and the plaintiff replied, that the 
defendant was called and known as well by the name of A. L. as by the name of B. L. 
and iſſue being joined, the jury, upon the trial, found a verdict for the plaintiff, but did 
not aſſeſs any damages. The Court were therefore moved on the part of the Plaintiff, 
that a Writ of Inquiry might iſſue to aſſeſs the damages; for that the defendant's plea 
being found to be falſe, the judgment to be given againſt him muſt be peremptory 
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and final, After argument, the Court made two queſtions ; ift. Whether upon this 


ifſue, they muſt pronounce a final and peremptory judgment; and if ſo, then 2dly, 
Whether they could ex officio award a Writ of Inquiry to ſupply the omiſſion of the 
jury, or whether a writ of Venire facias de novo mult not go; and the Court were 
unanimouſly of opinion, as to the firſt queſtion, that the juugiment mult be peremp- 
tory, and that there is no difference whether the iſſue be joined upon a fact in a plea in 
abaterfient, or in a plea in bar; for wherever a man pleads a ſact that he knows to be 
falſe, and a verdict is given againſt him, the judgment ought to be final, and every 
man mult be preſumed to know whether his plea be true, or falle, But upon a 
demurrer to a plea in abatement, there ſhall be a Reſpondeas ouſter, becauſe every 
man ſhall not be preſumed to know the matter of law, which he leaves to the judg- 
ment of ths Court. As to the ſecond queition, the Court were likewiſe of opinion, 
that a Writ of [nquiry could not be awarded to ſupply the omiſiion of the jury, in not 
finding dawages. But that a Writ of YVerire facias de novo muſt go; for where a 
man may have an attaint, there no damages ſhall be aſſeſſed by the Court, if they be 
not found by the jury. 4 Leon. 245. This is an action of Aſuniſit, in which 
damages are the whole object of che writ and ſuit, and though iſſue be joined upon a 
fat in abatement, yet as to the defendant it was to all intents and purpoſes concluſive, 
and involves the damages upon the fact being found againſt him. And if outrageous 
damages had been given, an attaint would have laid. Eichoru v. Le Maitre. 
2 IWWilfon, 367. | 

8. Ia an action of treſpaſs and falſe impriſonment, brought by F. againſt M. for 
an injuy committed in the iſland of Minorca, one of the objections taken was, that 


the injury being done at Minorca, out of the realm, was not cognizable by the King's 


courts in England. And as to this, the Court were of opinion, that there was nothing 


more clear, than that it the Court has not a general juriſdiction of the ſubject matter, 


the defendant mull plead to the juriſdiftion, and cannot take advantage of it upon the 
general iſſue ; therefore, by the law of England, if an action be brought againſt a 
Judge of Record, for an act done by him in his judicial capacity, he may plead that 
he did it as a Judge of Record; and that would be a complete juſtification. So 
in this caſe, if the injury complained of, had been done by the defendant, as a judge, 
though it aroſe in a foreign country, where the technical diſtinction of a Court of 
Record does not exiſt; yet fitting as a judge in a court of juſtice, he would be within 
the reaſon of che rule, which the law of England ſays ſhall be a juſtification ; but then 


it mult be pleaded. Here no ſuch matter was pleaded, nor was it even in evidence 


that the defendant fat as a judge, in a court of juſtice. It is alſo neceſſary in every 
plea to the juriſdiction of a court, to ſtate another juriſdiction; therefore if an action 
is brought here, for a matter ariſing in ales, you muſt ſhew the Juriſdiction of the 
court of Wales, in order to bar the remedy ſought in this court, And in every caſe 
to repel the juriſdiction of the king's court, you muſt ſhew a more proper and more 
ſufficient juriſdiction; for if there is no other mode of trial, that alone will give the 
king's courts a quriſdiction. Now in this caſe, no other juriſdiction was ſhewn, even 


ſo much as in argument; and if the king's courts of juſtice cannot hold plea in ſuch 
B 2 
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a caſe, no other court can do it; for it was truly ſaid, that a governor is in the 


nature of a viceroy, and therefore locally during his government, no civil or penal 


action will lye againſt him; becauſe upon proceſs he would be ſubject to impriſon- 
ment, and if that be ſo, there can be no remedy whatſoever, if it is not in the king's 
courts ; for when the party is out of the government, and is returned with his pro- 


perty into this country, there are not even his effects left in the iſland to be attached. 
Moſtyn v. Fabrigas. Cowper, 161. 172. 


9. C. brought an action againſt P. by original, as the acceptor of a bill of exchange, 
which bill was directed to the defendant, by the name and deſcription of Mr. V. P. 
Alttorney at Law. To this action the defendant pleaded in abatement, that at the 
time of ſuing out the original writ, he was an attorney of the court of B. &. and that 
according to the immemorial cuſtom and privileges of that court, every attorney of. 
the court, who is ſued in any perſonal action, ought to be ſued by bill filed and exhi- 
bited againſt him, as being preſent in court; and that no attorney is compellable 
againſt his will, to anſwer in any perſonal action, proſecuted by original. To this 
plea the plaintiff demurred generally, and after argument, the Court held the caſe to 
be extremely clear, and therefore gave judgment for the defendant. A man does not 
make himſelf a merchant, merely by drawing or accepting a bill of exchange, and here 
the very bill itſelf deſcribed the defendant as an attorney, and if there are no caſes 
in point, it is becauſe the privilege cannot admit of a doubt. Comerford v. Price. 
Douglas, 299. | 

10. To an action of treſpaſs for ſeizing, taking and diſtraining a boat belonging to 
the plaintiffs, and converting. the ſame to the uſe of the defendants, there was a plea 
in bar, that one of the plaintiffs, at the time of exhibiting the bill, was covert with one 
R. M. then and yet her huſband. After arguing a general demurrer to this plea, the 
Court were of opinion, that though there was no preciſe precedent in point, yet on a 
review of all the authorities, this plea ix bar could not be ſupported. It is extremely 
clear on the one hand, that marriage gives to the huſband all the perſonal eſtate 
which the wife has in poſſeſſion. Ir is allo clear on the other hand, that where a 
choſe en action of the wife is to be reduced into poſſeſſion, and it is neceſſary to bring 
an action for that purpoſe, it muſt be brought in the names of both the huſband and 
wife. And it was abſolutely neceſſary that the wife ſhould be a party to the preſent 
action. The defendant by his plea, imputes to one of the plaintiffs a perſonal defect, 
and it is laid down generally, that all perſonal diſabilities, and eſpecially coverture in 
a woman, mult be pleaded in abatement, The Court were therefore of opinion, that 
the plea in this caſe ought to have been a plea in abatement, and not in bar; and 


accordingly gave judgment for the plaintiffs, Mülner v. Milnes. 3 Term Rep. 
B. K. 627. 


II. Who 
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Abatement and Revivoz. | ; 


II. Who may revive. 


HERE there is a decree for the payment of a ſum of money, and the 8th Dec. 
defendant ſtanding out all proceſs of contempt, a ſequeſtration iſſues and is a 1 
f ; ; a : g. Lib. B. 
executed, and the plaintiff afterwards dies, his repreſentative muſt revive the ſuit by p. 22. 
bill. There is no diſtinction between an abatement by the death of a plaintiff, and 
the death of a defendant ; but where a feme ſole plaintiff marries, ſhe cannot bring her 
huſband as a party to the ſuit immediately, without filing a bill of revivor. Whereas 
by the marriage of a feme ſole defendant, the ſuit does not abate; but the plaintiff 
may proceed, only entering the name of huſband and wife in the ſuit, Wharam v. 


Broughton. 1 Veſey, 180. 


III. In what Manner a Suit may be revived. 


I, HERE the cauſe abates by the death of a defendant, the plaintiff is not 
obliged to bring a bill of revivor, but may file a new bill; becauſe he may 
think, perhaps, that he can make a better caſe than by the firſt bill. Spencer v. Wray. 
1 Vernon, 463. Anonymous, 3 Atkyns, 486. | 


2. Where a ſuit abates by the marriage of a female plaintiff, money may be 34 Aug. 


ordered to be paid out of court, without a revivor; but it muſt be by the conſent N. Lib. A. 
of all parties intereſted, and who muſt alſo be capable of conſenting. Beard v. Earl p. 508. 


_ Pawis, 2 Veſey, 399. 


GHR II. 


Account. 


I. Who are iutitled to an Acccount, aud againſt whom it lies. 
II. What is a good. Bar to an Account, et & contra. 


—  — 


I. Who are inlitled to an Account, and againſt} whom it lies, 


I, HERE the Court, bv a decree, directs the maſter to examine accounts, 15th Jan. 
/ and pives the parties liberty to ſurcharge and falſify, they are not merely Rep. Lib. B. 
confined to errors in fact, but may alſo take advantage of errors in law; p. go. 
and a bill may be brought to rectify errors in a ſettled account, three or four years, 


and even longer, after the account has been ſettled. Roberts v. Kuſſin, 2 Atkyns, 112. 
4 2. Where. 
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23d jan. 
1740. 

Reg. Lib. B. 
p. 119. 


No entry. 


th Oct. 
1742 

Re. Lib. B. 
P 297 · 


13th july, 
1743 


Reg. Lib. B. 


P- 579 


Account, 


2. Where there are only miſtakes and omiſſions in a ſtated account, the party | 
objecting to it ſhall be allowed only to ſurcharge and falſify. But if there appears to 
have been any fraud, or impoſition, the whole account ſhall be opened; although it 


be of twenty-three years ſtanding, and although the party guilty of the fraud is dead, 
Vernon v. Vawary, 2 Atkyns, 119. 


3. To a bill brought for a general account, the deſcendant pleaded a ſtated account 
in bar; and averred, that the adjuſting of it had taken up a week's time at leaſt, and 
that the plaintiff, both at the time, and often afterwards, had declared himſelf well 
ſatisfied with it. Two objections were nevertheleſs taken by him to this ſtated ac- 
count, iſt, That it was not ſigned by the parties. 2d, That the vouchers were not 
delivered up at the time. As to the iſt objection, the Court ſaid, there is no abſolute 
neceſſity that an account ſhould be ſigned by the parties, who have mutual dealings, 
in order to make it a ſtated account; for ſuppoſe there are tranſactions between a 
merchant in England, and a merchant beyond ſea, and an account is tranſmitted here 
by the perſon abroad, it is not the mere ſigning that will make it a flated account; 
but if the perſon to whom it is ſent, keeps it by him for any length of time, withcut 
making any objection, it ſhall bind him, and prevent his entering into an open account 
at any time afterwards. And as to the 2d objection, it was ſaid, that there is no doubt 
where vouchers are delivered up at the time, it is an affirmation at leaſt that the ac- 
count between the parties is a ſtated account; but to make it ſo, it is not abſolutely 
neceſſary that the vouchers ſhould be delivered up at the time when the account is 


ſettled; for inſtance, in the caſe of bankers and their cuſtomers, it is ſeldom done, 


but the drafts which are made upon them, are conſtantly kept on files, and at diffe- 
rent times when they ſettle accounts with you, they only enter in a book, which they 
give you for that purpole, the ſeveral receipts and pay ments during your tranſactions 
with their ſhop. And it would be imprudent in them to do otherwiſe, becauſe the 
vouchers are very often of uſe to them, in clearing up any diſputes between their 
ſhop and a third perſon. Willis v. Jer negan. 2 Atkyns, 251. 


4. After a decree for an account, the accounting party was examined upon inter- 
rogatories before the maſter, touching his expenditure, and he made an affidavit, that 
he had expended the ſeveral ſums ſpecified in his diſcharge, according to the beſts of bis 
knowledge, remembrance and belief; but in ſeveral of the items of the diſcharge, he 
omitted to ſtate, either when, or to whom, or for what thoſe ſums were paid. The 
maſter, however, thought fit to allow them; and to his report in that reſpect an 
exception was taken, and upon argument allowed by the Court; becauſe, where at 
law, a perſon upon an account is allowed ſums under 40. on his oath, it is not ſuffi— 
cient that he ſwears to his belief only, but he muſt ſwear to the fact itſelf; fo likewiſe 
ia directions under a decree, that a perſon upon an account ſhall be allowed ſuch ſums 
as he ſwears to have actually expended, it is not ſufficient to ſwear that he believes he 
paid them, but he mult peremptorily ſwear to the fact. Robixſon v. Cumming, 
2 Atkyns, 409. | 

5. Where a matter of account is very much entangled, and the tranſactions are 
of long ſtanding, the Court will rather choole to difmits the bill, without coſts, 
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Account. 


and leave the plaintiff to his action at law, than direct an account to be taken before 
the maſter. Sturt v. Melliſh. 2 Alkyns, 610. 


6. A bill was brought by the plaintiff, claiming as a creditor under certain articles, 
and alſo as a legatee under a will. The defendant inſiſted, that the legacy was of 
equal value with the whole perſonal eſtate, and would therefore defeat the teltator's 
intention of giving any thing to the other legatees. Lord Hardwicke ſaid, that this 
legacy being ſo near in value to the perſonal eſtate, that it would defeat the reſt, he 
would do what Lord Jef/ries and Lord Cowper had done in ſuch a caſe; viz. direct 
an account to be taken of the value of the perſonal eſtate, at the teſtator's death, and 
at the time of making his will ; which fa& may give ſome light as to the intent, and 
is a fact neceſſary to be known. But if the perſonal eſtate had been ſo large, that 
this legacy would only have occaſioned an abatement in proportion with the reſt, it 
might be otherwiſe ; for though the law leans againſt double proviſions, yet when it 
comes to be a queſtion between a child and other legatees, or collateral relations, that 
does not weigh much. King v. Phillips. 1 Veſey, 232. 


7. To a bill brought for an account, the defendant pleaded, that pending the ſuit 
the parties came to a compoſition. To this plea the general objection was, that it 
ought not to ſtand, becauſe there was no particular account by items ; but this objec- 
tion was over-ruled, and the plea allowed, becauſe the conſequence of admitting the 
objection, would be to ſay, that a long, ſtale and various tranſaction could not be put 
an end to, without a minute account, which would create endleſs ſuits. Seto! v. 
Bridge. 1 Veſey, 297. 2 2 


8. If one merchant ſends an account current to another, in a different country, on 
which a ballance is made due to himſelf, and the other keeps it by him for two years, 
without objection, the rule of the Court of Chancery, and of merchants is, 
it as a ſlated account. Tickel v. Short. 2 Veſey, 239. 

9. The proceedings under commiſſions of bankruptcy in taking accounts, have 
been formed by way of analogy to the proceedings in the Court of Chancery, where 
whenever an account is to be taken, the Court, by its ancient conſtitution, is to be 
aided in taking it by a maſter, as the proper officer; for it is impoſſible for the Court 
to take accounts originally, as that would ſo take up the time of the Court, that Juſtice 
could not be adminiſtered in other cauſes. It is analogous alſo to proceedings at 
law, for in an action at law, an account is to be taken by auditors; but theſe actions 


to conſider 


are few, becauſe ſo long time is required, for Wien the auditors have taken the ac- 


count, iſſues may be joined and tried on each of the items of charge and diſcharge, 
Ex parte Bax. 2 Veſey, 388. 


10, An account may be immediately directed, although by the contract pay- 
ment was poſtponed, until after the death of the party, Rattray v. Darlay. 
2 Veſey, 424. ED 


> . . | 
11. Courts of equity diſcourage ſvits for old ſtale accounts, and very rightly ; but 


every caſe of that kind muſt be conſidered on its own circumſtances; and ought to be 


determined 


6th May, 
1749 

Reg. Lib. B. 
p. 413. 
Enteied by 
the name of 
King v. News 


mans. 


No entrys 


14th March, 
1750. 

Reg. Lib. B. 
p. 238. 

In this caſe 
the bill was 


diſmiſſed . 


11th July, 
1752. 
Reg. Lib. B. 


P. 546. 


zoth july, 
1752. 

Reg. Lib. B. 
Þ+ 580. 


zoth July, 
1754. 

Reg. Lib. B. 
p. 448. 


2th July, 
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Reg. Lib. B. 


P. 355» 


17th June, 
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Reg. Lib. A. 


p. 392. 
Entered by 
the name of 


Brook v. Brook, 


17th May, 


1719: 
Reg. Lib. A. 


p. 665. 
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determined by the juſtice and equity of the particular caſe, ariſing from theſe circum- 
ſtances. Earl of Pomfret v. Lord Windſor. 2 Veſey, 472. 483. 


12, The Onus probandi always lies upon the party who has liberty to ſurcharge 
and falſify an account, for the Court takes it to be, and eſtabliſhes it as a ſtated ac- 
count ; but if any of the parties can ſhew an omiſſion, for which credit ought to be 
grven, that is matter of ſurcharge ; or if any thing be inſerted, which is wrong, the 
party 1s at liberty to ſhew it, and that is matter of falſification ; but it muſt be made 
out by proof, and this makes the great difference between the general caſes of an 
open account, and where liberty is only given to ſurcharge and falſify, Pitt v. Chol- 
mondely. 2 Veſey, 565. 

13. Where a truſtee and executor receives part of the truſt eſtate, but "YR 
proving the will, he may be called to an account as truſtee only, by the other execu- 
tor who does prove, for what he has ſo received; and this either by original bill, or a 
bill in the nature of a bill 6f review. Moorev. Moore. 2 Veſey, 596. 


14. Where an eſtate in the Weſt Indies is deviſed to an infant, and the produce of 
it is conſigned to an acting executor, reſident in England, he ſhall account annually for 
ſuch produce, and verify his account by affidavit. Brook v. Oliver. Ambler, 406. 


15. In an action of account for a watch and ſword delivered to the defendant ad 
mercandizandum, he pleaded, that he carried them to Porto Bello, and in order to 
keep them ſafe, till he had a convenient opportunity of ſelling them, he put them 
into the warehouſe of the South- ſea Company; that the warehouſe had been broke 
open by enemies, and the watch taken away and loſt, and that the ſword had been 


likewiſe taken away. On a demurrer to this plea, the Court held it to be prima facie 


a good account; for if the warehouſe was not a place of ſafe cuſtody, that ſhould have 
been replied. A robbery there, was the ſame as if from his owa perſon, for a bailiff 
ad mercandizandum 1s not obliged to keep the goods always about him, Judgment 


for the defendant. Gofeve!l v. Dunkley. 1 Strange, 680. 


16. In an action of account, it is a rule in pleading, that whatever matter can be 
pleaded in bar, muſt be ſo pleaded, and cannot afterwards be pleaded before auditors 
and the reaſon is, to avoid trouble and charge to the parties. Another rule in plead- 
ing in this action is, that if the party is once chargeable and accountable, he cannot 
plead in bar, except in the caſe of a releaſe, or Plene computavit; and theſe exceptions 
are, becauſe a releaſe, and having fully accounted, are total extinctions of the right of 
action; which the Court is to judge of, and even in theſe two caſes, they muſt be 
pleaded ſpecially, and cannot be given in evidence on the plea of ne ungques receivor. 
Godfrey v. Saunders. 3 Wilſon, 94. 113. 


17. Money in the funds belonging to infants, who are wards of the Court of 
Chancery, cannot be transferred into the name of the Accountant General, to the 


credit of the cauſe, before an account is taken, and a report made by one of the 
maſters. Bencraft v. Rich. 1 Brown, 56. 


18, In 
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18, In January 1785, F. and A. entered into articles of partnerſhip for 7 years, 
in which there was a covenant to ſettle yearly at Chrilmas, and to adjuſt and make 
a final ſettlement at the expiration of the partnerſhip, when the ſtock and profits were 
to be equally divided, and general releaſes given. In Ai 1785, F. committed an 
act of bankruptcy, which was known to A. but no commiſſion was ever taken out 
upon it. In February 1785, the parties agreed, that A. ſhould carry on the buſineſs 
alone; and they then came to a ſettlement of accounts, in which feveral items were 
included, not relating to the partnerſhip account, when the ballance was found in 
favour of F. to the amount of 14014. A. promiſed to pay it; but not doing ſo, V. 
brought his action on an account ſtated, and obtained a verdict, The defendant then 
moved the Court, to ſet aſide the verdict on two grounds; it. That the action ſhould 
have been covenant, not ofjump/it. - 2d. TI hat the plaintiff having committed an act of 
bankruptcy, which was known to the defendant, the latter was not warranted in pay - 
ing him the money, as he would be anſwerable again to the aſſignees, if at any time a 
commiſſion ſhould be ſucd out. But the Covit were clearly of opinion, that there 
was no foundation for this application, on either of the grounds mentioned; for by 
the mode of ſtating the account, and introducing other aiticles not relating to the 
partnerſhip, the nature of the demand was changed, and a new cauſe of action aroſe, 
independent of the articles. Both parties by agreement, conſolidated the demand; 
and the defendant mult be taken to have thereby given his conſent, to conſider this as 
a new debt, on an account ſtated; beſides, it was for his benefit, and it was extraor— 
dinary that he ſhould inſiſt on being harraſſed with two actions, when the whole de- 
mand might be recovered in one. There appeared to be as little weight too in the 
2d objection; for if this objection was to prevail, it would equally hold at any diſtance of 
time, though it was never in the contemplation of any creditor to ſue out a commillion; 
bur apart from that conſideration, it did not lie in the defendant's mouth to make the 
objection, Where a perſon pays voluntarily, with notice of a bankruptcy, there the 
rule holds; but not where he pays, by the coercion and judgment of a cout of law; 
for an act of bankruptcy cannot over-reach a judgment recovericd. If indeed it were 
by colluſion, that might alter the caſe; but there was no pretence for ſaying, that there 
was any colluſion in the preſent caſe, therefore the rule was dilcharged, [fer v. 


Allanſon, 2 Term Reports, B. K. 479. 


19. In an action upon the caſe. on promiſes, it appeared, that the plaintiff and de- 
fendant had entered into articles of partnerſhip, which contained a covenant to account 
at certain times, and that the demand aroſe upon the partnerſhip account, for the 
amount of the ballance ſtruck, which the defendant expreſsly promifed to pay, It 
was objected, that there being a covenant between the parties, this action would not 


lie; but the Court over-ruled the objection, and held, that it did not ſigniſy in this caſe 


how the debt aroſe; for here was an expreſs promile to pay the ballance which had 
been ſtruck, and that was the ground of the action, otherwiſe the objection would have 
been good. Moravia v. Levy. 2 Term Reports, B. R. 483. Note (a) 


20. The bill in this caſe was brought by the executors of one Lall, a bankrupt, 13th March 
ſince dead, againſt the defendant, for an account of the rents and profits of a certain 
Lib 

Vol. I. C leaſchold 
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nth March, 


1736. Reg. 
Lib. B. 


p. 243. 


Dawſon. 1 Altkyns, 1. 


Account, 


leaſchold eſtate, alledged to have been mortgaged to them by Hall, and for a redemp- 
tion thereof, on payment of what ſhould appear due for principal and intereſt. To 
this bill the defendants, by their anſwer, inſiſted, that the tranſaction between Hall and 
them was a ſale, and not a mortgage, and that therefore, they were not bound to ſet 
forth any account of rents and profits. The plaintiff took exceptions to this anſwer, 
for the want of ſuch account; and the exceptions were diſallowed. But upon excep- 
tions being taken to the Maſter's report, for ſo diſallowing the exceptions to the an- 
ſwer, Lord Thurlow allowed the exceptions to the report; being of opinion, that all 
the caſes which were cited on the part of the defendants, were caſes where the title 
was completely ſeparate from the account; but that where the account is incidental to 


the plaintiff's title, as in this caſe it ſeemed to be, the defendant muſt ſet it forth. 
Hall v. Noyes. 3 Brown, 483. 


21. On an appeal againſt the allowance of the accounts of one Read, an overſeer 
of the poor, the juſtices in quarter ſeſſions diſallowed ſeveral items, to the amount of 
421.75. 1d. but their order did not proceed to direct Read to pay that ſum over to 
the ſucceeding overſeers. Therefore, upon his refuſal to pay it, an application was 
made to the defendants, as magiſtrates, deſiring them to enforce payment under the 
ſtatutes 43 Eliz. c. 2. /ef?. 2 and 4, and 17 Geo. II. c. 38. ſe. 3. But thoſe gentlemen, 
conceiving that they had no authority to act, declined to interfere. Whereupon a 
rule was obtained, requiring them to ſhew cauſe, why a mandamus ſhould not iſſue 
to compel them to receive, and proceed upon the complaint againſt Read, for refuſing 
to pay over the ballance in his hands. After cauſe had been ſhewn, the Court (ſtopping 


the counſel who was to have ſupported the rule) ſaid, that theſe juſtices had juriſdiction 


in this caſe; for the effect of the appeal was to aſcertain the quantum of the arrears, 
and this being done, the ſtatute attaches, and enables the magiſtrates, out of ſeſſions, 


to enforce the payment of the ballance, Therefore the rule was made abſolute, 
Rex v. Carter, et al. 4 Term Rep. B. R. 246. 


2. What is a good Bar to an Account, et è contra. 


K T HERE a bill is brought for a general account, and the defendant ſets up 


a ſtated one, the plaintiff muſt amend his bill; for the ſtated account is 
prima facie a bar, till particular errors in it are aſſigned, It is not ſufficient in ſupport 
of a ſtated account to ſay, there has been a dividend, which implies an account ſtated ; 
for a dividend may have been made upon a ſuppoſition that the eſtate will amount to 
ſo much; but ſtill ſubject to an account which may be afterwards taken. Dawſon v. 


2. There is no rule more ſtrictly adhered to in the court of Chancery, than that 
when the defendant ſets forth a ſtated account, he ſhall not be obliged to go on upon 
a general one; becauſe a ſtated account may very often unravel a matter of perplexity, 


which if left to a general account, might remain in the dark. Sumner v. Thorp. 
2 Atkyns, 1, 


3- Where 


Account. 


* 


3. Where a bill was brought for an account, and the defendant pleaded a ſtated 
account, as a bar to all matters before accounted for, the plea was held to be bad ; 
becauſe the defendant, as to any errors charged in the account, might by ſuch a plea 
defend himſelf againſt the diſcovery of any error, by ſaying only it was befcre accounted 


for ; he muſt therefore aver, that the ſtated account is juſt and true, to the beſt of his 
knowledge and belief. Anonymous. 3 Ans, 70. 


4, A bill being brought to impeach an account, the defendant pleaded a ated 
account, and though it is not neceſſary in every caſe, that the account fo pleaded ſhould 
be annexed by way of ſchedule, becauſe if the account is fair, the plea will be ſufh- 
cient; yet, where the bill not only impeaches the account, but charges, that the 
plaintiff has no counterpart of ir, and prays that it may be ſet forth, the plea ſhall ſtand 
for an anſwer, with liberty to except; for without annexing the account, by way of 
ſchedule, the plaintiff has no opportunity of pointing out any errors im it. 
Simpſon. 3 Atkyns, 303. : 

5. The /pecific legatee of a mortgage brought his bill of forecloſure, againſt the 
repreſentative of the mortgagor. To this bill, the defendant pleaded an account 
ſettled between him and the executor of the mortgagee, and a releaſe ; the Court ſaid, 
that this was not a queſtion of fraud or colluſion, but whether the plaintiff had ſuch 
a lien on the eſtate, as to make his being a party to the account neceſſary ; here was 
a ſpecific lien on the land deviſed to the plaintiff, and it was not very obvious how 
the private account between the executor of the mortgagee and the debtor, could 
diſcharge it. The mortgagor had notice of the ſpecific lien, for the bequeſt was 
notice to him, and he was bound by that notice. Suppoſe a bond debt due to B. and 
after B. aſſigns it, the obligor is bound by having notice of the aſſignment, and his 
payment afterwards to B. will not be a diſcharge of the bond as to the aſſignee. If 
in this caſe the mortgage had been deviſed generally to pay debts and legacies, the 
account ſettled with the executor would have been a diſcharge; but it is not ſo in the 
caſe of a ſpecific legacy. The Court was therefore inclined to over- rule the plea, but 
upon the authority of the caſe of Ewer v. Corbett, 2 Williams, 148. it was ordered 


to ſtand for an anſwer, with liberty to except. Langley v. Earl of Oxford. Am- 
bler, 17. | 


Tlankey v. 


6. Where an account has been fettled and acquieſced under for upwards of ten 
years, it ſhall not be opened generally, although it contains ſeveral groſs errors; but 


11 


No entrve 


No entry. 


Eaſter Term, 
1786. 


the injured party ſhall be at liberty to ſurcharge and falſify, which is ſufficient to anſwer Mz 


the calls of juſtice. Brownell v. Brownell. 2 Brown, 62. 


7. In an action of afſumpſit, the firſt count of the declaration was upon a pro- 
miſſory note of 101. given by the defendant to the plaintiff, for board and lodging, 
and for teaching and inſtructing the defendant in the buſineſs of hair dreſſing. There 
were other counts for drink, waſhing, lodging, and other neceſſary things; for work 
and labour; for money paid, laid out and expended ; and on an account ſtated. To 
this action, the defendant pleaded infancy. After arguing a general demurrer to this 
Plea, the Court were of opinion, upon the authorities cited, that this action would not 
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p. 632. 


1 
N 
1 


—UU— www 
as — 29. ˖ — 


— __—-— 
— — — 
— _— — — 


— — 
—— 
— — 


— — 


12 


15th Nov, 
1740. 

Roo. Lib. A. 
p.112. 


17th july, 


1742. 
Reg. Lib. B. 


* 337. 


' Account, 


lie, What is an account ſtated ? Ir is an agreement by both parties, that all the arti- 
cles are true. This was formerly concluſive, but a greater latitude has of late 
prevailed, in order to remedy the errors which may have crept into the account. In, 
ſurcharging the items, an infant, however, cannot bind himſelf by ſtating an account; 
and if ſo, the conſideration does not hold, and the promiſes are void. Therefore on 
the reaſon of the caſe, as well as on the authorities, there ovght to be judgment for 
the defendant ; but the plaintiff had liberty to amend his declaration, on payment of 
colts. Trueman v. Ilurft. 1 Term Rep. B. R. 40. 


8. In arguing a caſe upon a writ of error out of the court of Litchfield, it was held, 
that on an infimul computaſſet, the plaintiff is not obliged to give evidence of the ſeveral 
items conſtituting the account, it being ſufficient if he proves the account ſtated ; for 
that is the cauſe of action. But an in/mul computaſſet does not lie againſt an infant, 
even if the particulars of the account are for neceſſaries ; for an infant cannot agree to 
any ſuch account, and the ſumpſit being upon the account, is therefore void. 
Bartlett v. Emery. 1 Term Rep. B. R. 42. Note (a). 
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CH. AP. III. 


Acquieſcence. 


— — — 


Il hat Adds amount to an Acquieſcence, et & contra. 


1. II E RE. are ſeveral inſtances where one man ſuffering another to build on 
his ground, without ſetting up a right till afterwards, though he was all the 
time conuſant of his right, and the perſon building had no notice of the other's 
right; a court of equity will oblige the owner to permit the perſon ſo building, 
to enjoy quietly and without diſturbance, But theſe caſes have never been extended 
ſo far, as where parties have been in treaty for an agreement, and no abſolute agree- 
ment has taken place; for there, if perſons will build notwithſtanding, they muſt take 
the conſequence ; this not being ſuch an acquieſcence on the part of the owner, as 
will prevent him from inſiſting upon his right, Eaſt India Company v. Vincent, 
2 Ak. 83. 
2. Where there is a ſecond ſuit between the ſame parties, either of them may inſiſt 
upon an acquieſcerice under a decree in the firſt ſuit, unleſs that bill was diſmiſſed, 
without prejudice to the queſtion, Shepherd v. Titeley, 2 Atk, 348. 


3. In- 


Acquieſcence. 


3. Informal marriage agreements are ſometimes decreed to be executed in ſpecie, . 
upon the acquieſcence oſ the parties, and acts in conſequence of it; notwithſtanding Ru, Lib. A. 
the ſtatute of frauds, and although one of the parties had not ſigned the agreement, or . 528. 


was an infant; becauſe all agreements in part performed, or performed on one fide, 


the Court will carry into execution on the other. So if a freeman of Londen makes a 


will contrary to the cuſtom, and dies, though the wife is not perhaps executrix, or if 
ſhe was, had not proved the will, but had done certain acts, without declaring one 
way or the other, the Court will not ſuffer the repreſentative of the wife to inſiſt upon 
the cuſtom, in contradiction to the will, or to any acts done by her in affirmance of 
it, but her acquieſcence will bind both herſelf and her repreſentative, Archer v, Pope. 
2 Veſey, 523. Vide poſt, under Title Agreements, 


CHAT. . 


Ademption. 


— 


In what Caſes Legacies, Portions, and other Proviſions, are held to be adeemed ; 
and what is the proper and neceſſary Evidence of ſuch Ademption, 


I, S G. upon the marriage of his daughter, entered into a bond, to leave at his No entry. 


death 5cool. among her younger children, He afterwards by will, created 
a term of years, in truſt to apply the rents and profits of his eſtate for the 
maintenance of his daughter's children, until they ſhould come of age; and by the 
ſame will, he gave his perſonal eſtate to truſtees, in trult to pay the produce of it to 
his wife, during her life, and after her death, to pay 1500/. to one of his daughter's 
younger children, and 3500. among the others of them, in ſuch manner as his daugh- 
ter ſhould appoint, and in default of appointment, equally between them, at twenty- 
one, or marriage. The teſtator then declared his will to be, that the legacies ſo given 
to his daughter's children, ſhould be in full ſatisfaction of the bond. But notwith- 
ſtanding this declaration, one of thoſe children, after the teſtator's death, brought a bill 
to have her ſhare out of the truſts of the term, and likewiſe her ſhare of the 50007. 
under the bond. On hearing the cauſe, the Court declared, that the plaintiff might 
chooſe to claim either under the will, or under the bond; but if ſhe claimed under 
the bond, ſhe mult take no benefit at all under the will; for where a particular thing 
is given in diſcharge of a demand, the party inſiſting on the demand, mult not only 


waive the particular thing given, but all other benefit under the whole will, Graves 
v. Boyle. 1 Alk. 50g. 


1 2. A. 
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' Reg. Lib, B. 


P+ 184. 


Ademption, 


2. A. B. a freeman of London, having a wiſe and fix children, made his will, and 
thereby gave to his wife her widow's chamber, and the third of his eſtate, which ſhe 
was intitled to by the cuſtom ; one other third part thereof he gave to his ſix chil- 
dren, who were alſo intitled to it by the cuſtom ; and as to the remaining third, which 
the teſtator had a power to diſpoſe of, he directed a debt of 1007. to be paid out of 
it, and the reſidue to be equally divided between his wife and children. After 
making this will, the teſtator married one of his daughters, and on that occaſion gave 
her 10007. which in the marriage articles was called her portion, or proviſion, but 
which greatly exceeded her ſeventh part of the teſtamentary third under the will; 
however, after the teſtator's death, the huſband and wife thought proper to bring 
their bill, to recover a ſeventh part of the teſtamentary third; and parol evidence was 
offered, to prove certain declarations of the teſtator, after his giving the 1000/7. 
portion, that all his children ſhould have an equal ſhare of his eſtate. Although this 
evidence was held to be inadmiſſible, as tending to explain a will, by matter extrinſic 
to it, which would introduce great uncertainty in the conſtruction of wills; yet upon 
the other circumſtances of the caſe, the Court decreed in favour of the plaintiffs ; 
admitting at the ſame time, that where a father after making his will, advances a 
child with a portion, as great or greater than the legacy given by the will, ſuch pro- 
viſion has always been held to be an ademption of the legacy, But where the deviſe 
has been of a reſidue, which is uncertain in point of quantity, there is no caſe in which 
a portion previouſly given, has been held to be an ademption ; beſides in the preſent 
caſe, it was not a deviſe of one third, but only of the reſidue of that third, after pay- 
ment of a debt charged upon it. Farnham v. Phillips. 2 Atk. 215. 


3. 1. S. made his will, and thereby gave to his nieces E. P. and A. P. a legacy of 
loool. a- piece. Some ſhort time after, the niece E. P. was addreſſed in the way of 
marriage, by 7. S. which meeting with the teſtator's approbation, he promiſed to 
give his niece 500 f. for her portion, and accordingly ſigned a promiſſory note for that 
ſum, payable at a future time, which was depoſited in the hands of a third perſon. 
Soon afterwards, and before the marriage was had, or the note became payable, the 
teſtator died, Whereupon the huſband and wife, after their marriage, brought their 
bill againſt the executors, for payment of the 1000/. legacy ; and the queſtion was, 
whether the pool. note was an ademption of the legacy. The Court held it was not, 
for the general run of caſes is upon a father's making proviſion, by way of portion, for 
a daughter in his life-time, which is truly ſaid to be a debt of nature, from a parent to 
a child; and though he gives a legacy generally under a will, yet he muſt be under- 
ſtood to mean it as a portion; and therefore, if he afterwards gives a ſum of money to 
his daughter upon her marriage, it is for the ſame end, and conſequently muſt be an 
ademption of the legacy. But in the preſent caſe, the plaintiff's father was living, 
and both the legacy and portion moved from a collateral relation; and there is no 
caſe, where ſuch a relation's giving a general legacy, and afterwards advancing the 
ſame perſon in his life-time, has been held to be a ſatisfaction. It differs therefore, 
from the caſes of fathers or grandfathers, or any other perſon ſtanding in loco parentis, 
Shudal v. Jekyll. 2 Alk. 5 16. 


4. A. 


Ademption. 15 


4. 4. was entitled to the reſidue of her grandmother's eſtate, and was alſo made No entry. 
executrix; but being an infant, indien was granted to her father. At the time 
of A's marriage, her father agreed to give her 800 J. which, in the ſettlement, was 
mentioned to be her portion, and in conſideration of natural love and affection. 
Many years afterwards, a bill was brought by the huſband, againſt the repreſentative 
of the father, for an account of the grandmother's perſonal eſtate, and to have the re- 
ſidue paid; but, as 20 years had elapſed ſince the grandmother's death, the Court 
refuſed to direct the account; as it would be laying down a rule which muſt create 
great confuſion. The principal queſtion therefore was, whether there was a preſump- 
tive ſatisfaction of the legacy given to the plaintiff's wife, under the grandmother's 
will, by the 800/. being advanced to her by the father on her marriage. Parol evi- 
dence was read on the part of the defendant, to prove the declarations of the plaintiff 
and his wife, ſoon after the marriage, that the 8004. was intended both as a portion, 
and as a ſatisfaction for the reſidue of the grandmother's eſtate; and on the other ſide 
evidence was read, to prove ſome looſe and general declarations of the father, that he _ 
was indebted to the plaintiff. The Court decreed an account of the father's perſonal 
_ eſtate againſt his repreſentative, as to the 809/. only, with intereſt at 4 per cent. from 

the time of the marriage. In caſes of this kind, no certain rule can be laid down, but 
they muſt depend on their own particular circumſtances. There are very few caſes, 
where a father will not be preſumed to pay the debt which he owes to a daughter, 
when in his life-time he gives her in marriage, a greater ſum than he owed her; for it 
is very unnatural to ſuppoſe, that he would chooſe to leave himſelf a debtor to her, 
and ſubject to an account. And in this caſe, 5007. was admitted to be the utmoſt 
amount of the reſidue of the grandmother's eſtate. The word portion to be ſure, 
may imply a fortune out of the father's eſtate ; but on the other hand, it relates likewiſe to 
what the wife brings with her in marriage, and anſwers to the word dos in Latin; ſo 
that it 1s as properly and naturally applied to this ſenſe, as the other, and no argu- 
ment in favour of the plaintiff, was to be drawn merely from the term portion being 

made uſe of in the marriage ſettlement. Mood v. Briant. 2 Atk. 521. 


5. B. by his will, deviſed all his real and perſonal eſtate among his children, and 17th April, 


in the concluſion of it, directed his executor to lay out 2 ſum, not exceeding 3-0. in N b. B. 
putting out one of his ſons apprentice; the teſtator afterwards laid out 2001, in putting p 1 * 
out this ſon clerk to a perſon in the navy office, and then died without revoking his will. Entered by 


The Court held this to be an ademption of the ſon's legacy, and admitted Parol evi- . 
dence to be read of the teſtator's declarations to that purpoſe. Roſewell v. Bennett, Barnet. 


3 Alb. 77. 


6. §. K. by his will, directed his executors to place out at intereſt i in their own mY Mirth, 
names, 1000 J. and that the intereſt of it ſhould be applied for the maintenance, &c. of 1 
Aoi Lib. B. 

his grandſon, and that they might pay all, or any part of the 1000/7. and intereſt, in p. 307. 
binding him apprentice; and fo much as ſhould not have been ſo applied, the teſtator 

directed ſhould be transferred to his grandſon, at 21. Some time afterwards, the teſ- 

tator himſelf put his grandſon apprentice, and paid 1261. with him. About a year 

after this, the teſtator made a codicil to his will, whereby he gave legacies to three of 


his 
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Ademption. 


his ſervants, which he had omitted in his will. The grandſon then brought his bill, to 
have the directions of the Court, as to placing out ſuch part of the 1000 J. legacy, as the 
Court ſhould be of opinion he was entitled to. The queſtion therefore was, Whether 
the payment of the 1267 by the teſtator in his life time, was to be conſidered as an 
ademption pro 7anto, of the grandſon's legacy; and the Court held it was not, for thoſe 
caſes where an ademption has been allbwed, mult be confined to the inſtances, where 
a teſtator gives a legacy for one particular purpoſe only, and afterwards applies a ſum 
of money to the ſame purpoſe; but in this caſe it appeared manifeſtly, that the teſta- 
tor did not himſelf intend there ſhould be any ademption of this legacy, by the cir- 
curaſtance of his making the codicil, above a year after the grandſon had been appren- 
ticed; which amounted to a republication of the will, and a confirmation of the legacy. 
For if the teſtator had intended to deduct the 1267. out of the 10007. he had a fair 
opportunity of doing ſo, when he was adding a codicil to his will; and as he had not 


done it, it would be the greateſt equity to decree the whole 10001. to the grandſon, 


which was done accordingly, Rome v. Roome. 3 AK. 181. 


7. A debt ſpeciſically bequeathed, and afterwards voluntarily paid in, is no ademp- 
tion of the legacy; but if the payment be compulſory, it may, or may not be an 
ademption, according to the circumſtances with which it is accompanied; for if a par- 
ticular reaſon is given, or if the money is replaced in the ſame fund or ordered ſo to 
be, it is no ademption ; but if the teſtator makes a ſubſequent diſpoſition of the legacy 
to another, it is an ademption. Drinkwater v. Falconer. 2 Vez. 623. 


8. A perſonal eſtate was given to two, in joint tenancy ; one of them was outlawed, 
and rherefore the teſtatrix made a codicil, whereby ſhe adeemed what was given to 
him. And the queſtion was, whether the other joint tenant was intitled to the whole, or 
only to a moiety; but the Court held, that he was to take what the other did not, and 
therefore decreed him the whole. Humphries v. Toylour. Cited in 2 Vez, 645. 


9. A. F. by will, gave to her grand daughter 401. being part of a debt due to her 
from G. M. The teſtatiix afterwards recovered the whole of the debt, and upon her 


death, a queſtion aroſe, whether this was an ademption of the legacy or not; but the 
Court held it was not, being a deviſe of a particular ſum of money, and the debt being 


appointed only as the fund out of which it was to ariſe. The true diſtinction is, that 


where a debt is deviſed, the ſublequent receipt of that debt by the teſtator, will be an 


ademnticn; but where a ſum of money is deviſed, payable out of a debt, the receipt 


of that debt is no ademption. Ford v. Fleming. 2 Strange, 823. 


13th June, 
1701. 
Reg Lib. A. 


p. 432. 


10. E. IL. a feme covert, being intitled to 840 J. which was lent upon mortgage, 
in the names of truſtees, made her will, purſuant to a power, and gave to G. L. 1007. to 
be paid by the truſtees out of the mortgage money, as ſoon as the ſame ſhould be re- 
ceived; and the diſpoſed of other parts of the mortgage money to other perſons, in 
like manner, After making this will, a conſiderable arrear of intereſt became due 
upon the mor: gage, ſo that the whole principal and intereſt amounted to 1240/. The 
teſtatrix therefore agreed to a compoſition, and having received 10001. for the whole, 
ſhe ſoon afterwards laid out that money upon other ſecurities. After the teſtatrix's 
death, one of the 1007. legatees brought his bill, to be paid his legacy out of her aſſets; 


and 


Ademption. 


and the queſtion was, whether the receiving of the mortgage money was an ademp- 
tion of the legacy, or not; but the Court held it was not, and therefore decreed the 
1001. and intereſt to be paid out of the money which had been received, and after- 


wards laid out upon other ſecurities. The alienation of a legacy, if there is nothing 


elſe in the caſe, is an ademption, and equity will not ſet it up again; but there mult 
be an indication of a change of mind, to work an ademption. A debt given ſpecifi- 
cally, and afterwards called in, and no reaſon appearing why it was called in, is an 
ademption; but if any account is given, it is otherwiſe; for it is the intention only that 

governs. In the preſent caſe, the receiving of the money was accounted for, the debt 
being increaſed from 840/. to 1240/7, and being in ſo much danger, that the 
teſtatrix took 1000/7. for it. Hambling v. Liſter. Anbler, 401. 


11. C. P. by will, enumerated certain mortgages, bonds, and notes, which were 
due to him, and out of the intereſt thereof gave an annuity of 601. a year, to his ſiſter 
$. P. and after her death, he directed that the mortgages, bonds, and notes, ſhould 
be veſted in the Maſter, Fellows, and Scholars of Pembroke Hall, in the univerſity of 
Cambridge, in truſt for certain charitable purpoſes in his will mentioned. Several of 
the mortgages were paid off in the teſtator's life-time, but it did not appear, whether 
ſuch payments were made voluntarily or by compulſion, The teſtator lived ſix years 
after making his will, and died poſſeſſed of ſeveral mortgages, not enumerated 
therein, and he increaſed ſome which were enumerated. Upon an information 
being filed, on behalf of the college, to have the truſts of this will performed, 
one of the queſtions was, whether the teſtator's having received the money due 
on ſuch of the ſecurities as were paid off, amounted to an ademption of the 
deviſe of them? And the Court held it did not; but that it was a general bequeſt 
of the amount of the value of the ſecurities, to be made good out of the general 
aſſets; and as to the diſtinction which formerly obtained, between the voluntary 
and compulſory payment of a debt, the Court were of opinion, that there was no 
reaſon to ſupport it; admitting once, that the teſtator's intention was to give a money 
legacy. Attorney General v. Parkin. Ambler, 566. 


12. Where a teſtator gives a leaſchold intereſt to certain perſons, for particular 
purpoſes, without any words to paſs the right of renewal, and afterwards takes a new 
leaſe of the ſame premiſſes; the taking of ſuch new leaſe, is to be conſidered as an 

ademption of the bequeſt. Attorney General v. Downing, Ambler, 571. 


13. So alſo, where a man having a prebendal leaſe, bequeaths it by his will, and 
afterwards takes a new leaſe, it is an ademption of the bequeſt ; but if after the taking 
of ſuch new Jeaſe, he makes a codicil to his will, ſuch codicil, operating as a new 
publication of the will, will paſs the new leaſe. Copping v. Fernybough. 2 Brown, 291, 


14. J. C. by will, dated the 7th of March, 1774, deviſed certain freehold and 
copyhold eſtates to his eldeſt ſon, and then proceeded as follows; © As to all my 
* other lands, goods, and chattels, of what nature or ſort ſoever, I give to my dear 
te wife Elizabeth, appointing her executrix of this my laſt will, with the tuition and 
te education of all and every ſuch youngeſt children, and to provide for them, with 
e regard to their fortunes, as they may deferve and merit.“ To this will, the teſtator 


added a paper of the ſame date, which he called Inſtructions to my wife in regard to 
Vol. I, 1:2: mA 


my 


T7 


8th Nov. 
1769. 

Reg Lib. A. 
p. 111. 


-th Feb. 
1709. 

Reg. Lib. A. 
p. 229. 
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Attorney Gene- 
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my younger children; wherein, after directing fortunes for his younger ſons, he ſaid, 
„My daughters Hannah and Sarah to have ;000/. each, all the ſurpluſſes, over and 
above your own expences, to be laid out in mortgages, or purchaſes, for the pur- 
e poſes before mentioned.” In another paper written on the ſame ſheer, and of the 
ſame date, the teſtator ſaid, “I do further add to what I have ſaid on the other ſide, 
that what ſavings or increaſe I may make, or my dear wife may make of my 
ce effects, ſhe may give and diſpoſe of the ſame, either in her life-time, or by will, to 
ce ſuch of her children as ſhe ſees proper.” In September 1776, a treaty of marriage 
was ſet on foot, between one Richard Elliſon, and the teſtator's daughter Hannah; 
on which occaſion, one Buſh, the brother-in-law of Elliſon, was deſired by Elliſon's 
father to wait upon the teſtator ; and after acquainting him with the proviſion which 
Mr. Elliſon the elder intended for his fon, to learn from the teſtator what he meant to 
give with his daughter; when the teſtator informed Mr. Buſh, that he meant to give 
his daughter Hannab 5000/. upon her marriage, and to give her @ further ſum, 
equal or nearly equal thereto, upon his death ; but declined to ſpecify the particular ſum. 


In the courſe of the marriage treaty, ſeveral letters paſſed between the teſtator and 


Buſh; in one of which, written by Buſh, he ſaid, “Mr. Elliſon the father ſays, as he 
© hopes the proviſion you told me and Mr. Richard Elliſon you intended making for 
« Miſs Cookſon at your deceaſe, will be equal, or nearly ſo, to what you propoſe giving upon 
« the marriage, he ſhall reſt perfectly ſatisfied with your word for fulfilling that engage- 


e ment;” but in anſwer to this letter, the teſtator ſaid, © You muſt miſtake, Mr. 


« Hlliſon, in regard to any ſuch declaration as you mention; the miſtake may ariſe 
ce between what may be poſſible, and probable. I told him my preſent plan, which 
« would be executed by my wife, if the longer liver.” In February 1977, the mar- 
riage was had, and in the courſe of that month, the huſband received from the teſta- 
tor, the 5000/7. and gave a receipt for the ſame accordingly. In December 1783, the 
teſtator died; and ſoon afterwards, E!{iſon and his wife filed their bill againſt the 


widow and executrix, claiming the legacy of 5000 J. given to the wife, by the teſtator's 


firſt codicil ; and the queſtion was, whether the portion was or was not an ademption 
of the legacy? The cauſe was heard by the Maſter of the. Rolls, fitting for Lord 
Thurlow, when his Honor was pleaſed to diſmiſs the bill; and upon that occaſion, 
expreſſed himſelf as follows. This is one of the cleareſt caſes I ever met with. I 
am ſure, that in deciding on the technical rule, I ſhall effectuate the intention of the 
teſtator. A variety of caſes have eſtabliſhed the rule in general; that where a father 
has given a legacy, and afterwards pays a portion, it is a performance of the legacy, 
and that evidence may be admitted to repel the preſumption. It ſeems to be a 
good rule, and I have no inclination to alter it. The only queſtion is, whether this 
is evidence to repel the preſumption. It is certain, the teſtator had ſome 
idea of a further poſſible proviſion. In his firſt codicil, he had made, a pro- 


viſion for the children. In his laſt codicil, he has given the ſurplus to his wife, 
to divide at her pleaſure among the children. Apply this to his letter, in which 


he ſays, © I told him my plan, which would be executed by my wife, if the 
« longer liver.” Which ſhews he meant to refer to what was to be done by the wife, 
and may be done hereafter, The ulterior proviſion he dclineates, by pointing to the 


proviſion 
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proviſion to be made by the wife, though ſhe is not obliged to give to each of the 
children. He has clearly expreſſed what he intended. Elliſon v. Cookſon. 2 Brown, 
307. This cauſe was afterwards reheard, before Lord Chancellor Thurlow, who 
aſſirmed the decree, and was pleaſed to aſſign the following reaſons for ſo doing. At 
- firſt, I thought I ought to ſay the gift was in ſatisfaction of the legacy. The argu- 
ment is, that the will is a diſtribution of the teſtator's property among his children; 
and if he advances the proportion to a child, the preſumption of law is, that the pro- 
viſion is ſatisfied. I ſay preſumption of law, becauſe it is put, that it is proper to go to 
a jury; but that would be to ſend to a jury a preſumption of law. At the ſame time, 
it is a preſumption capable of being rebutted by evidence. The evidence, in this 
caſe, may be drawn from the language of both gifts. The plaintiff muſt ſhew he 
meant the gift to ſubſiſt, With reſpect to the treaty, the uſe of it in evidence, is to 
ſhew the teſtator's intention. The ſtruggle, on the part of Elen the father, is, whe- 
ther he can get more than 50001. for his ſon ; after getting an undertaking from the 
father that he ſhould have ſomething more. Buſh ſays, Mr. Cookſon would not engage 
for any ſpecific ſum. He has ſtated the converſation a little too widely, though not 
for the purpoſe of ſurprize, © into equal, or nearly equal,” which is going beyond the 
point of the converſation. The furtheſt engagement does not contradict the latter ir 
toto; it does not amount to an engagement, that the future ſum ſhall be equal, or 
nearly equal, it leaves it with the idea, that it was poſſible or probable that it would 
be equal, or nearly equal; had the father in his letter left it thus, it might have in- 
troduced the whole, - but he goes on that he told him his plan, which was to be exe- 
ce cuted by his wife.” This is agreeable to the terms of the codicil, which were, to 
leave the property bound, as far as 40,000 J. but refers, for every thing further, to 
what the ſavings may produce, and which were to be diſpoſed of by his wife. This 
is the plan he alluded to. With reſpect to the rule of law, I think, if neither the rule 
itſelf, or the mode of rebutting it, had ever prevailed, it would have been as wile ; 

but, as it is, I muſt admit that ſuch a preſurnption exiſts; and though it is argued, 
teſtators may not know it, yet I think if there is ſuch a preſumption, the ſubject is 
bound to know it. And, in the preſent caſe, I think the probability is, that the teſta- 
tor had ſome knowledge of the rule; all the arguments therefore mult turn on the 
validity of the rebuttal. It is argued, that he had given his married daughter 5000/7. 
that, by his will, he gave his ſons 10,000/7. each, his unmarried daughters 3000“. 
From the converſation, it may be drawn, that he hoped the ſurplus would be divided 


in much the ſame proportions ; in which caſe, the daughter, who was the ſubject of it, 


would have equal, or nearly equal to the fortune given her on her marriage. It was a 
hope of an uncertainty; to have held it out as an event that was certain, would have 
been an inaccuracy. I think the letter points this out, as he had pointed out the fund 
from which the uncertain ſum was to ariſe. To apply this to the general rule, the 
converſation ought to ſhew, that he mean: the gift to be a ſubſiſting gift; the ex- 
preſſion, here, 1s only as to what he hoped would be adminiſtered to her, through the 
organ of her mother; if he had referred to the gift in the will, the converſation 
would have been applicable to the whole ſum in the will, which could not have been 


D 2 altered, 
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Il altered. But my opinion is that the reference, in the converſation, was ſufficiently 
14 clear to confine it to that part of her fortune which ſhe was to receive otherwiſe, 
1 and where I hope this miſtaken mode of ſeeking it will make no difference. 
| 3 Brown, 61. 
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CHAP. V 


Adminiſtratoꝛ. 


I. To ** Aaminiſtration may be granted. 
II. Concerning the Rights, Powers, Nc. of an Adminiſtrator. 


I. To whom Adminiſtration may be granted. 


18th May, I. Survived her firſt huſband, who left her a legacy; ſhe then intermarried 
Na. Ib. A. ® with B. and afterwards died, without having received the legacy. B. took 


p. 312. out adminiſtration to her, but died before the legacy came to his hands ; his admini- 
ſtrator however, received it, and then the brother of A. having taken out adminiſtration 

de bonis non, brought his bill againſt the adminiſtrator of B. to recover the legacy, as 

part of the property of 4. And the queſtion was, which of them was entitled to it? 

The Court held clearly, that it was a veſted intereſt in B. and that therefore his admi- 

niſtrator was entitled to it. A man and his wife, during coverture, are but one perſon; 

but when that coverture is diſſolved, by the death of the wife, the huſband is certainly 

the next friend, and neareſt relation, and has a right to adminiſter, excluſive of all other 

perſons. At common law, no perſon at all had a right to adminiſter, but it was in 

the breaſt of the ordinary to grant adminiſtration to whom he pleaſed, until the ſtatute 

| 21 Henry VIII. c. 5, which gave it to the next of kin; and if there were perſons of 
wm | equal kin, he that took out adminiſtration was entitled to the ſurplus. For which rea- 
"y ſon, the ſtatute of diſtribution was made, in order to prevent this injuſtice, and to 

oblige the adminiſtrator to diſtribute, But in the preſent caſe, the adminiſtrator of 
| the huſband was entitled to the legacy, without being obliged to make diſtribution ; 
1 for a huſband is not within the equity of the ſtatute; and beſides, it is explained by 

| the laſt clauſe of the ſtatute of frauds and perjuries, /. 25. which runs in theſe words, 
viz. © And for the explaining an act of this preſent Parliament, intitled, An Alt 
| te for the better ſettling of Inteſtate's Eſtates, be it declared, by the authority aforeſaid, 
Wl! ; te that either che ſaid act, nor any thing therein contained, ſnall be conſtrued to 
. | « extend 
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« extend to the eſtates of feme coverts, that ſhall die inteſtate, but that their huſ- 

4 « bands may demand and have adminiſtration of their rights, credits, and other per- 

3 « ſonal eſtates, and recover and enjoy the ſame, as they might have done before the 

. « making of the ſaid act. Now, although by the rules of the common law, the admi- 

niſtrator of the wife is intitled to the legacy, as being a choſe en adtion, not received, 

or got in by the huſband in his life-time; yet a court of equity will conſider ſuch ad- 

miniſtrator as a truſtee for the adminiſtrator of the huſband, for the huſband having 

an abſolute right to it, by ſurviving his wife, his adminiſtrator ought to have the be- 

: nefit of it; and the plaintiff's bringing this bill for his own benefit, was conſidered as 

a breach of truſt, and therefore the bill was diſmiſſed with coſts. ee v. Bullen. 
1 Atk. 458. 


2. Where a mother takes out adminiſtration as dies only, during hee daughter's 24th Fe, 
minority, yet from the moment that the daughter comes to the age of 17, ſhe is i7/o 2 18. B. 
Facto adminiſtratrix; and is ſo conſidered by relation, from the beginning. Lee v 


V. p. 359 6 
Cox. 3 Ath. 419. 422. Entered by 


the name of 


3. The Court of King's Bench was moved, for a mandamus to the official of the Lee v. Da- 
Biſhop of Glouceſter, to commit adminiſtration to the widow of an inteſtate ; but the _ 
Court ſaid, that this would be to deprive the ordinary of his election, in granting it 
either to her, or the next of kin; and therefore the mandamus was ordered generally, 
to grant adminiſtration of the goods of the inteſtate. Anonymous. 1 Strange, 552. 


4. To a mandamus to grant adminiſtration to A. B. of C. his wife, the return was, 
that by articles before marriage it was agreed, that the wife ſhould have power to 
make a will, and diſpoſe of her leaſehold eſtate ; and that purſuant to this power, ſhe 
had made a will, and appointed her mother executrix, who had proved it. But the 
Court held this return to be ill; for a general conſent to make a will is not ſufficient, 
there ſhould be a conſent to the particular will; beſides, this was going beyond her 
power, which did not extend to the making an executor. It was rather an appoint- 
ment, than a will, and as an appointment, it would in equity, controul the adminiſtra- 
tion as to the leaſehold eſtate, but as there might be other effects, not covered 

by the articles, the Court ordered a peremptory mandamus. Rex v. Bettefworth. 
2 Strange, 891. 
5. The Court were moved for a mandamus to the ordinary, commanding him to 
grant adminiſtration to S. of the goods of his deceaſed ſon, during the minority of his 
grandſon, But the Court ſaid, when we grant mandamuſes it is to oblige the Judge to 
do right to the party, who ſues the writ; but as there is no law, which ſays to whom 
thoſe adminiſtrations during minority ſhall be granted, there is no law to be put in 
execution. In the caſe of the next of kin, he is intitled de jure, and therefore in his 


cale, we grant a mandamus of courſe; but we will grant no writ in the preſent caſe. 
Ex parte Smith, 2. Strange, 892. 


6. W. I. died inteſtate, leaving A. his wife, and B. his ſiſter, The ſiſter, upon 
the common oath that ſhe believed he died inteſtate, without wife or children, obtained 


adminiſtration; and in a ſuit to repeal it, as obtained by ſurprize, it appeared to be 
the courſe of the Court, never to grant it to the next of kin, until the wife is cited. 
3 The 
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The ſiſter now moved for a prohibition, inſiſting that the ordinary had executed his 
authority; but the Court held, that the ordinary could not be ſaid to have executed 
his authority, having never had an opportunity of making the election which is given 
him by the ſtatute 21 Hen. VIII. chap. 5. That it was incident to every court, to rectify 
miſtakes which they are led into, by the miſrepreſentation of parties; and that if 
there was no ſurprize, (of which the Court below muſt judge) there ought to be a pro- 
hibition, becauſe then the adminiſtration would have been duly and regularly granted; 
but here was a plain ſurprize, and therefore the Court denied a prohibition. Harriſon 
v. Weldon, 2 Strange, git. wy | 


7. J. K. made his will, and two perſons executors, and left the reſidue of his per- 
ſonal eſtate to his youngeſt ſon, The executors renounced ; and thereupon the reſi— 
duary legatee moved for a mandamus, to be admitted to prove the will, and to have 
adminiſtration with the will annexed. On ſhewing cauſe againſt the rule, the Court 
were of opinion, that the ordinary is not bound to grant adminiſtration to a reſiduary 
legatee, becauſe none of the ſtatutes mention him; on the contrary, the ſtatute 21 Heu. 
VIII. c. 5. which takes notice of the renunciation of executors, leaves the matter to 
the election of the ordinary, and therefore the rule was diſcharged. Rex v. Bette/- 
worth, 2 Strange, 956. | 


8. Upon a mandamus to grant adminiſtration to B. of the effeAs of his late wife, 
the ordinary returned, that a ſuit had been commenced before him, between B. anda - 
ſon of the deceaſed, who claimed to be her executor, under a will which ſhe made, 
purſuant to a deed executed before marriage, whereby the huſband agreed that ſhe 
ſhould have power to make a will, and diſpoſe of her eſtate, which deed B. had con- 
feſſed, and thereupon ſentence had been given for the validity of the diſpoſition, but 
not for any executorſhip created thereby. That a new ſuit had been inſtituted by the 
daughter of the deceaſed, againſt the ſon, and B. the huſband, for adminiſtration with - 
the will annexed, and that ſuch new ſuit was ſtill depending. Upon conſidering this 
return, the Court declared, that no peremptory mandamus ought to go; for tho' ge- 
nerally the huſband is intitled to adminiſtration, as next of kin, yet that is in reſpect 
of the intereſt which he has in the eſtate, and becauſe no body is in equal: gradu; and 
that is the reaſon why adminiſtrations are ſo often granted to a reſiduary legatee. 
The Court allo ſaid, that though ſtriftly ſpeaking this was no will, but.rather an ap- 
pointment, which was to operate in equity; yet the true queſtion was, whether this 
was ſuch an inteſtacy, as came within the meaning of the ſtatute. For the law, and 
particularly the 29 Cha. II. c. 3. conſiders feme coveits as having ſome right to diſpoſe 
of their effects; but this can only be by the agreement of the huſband, as appears in the 
preſent caſe; but as the matter was properly under the conſideration of the Spiritual 
Court, to whom the adminiſtration ſhould be granted, there was no reaſon for this 
Court to interpoſe, and therefore the return was allowed. Rex v. Betteſworth. 
2 Strange, 1111. 


9. To a mandamus to grant adminiſtration to the huſband, it was returned, that the 
wiſe's mother had by her will, given her ſeveral effects for her ſeparate uſe, excluſive 
of her huſband, and to be by her diſpoſed of as ſhe ſhould think fit. J hat ſhe had ac- 


2 cordingly 
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eordingly made a will, whereby ſhe deviſed her ſeperate eſtate to truſtees; that the 
huſband was litigating the validity of that will with thoſe truſtees, and that pending 
ſuch ſuit, the ordinary could not grant adminiſtration, This return the Court held 
inſufficient, for here was no act of the huſband's expreſſive of his aſſent to his wife's 
making a will, and ſhe might have cheſes en a#ion, or other rights, beſides what were 
included in her mother's will. In all theſe caſes, there muſt be ſome act done by the 
huſband to exclude himſelf ; but no ſuch act appearing in the preſent caſe, the Court 
ordered a peremptory mandamus. Rex v. Belteſcworth. 2 Strange, 1118. 


10. The plaintiff declared upon bond, in the de7inet, againſt the defendant, as ad- 
miniſtrator durante minori tate, cum teſlamento annexo; and upon oyer of the condition, 
it appeared to be for exhibiting an inventory, and duly adminiſtering, by paying debts 
and legacies, the performance of all which the defendant averred. The plaintiff re- 
plied, that he had not paid a legacy of 1500 J. tho” he had more than ſufficient to pay 
all the debts. On demurrer the Court held, that theſe adminiſtrations are not with- 
in the ſtatute 21 Hen. VIII. c. 5. and therefore they denied a mandamus ; but conſider- 
ing it as a bond at common law, it was ſufficient, if good in that part on which the 
breach was aſſigned, and could not be taken to be a bond by coercion; therefore the 
plaintiff had judgment. 2 Strange, 1137. 

11. J. L. as the executor of TJ. who was the ſecond huſband of E. brought his bill 
againſt C. for an account of the perſonal eſtate of J. B. and to be paid the orphanage 
ſhare thereof, which E. was intitled to; inſiſting that as F. B. died leaving no wife, but 
only two daughters, E. as one of thoſe daughters, was intitled by the cuſtom of Lon- 
don, to a moiety of one half of his perſonal eſtate; for by the cuſtom, a freeman 
leaving children only, has power by will, to diſpoſe of no more than one half of his 
perſonal eſtate. The defendants to this bill, were M. the other daughter of 7 B and C. 
her huſband, and they by their anſwer inſiſted, that J. B. about 4 years ago, gave E. 
away in marriage to T. F. her firſt huſband, and on that occaſion fitted her out very 
well in cloaths, preſented her with a gold watch, and gave her 1007. and that this 
was ſuch an advancement in marriage, as barred E. of her orphanage ſhare. That 


T. F. becoming afterwards inſolvent, the father took E. home again to his own houſe, 


where ſhe lived for ſome time, and took care of his family; that after the death of 
J. F. the father made his will, wherein he declared, that if E. ſhould inſiſt on her 
orphanage ſhare, ſhe ſhould pay 25/7. per ann. for her board; that ſhe afterwards 


23 


it July, 


1747. 
Reg. Lib. A- 


p. 563. 


married a ſecond huſband, ſoon after which J. B. her father died, then E. died, and 


eight days aſterwards 7. her ſecond huſband died, without having taken out admini- 
ſtrat ion to her. In this caſe two queſtions were made. iſt. Whether as J. never 
took out adminiſtration to E. his wife, her orphanage ſhare ever veſted in him, ſo as 
to be tranſmiſſible to the plaintiff as his executor? 2d. Whether E. had been ſo ad- 
vanced by her father in marriage, as to be barred of her orphanage ſhare? As to the 
firſt queſtion, the ſpiritual courts are bound to grant adminiſtration to the next of 
kin; the huſband is next of kin to his wife, and as J. ſurvived his wife, he was well 
intitled to all her perſonal eſtate, and tho' he did not take adminiſtration, yet the 
right to her orphanage ſhare veſted in him, and became tranſmiſſible to his executor 
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or adminiſtrator, The huſband is not mentioned in the ſtatute of diſtribution, nor is 
his ſurviving his wife a provifion within that ſtatute; no perſon but the huſband can 
be intitled to the perſonal eftate of the wife, unleſs by ſome agreement; he might 
therefore have had adminiſtration, and the whole would have been his own, for no 
body could have ſhared with him. There are indeed ſeveral cafes, wherein the ſpi- 
ritual court is obliged to grant adminiſtration, under the ſtatute of Edward III. and yet 
ſuch adminiſtrator is only a truſtee. If the wiſe, in this caſe, had ſurvived her 
huſband, every part of the perſonal eſtate of her father which ſhe was intitled to, 
would have gone to her next of kin; except ſuch part only, as the huſband, while 
married to her, had reduced into poſſeſſion; hut notwithſtanding this, there are 
many caſes in this court, where the right to the perſonal eſtate of an inteſtate does 
not follow the right of adminiſtration. As to the ſecond queſtion, the Court held 
that this was not an advancement in marriage, and that ſhe was not barred of her 
orphanage ſhare; for ſuppoſe her father had given her the 1001. of which there was 
but very light evidence, yet as it appeared in the cauſe, that his whole perſonal 
eſtate amounted to 2000/7, this could not be deemed an advancement in marriage. 
Beſides it appeared alſo, that ſhe was violently in love with her firſt huſband, and 
that her father muſt either have conſented to that match, or have buried her; ſo that 
it was plain he did not prefer her in marriage. There muſt therefore be a decree for 
the plaintiff, that an account may be taken of the perſonal eſtate, and after allowing to 
the defendants, what the maſter ſhall think reaſonable for E's board, while ſhe was 
with her father, that the reſt of the orphanage ſhare of E. be paid to the plaintiff, 
Elliot v. Collier, 1 Wilſon, 168. 3, Atk. 526. 


II. Concerning the Rights, Potvert, tc. of an Adminiſtrator. 


I. F: H, dying inteſtate, and unmarried, letters of adminiſtration were granted to 
two perſons, who were prevailed upon to execute letters of attorney to two 
other perſons, impowering them to get in the inteſtate's effects. The attornies hav- 
ing received ſome part of the effects, prevailed upon one of the adminiſtrators, who 
was their father, to ſettle their account, and give them a releaſe, which he did, and 
ſoon afterwards died. The ſurviving adminiſtrator being diſſatisfied with the tranſ- 
action, brought his bill to ſet it aſide; upon a ſuggeſtion, that not being privy to it, 
he ought not to be bound by it. Two queſtions were made, in the cauſe, iſt, 
Whether the releaſe of a debt, or the conveyance of a term, by one adminiſtrator, 
will bind his companion, where a joint adminiſtration 1s granted? 2d. Whether as 
the defendants acted under a letter of attorney from both the adminiſtrators, that 
circumſtance would vary the caſe? As to the firſt point, the Court was of opinion, 
that one adminiſtrator cannot releaſe a debt, or convey an intereſt ſo as to bind the 
other, and that the caſe of an adminiſtrator differs from that of an executor, for it is 
certain, that executors have ſuch a power, and the reaſon is, becauſe each executor 
18 


Adminiſtratoꝛ. 


is conſidered as intirely repreſenting the teſtator. If an action is brought againſt 
joint executors, who plead different pleas, ſome books ſay, that plea ſhall be re- 
ceived which is moſt for the benefit of the teſtator's eſtate; and this ſne ws, that each 
executor may plead in right of his teſtator; but the caſe of executors diſfers eſſen- 
tially from that of adminiſtrators, executors receive all their power and intereſt from 
the teſtator, and though they muſt prove the will before they can maintain an action, 
yet the probate is only a declaration by the proper court, that they are executors; 
ſtill the intereſt ariſes, not from the probate, but from the teſtator ; therefore an exe— 
cutor may releaſe a debt, or aſſign a term, before probate, and if an executor ap- 
points another to be his executor, and dies, the executor ſo appointed, becomes im- 
mediately the repreſentative of the firſt teſtator ; but on the death of an adminiſtra- 
tor, his whole intereſt determines, and adminiſtration de banis non muſt be granted; 
ſo if a creditor makes his debtor an executor, the debt is totally extinguiſhed, 
and cannot be revived, although the executor ſhould afterwards die inteſtate, and ad- 
miniſtration de Bonis non of the firſt teſtator ſhould be granted. But if a debtor be 
appointed adminiſtrator, that is only a ſuſpenſion of the action, and no extinguiſh- 
ment of the debt; and his repreſentative, upon his death, will be chargeable ar the 
ſuit of the adminiſtrator de bonis non of the firſt inteſtate, Theſe caſes evince the dif— 
ferent foundations on which the rights of executors and adminiſtrators depend, the 
power of the latter flowing wholly from the ordinary, and of the former from the 
teſtator. As to the ſecond queſtion, whether the defendants having acted under the 
letter of attorney from both adminiſtrators, and being therefore accountable to them 
in their own right, and not as adminiſtrators, the releaſe of one, might not bar both; 
the Court thought it might. The caſes conſider adminiſtrators as repreſenting the 
inteſtate, and ſuing in that right, where they muſt name themſclves adminiſtrators ; 
but in the preſent caſe, both adminiſtrators executed a letter of attorney, to impower 
the defendants to collect the effects, and receive the debts of the inteſtate, and ſo far 
as the defendants acted under that authority, they were anſwerable to the adminiſtra- 
tors in their own right, and might be charged as their bailiffs, and receivers, in 
which action they need not name themſelves as adminiſtrators, and if nonſuited they 
muſt pay coſts, as ſuing in jure proprio. Where there is a joint debt owing to two, 
and one of them releaſes, the action is gone; whether it ariſes on bond, or fimple 
contract. It was ſaid in this caſe, that ſome part of the 1ateſtate's eſtate had been 
received by the defendants in ſpecie, upon which the rights of adminiſtration would 
ſubſiſt; but the Court apprehended, that in ſuch caſe, the releaſe of one adminiſtra— 
tor would be a bar; for theſe things were in effect delivered to the defendants by the 
adminiſtrators themſelves; and for which they mult ſue in their own right, and 
therefore the releaſe of one bars the other; for though in trover, they may name 
themſelves adminiſtrators, yet they need not do it; then the queſtion is, what a 
court of equity can do with a releaſe that is effectual at law? If it was unfair and col- 
luſive, a court of equity ought to ſet it aſide, and the releaſes in this caſe, appearing 
by the evidence to have been unfairly obtained, were accordingly ſet aſide, and an 
account directed. Hudſon v. Hudſon, 1 Atk. 460. 

Vor. I. E. 2. A 


26 Adminiſtratoꝛ. 


No entry. 2. A plea for want of proper parties, for that the bill is only brought againſt the 
repreſentatives of the real eſtate, whereas it ought to be likewiſe brought againſt the 


repreſentatives of the perſonal eſtate, ought to be allowed; whatever reaſon there 
may be to ſuſpect it is put in for delay, in order that the rule of the court may be 
uniform. Plunket v. Penſon. 2 Atk. 5 1. 8 
29th OR. 3. Eccleſiaſtical juriſdiftions are limited within their particular diſtrict, and there- 
22 ö fore an adminiſtration taken out here, will. not extend to the colonies in America; 
eg. Lib. A, a 
p. 26. but if an executor ſends over an exemplification of the probate to Maryland, or any 
ee other colony, the perſon who is employed as an agent there by the executor, may 
but there is by letter of attorney from him, collect in the effects of the teſtator, and he is 
no further chargeable as much as if the executor had got them in himſelf. Atkyns v. Smith, 
e 2 Atk, 63. | | 
29th ſanuary 4. A bill was brought by B. againſt D. as adminiſtrator, for a difcovery of aſſets, 
$740: 4 md for relief. B. alſo brought an action at law againſt D. for the ſame demand, 
p. 157 whereupon the defendant obtained the uſual order, that the plaintiff might make his 
election, whether he would proceed at law, or in equity; and upon motion to diſcharge 
that order, the Court ſaid, that in ordinary caſes, a plaintiff ſhall not proceed againſt 
executors, or adminiſtrators, in this court, and at law, at the ſame time, and for the 
ſame demand; but here the defendant having endeavoured to give a preference to 
others, by confeſſing judgments, that circumſtance diſtinguiſhed this caſe from the 
ordinary rule; and therefore the plaintiff was permitted to make a ſpecial election, viz, 
to proceed at law to recover judgment, with a ſtay of execution, and likewiſe to pro- 
ceed in this court, for a diſcovery and an account of aſſets. Barker v. Dane 
2 Atk. 119. 
2th March, 5. It is not a rule in all cafes, to charge an adminiſtrator with intereſt, on account 
1740. of perſonal eſtate, But where ſuch perſonal eſtate has been in his hands for 3o years, 
wn ag 5 and part of it has been laid out upon mortgage, producing an intereſt, the Court will 
reſerve the conſideration of intereſt until after the Maſter ſhall have made his report. 
The Court will alſo reſerve the conſideration of coſts until ſuch report, becauſe it is 
by no means an invariable rule, that an adminiſtrator ſhall be allowed his coſts in all 
events. Wilkins v. Hunt. 2 Atk. 151. 
isch Feb. 6. Where wills are controverted in the Spiritual Court, they — appoint an 
1742. adminiftrator pendente lite, to take care of the eſtate; and ſuch adminiſtrator is intitled 
ay ag an bring ejectments for recovering the real, or leaſchold eſtate of the teſtator, againſt 


Where it ap- any perſon, whether heir at law or next of kin, who has got into the poſſeſſion of it. 
pears the Pe- is v. Rich. 2 Atk. 285. 


tition was 
diſmiſſed, 7. A bill was brought againſt the widow and adminiſtratrix of an inteſtate, for an 
49 account of his aſſets; who after her huſband's death, took all his goods and ſtock in 
Reg. Lib. B. trade at an appraiſed value, and carried on the ſame buſineſs, but had nor ſold off 
p- 41. all the goods, The Court decreed the uſual account againſt her, and reſerved all 
further directions until after the Maſter's report; but the conſideration of intereſt was 


not reſerved, The Maſter reported the ballance of 14007. due to the plaintiff, and 
| hen 
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when the cauſe came on again for further directions, he inſiſted on being intitled to 
intereſt for that balance. But this demand was reſiſted by the defendant, 1. Becauſe 
no intereſt was reſerved by the decree, and therefore according tothe courſe of the court, 
it could not now be made a queſtion for judgment. And 2. Becauſc if it had been fe- 
ſerved, yet the defendant was not in this cale chargeable with intereſt, As to the fiſt 
queſtion, the Court was of opinion, that generally, no intereſt can be allowed where it 
is not ordered, or reſerved by the decree ; but although there be no particular reſerva- 
tion of intereſt by a decree, yet there is a diſcretionary power in the Court to allow in- 
tereſt, upon ſpecial circumſtances, as where the demand in its nature carries intereſt as 
a bond, &&c. or where it appears that the adminiſtrator has made interelt of the inteſtate's 
effects, while the ſuit has been depending. But in the preſent caſe nothing of that Kind 
appeared; and therefore as the plaintiff*s demand aroſe only upon ſimple contract, and 
as the defendant had no other means of railing the money, but by ſale of the inteſtace's 
goods, which were not yet all ſold, there was no pretence for charging her with in- 
tereſt on this ballance of 1400 J. Ryves v. Coleman, 2 Ak. 439. 


8. A bill was brought againſt an adminiſtratrix, to recover a debt of 1007. due 
from the inteſtate upon a promiſſory note; and the bill charged, that after the death 
of the inteſtate, the defendant had promiſed to pay this note, as ſoon as ſhe could pet 
in effects of the inteſtate to diſcharge it, To this bill the defendant pleaded the Sta- 


tute of Limitations, and that ſhe made no promiſe to pay the note. But the Court held, 


that there being a particular and ſpecial promiſe charged, the plea was too general ; 
for the defendant ſhould have pleaded, that ſhe made no promile to pay out of aſſets, 
and therefore the plea was ordered to ſtand for an anſwer, with liberty to except, 
Anonymous. 3 Alk. 70. 


9. Although in the notion of law, a wife cannot make a will, yet where ſhe has a ſe- 
parate power over her eſtate, and may diſpole of it by will, whatever fort of writing ſhe 
Jeaves, ought firſt to be propounded as a will in the Spiritual Court, and if no execu- 
tor is thereby appointed, that Court will grant adminiſtration to the huſband, with the 
paper or teſtamentary ſchedule annexed. Koſs v. Erwer. 3 Ak. 156. 160. 


10, The queſtion in this caſe was, whether an adminiſtratrix during the minority 
of an executor, could be a competent witneſs, after adminiſtration was determined, 
Lord Hardwicke ſaid, he did not remember this point to have come before the 
Court, but was of opinion, taking it as a general queſtion, that ſhe miglit. The diſ- 
tinction between an executor in truſt, and a truſtce, is very well known; a truſtee 
though he has the legal eſtate, is conſidered in this court, as having no intereſt at all, 
and is examined by orders every day, But a perſon executor in truſt, or adminiſtra- 
tor in truſt, has been determined not to be capable of being examined, poſſibly the 
reaſons of the difference are pretty nice, and it is very difficult to find out any real 

or ſolid foundation for it. It ſeems however, to be becauſe he is conſidered as re- 
preſenting the teſtator's eſtate, and is anſwerable for devaſtavits, Sc. and that may 
give an improper bias to his mind; for as the law conſiders him to be the owner of 
the eſtate, the poſſibility of mal-adminiſtration has induced this Court to reje& him 
as a witneſs; but the caſe of an adminiſtrator duraute minore ætate is certainly dif- 
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ferent. It is true, he repreſents the teſtator while his adminiſtration ſubſiſts, but 
when that is determined, he has nothing more to do; ſuch an adminiſtrator cannot 
ſue, nor can he be called to an account, but by the executor, nor is he anſwerable to 
any other perſon, for whatever he may do during his adminiſtration. And if an action 
at law ſhould be brought againſt the executor, he might be introduced as an evidence 
for the executor. It is hard to ſay, taking it on the general queſtion, that ſuch a perſon 
ſhould be allowed to be examined at law, and not in this court, for here we go further 
in ſome inſtances than they do, by ſuffering truſtees to be examined; and therefore will, 
in this reſpect, ſhut out light which at law they let in. This adminiſtrator 1s little 
more than a perſon appointed al colligendum bona, or an adminiſtrator pendente lite, 
and theſe are always admitted as witneſſes. After he has poſſeſſed himſelf of effects, 
if you bring him before the court without the executor, he may, for that cauſe, de- 
mur. But as this Court will allow you to follow aſſets into any hands, if you 
will by proper charges ſhew that he has not accounted to his executor, but fraudu- 
lently and by colluſion Uctains any part of the effects, there is no doubt but you may 
maintain ſuch a bill againſt an adminiſtrator durante minore ætate. But under the 
particular circumſtances of this caſe, his Lordſhip was of opinion, that the admini- 
ſtratrix could not be examined as a witneſs; for it was charged by the bill, that ſhe 
had not accounted for and delivered over the aſſets which ſhe had received to the 
executor ; and though that charge alone would not be ſufficient, yet in a joint anſwer 
with the executor, inſtead of inſiſting that ſhe had accounted, and that therefore the 
bill ſhould be diſmiſſed as againſt her, ſhe had ſubmitted to pay, in caſe the plain- 
tiff's demand ſhould appear juſt. The anſwer indeed might have been ſa framed, 
as to make her a witneſs, but having put in ſuch a one as will make her liable to ac- 


count, on her ſubmiſſion to pay, ſhe is therefore an W witneſs, and muſt 
be rejected. Fotherby v. Pate. 3 Ark. 603. 


11. A landlord having arrears of rent due to him, dies inteſtate; a creditor of the 
tenant ſues out execution, and levies the money by ſale of the goods; after that, ad- 
miniſtration is granted to A. who thereby became intitled to the arrears of rent, and 
then moved the Court for a rule, ro have one year's rent paid to him out of the levy 
money, purſuant to the ſtatute 8th Aun. c. 17. But the Court held, that relations 
which are but fictions in law, ſhall not diveſt any right between the inteſtate's death 
and the adminiſtration. The ſtatute, it is true, was made for the benefit of landlords, 
and to prevent the tenants from ſetting up a ſham execution to defeat him of the rent; 
but he has ſtill the ſame remedy which he had before, and if he will have the additional 
remedy, he muſt make himſelf capable of it, which the adminiſtrator here could not, 
for he could not demand the rent, it not being certain who would be the adminiſtrator. 
The ordinary might refuſe, and the ſheriff is not obliged to wait and ſee if any body 
comes and demands the rent ; he cannot take notice what arrears there are, but if the 
landlord comes and acquaints him with it, then and not till then, is the ſheriff 
obliged to ſee the year's rent ſatisfied, before removal of the goods; if it ſhould be 
otherwiſe, it would be in the power of him who is intitled to adminiſtration, to de- 
feat the plaintiff of his execution ; for ſuppoſe he never takes adminiſtration, is the 


execution 
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execution to ſtand ſtill? If the landlord himſelf had not demanded before removal, 
he had been too late. In the preſent caſe, there was no landlord at all, ſo that there 
could be no removal; and therefore it was now too late to aſk it. Haring v. Dew- 
berry. 1 Strange, 97-- | 

12. Where the validity of a will is conteſted in the Eccleſiaſtical Court, an admini- 
ſtrator, pendente lite may bring actions, and take every other means in his power to 
recover the teſtator's effects, and no court of juſtice will reſtrain him from ſo doing; 
for it would be very inconvenient, if no body could call in the effects during the 
diſpute, which often laſts for many years. Voollaſton v. Walker, 2 Strange, 917. 


13. So where a party is ſued as executor, and during the pendency of that ſuit, 
an adminiſtrator, pendente lite is appointed, the acts of ſuch adminiſtrator are juſtifiable, 
and cannot be conſtrued into a wrongful executorſhip, Vaughan v. Brown. 2 Strange 
1106. | 


14. An action of debt was brought by P. againſt V. M. as the adminiſtrator of 
P. M. upon a bond of the inteſtate, for 200/. To this action the defendant pleaded 
plene adminiſtravit, and upon the trial, the defendant's counſel offered to give in evi- 
dence, certain articles of agreement, dated the 7th of Auguſt, 1759, made between P. M. 
the elder and P. M. the younger of the firſt part, M. L. and S. L. her daughter of the 
ſecond part, and the'defendants V. M. and J. B. of the third part: whereby in conſider- 
ation of an intended marriage between the inteſtate P. M. and the ſaid S. L. and of the 
ſum of 3307. and upwards, as her marriage portion, divers frechold and copyhold 
eſtates therein mentioned, were ſettled on S. L. and the iſſue of their marriage, and then 
came the following clauſe. And the ſaid P. M. the younger, in conſideration of 
ce the ſaid marriage, and as a proviſion for the ſaid S. his intended wife, in caſe ſhe 
e ſhall happen to ſurvive him, and for the iſſue of ſuch intended marriage, doth for 
« himſelf, his heirs, executors, and adminiſtrators, covenant, promiſe, and agree 
eto and with the ſaid V. M. and 7. B. their executors, and adminiſtrators, that 


ehe the ſaid P. M. the younger, ſhall and will in and by his laſt will and teſtament, 


cor that his executors, or adminiſtrators, ſhall within ſix months after his death, 
ce well and truly pay and deliver either in money, goods, chattels, or effects, out of 
ce his perſonal eſtate, the full ſum of 7007. unto the ſaid V. Al. (the defendant) and F. 
« B. or the ſurvivor of them, or to the executors, or adminiftrators of the ſurvivor of 
« them; and that the intereſt and produce of the ſame, ſhall be advanced and paid to 
« the ſaid S. for and during the term of her natural life, for the maintenance of herſelf, 
e and for the maintenance and education of the children of ſuch marriage. And after 


her deceale, it is declared and agreed, to be the intent and meaning of all the ſaid 


« parties to theſe preſents, that the ſame ſhall be equally divided amongſt the iſſue 
« of ſuch intended marriage, and to be paid to them reſpectively, as they ſhall at- 
« tain to the age or ages of twenty-one years, or if any of them are daughters, or 
e daughter, to be paid reſpectively to ſuch daughter, or daughters, at their reſpee- 
« tive ages of 21 years, or day or days of marriage. And in default of ſuch iſſue, 
« at or after the death of the ſaid S. L. to be paid to ſuch perſon or perſons as he the 
© ſaid P. M. the younger, ſhall in and by his laſt will and teſtament give, leave, and 

 bequeath the ſame. And for the better performance of the ſaid covenant, article 


e and. 
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* and agreement, herein before mentioned to be by him the ſaid P. M. the younger, 
« done, paid, and performed, he the ſaid P. M. the younger, doth hereby bind 
% and oblige himſelf, his heirs, executors, and adminiſtrators, unto the ſaid V. M. 
(the defendant) and J. B. their executors, and adminiſtrators, in the penal ſum 
« of 1400/7,” The marriage afterwards took effect, and P. M. the huſband died 
inteſtate, leaving S. his widow, but no iſſue of the marriage. The defendant ad- 
mitted aſſets ſufficient to ſatisfy the plaintiff's demand, unleſs he had a right to re- 
tain ſuch aſſets, towards ſatisfaftion of the 7097. mentioned in the above covenant, 
The queſtion ſubmitted to the court was, whether the defendant, as adminiſtratag 
of the inteſtate P. M. could upon the plea of plene adminiſtravit, give the above cove- 
nant in evidence to ſupport his plea; and the Court were of opinion, that a retainer 
of a debt may be given in evidence, and that the real juſtice of the caſe was, that the 
plaintiff ſhould have judgment of aſſets quando acciderint ; for this was a real debt by 
ſpecialty, and therefore the aſſets were bound by it, and it was of an equal nature with 
another debt by ſpecialty; conſgquently the preſent action being brought upon a 
debt by ſpecialty, the adminiſtrator had a right to retain againſt it. But upon fur- 
ther conſideration, and a doubt ariſing as to the method of taking judgment, de Bonis 
quando acciderint, the Court were unanimouſly of opinion, that there ſhould be a 
zudgment of nonſuit. Plumer v. Marchant, 3 Burr. 1380. | 


15. An action upon the caſe was brought by R. againſt S. upon a promiſſory note 
made payable to A. B. or order, and indo:ſed by the adminiſtratrix of A. B. The 
defendant demurred ſpecially to the declaration. uſt, That the plaintiff had not 
made a profert in curiam of the letters of adminiſtration, 2d. That it did not appear 
by whom the adminiſtration was granted. And 3. That an executor, or adminiſtra- 
tor, cannot by the cuſtom of merchants, negotiate or aſſign over a promiſſory note, ſo 
as to give the indorſce an action therein in his own name. After arguing this demur- 
rer, the Court were of opinion, 1ſt, That the plaintiff was not obliged to make a 
profert in curiam of the letters of adminiſtration, No caſe had been cited on either 
ſide to ſhew, whether the preſent action was maintainable or not. The act of Parlia- 
ment has made promiſſory notes indorſable and aſſignable, in like manner as bills of 
exchange generally. And if the plaintiff would reſtrain or confine this power of in- 
dorſing or aſſigning notes, to the perſons only to whom ſuch notes are payable, it lay 


upon him to ſhew that this is ſo, by the true meaning and conſtruction of the ſtatute, 


But that he had not done, The whole intereſt and property of this promiſſory note 
was in the adminiſtratrix, which note, in its nature, is made aſſignable by act of Par- 
liament; and therefore it was incumbent upon the plaiatiff to make it out, that the 
note was not aſſignable in the hands of the adminiſtratrix, who had the whole property 
in it; and if enquiry was to be made into the uſage among merchants, there would be 
found many inſtances of theſe notes being aſſigned by adminiſtrators, As to the 2d 


objection, th« Court were of opinion, that in an action brought by an adminiſtrator 


himſelf, wliere power to ſue is founded upon the letters of adminiſtration, it muſt be al- 
ledged in the declaration, that adminiſtration was committed to him, and that thoſe 


| who granted it had a right to grant it. But he who claims under an adminiſtrator, 


has 
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has no occaſion to make a profert in curiam of the letters of adminiſtration; becauſe 
he has not the ſame in his cuſtody or power. It was alſo ſaid, that the act of Parlia- 
ment muſt have a liberal conſtruction, it being made for the benefit of trade and 
commerce. Judgment for the plaintiff, Rawlinſon v. Stone, 3 Wien, i. 


16. Upon a rule to ſhew cauſe, why the proceedings in an action upon an admini- 
Ration bond, ſued in the name of the Archbiſhop of Caxterbury, ſhould not be ſtaid 
with coſts; Lord Mansfeld ſaid, that no next of Kin cver ftruggled for the ad mini- 
ſtration of an inſolvent eſtate with an honeſt view; what the object of the adminiſtra- 
trix in this caſe was, appeared from the affidavits which had been read; namely, to 
ſell the adminiſtration to the creditors. But failing of that purpoſe, after having vb- 
tained the adminiſtration, ſhe made uſe of all ſort of chicane, delay, and falſe pleas, 
to defeat the creditors, and at length abſconded. This was the general ſtate of the 
caſe. At lait a creditor or creditors brought an action upon the adminiſtration bond, 
in the name of the archbiſhop; and this was an application on the part of the admi- 
niſtratrix, to ſtay the p:oceedings with coſts, upon two grounds. 1ſt, That it is not 
competent to the archbiſhop ro authorize a creditor to put the bond in ſuit, but only 
the next of kin. 2d. | hat he archbiſhop, in his private perſon, had not deputed 
ſuch authority to the preſent plaintiff” With reſpect to the fir: point, it would be 
neceſſary to ſee what it is which the act requires the archbiſhep, or his ordinary to do. 
« He is to grant adminiſtration, and to take bond with condition that the adminiſtra- 
0 tors ſhall duly adminiſter the inteſtate's effects; that they ſhall give an accuunt 
« of ſuch their adminiſtration, and make an inventory of the goods and chatrels ; and 


te (hat they ſhall pay the ſurplus to the next of kin,” Now it is agreed, that if the 


next of kin is deſirous of ſuing upon this bond, the Court will direct the ordinary to 
permit his name to be uſed ; becauſe the next of kin is intereſted in the ſurplus. In 
like manner, if fuch application is made by a creditor, there is no reaſon why he ſhould 
not have the ſame privilege ; nor 1s there any authority which ſays, that the ordinary 
cannot impower him to put the bond in ſuit. On the contrary, it is ex debito juſtitiæ that 
he ought to do ſo; for though a creditor has no concern in the latter part of the condi- 
tion, namely, © the diſtribution of the ſurplus among the next of kin,” yet he is moſt 
materially and principally intereſted in the adminiſtrator's delivering in a tiue inven— 
tory, and in the due adminiſtration of the effects. To one ho has a right, it is ex 


debito juſtitiæ to grant the liberty of ſuing in the archbiſhop's name; to one who has 


no right, it is ex debito juſtitiæ to refuſe it. As to the objeQtion that it is liable to be 


abuſed, if anv. bad uſe was made of it, the Court would no doubt fer afide the pro- 


ceedings; but in the preſent caſe, there was no pretence, or even ſuggeſtion of 
any abuſe. And therefore the Court were clearly of opinion that the plaintiff was 
well intitled to put the bond in ſuit, As to the other ground, that the archbiſhop, 
in his private perſon, gave no ſuch authority to the plainr:'f, A perſonal applieation 
to him would have been very improper, for it is not his perſonal affair; his name is 
only uſed officially; and therefore i: was not to be wondeied at, that the archaiſhop 
ſhould not recolle& what was requiſite upon the occaſion. He might refer it to his 
ſecretary, and if the ſecretary gave the anſwer which was ſtated, he was ill adviſed, I 
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the caſe reſted there, and the attorney had been miſled by that anſwer, it would have 
operated differently as to the coſts; but it was in evidence, that he had the fulleſt in- 
formation afterwards, that the archbiſhop had authorized the plaintiff to ſue in his 
name. And therefore the Court were of opinion, that the rule ſhould be diſcharged 


with coſts, and that the coſts ſhould be paid by the defendant's attorney. Archbiſhop 
ef Canterbury v. Houſe. Cowper, 140. 


17. An action of Indebitatus aſſumpſit was brought by C. as adminiſtrator of H. 
againſt W. in which he declared, that the defendant was indebted to him as admini- 
ſtrator, in 747 J. ſterling, by a certain judgment of the Mayor's court at Calcutta. 
To this declaration the defendant demurred ſpecially; becauſe there was no profert 
of the letters of adminiſtration. And in arguing this point, another objection was 
taken at the bar, to the ſubſtance of the declaration; namely, that the grounds of the 
judgment abroad, and the cauſe of action there, ought to have been ſhewn. As to 
the firſt point the Court ſaid, that a profert of the letters of adminiſtration was unne- 
ceſſary ; becauſe in this action, the plaintiff had no occaſion to have deſcribed himſelf 
as adminiſtrator. And as to the ſecond point, the Court held the declaration to be 
ſufficient, for they were not to ſuppoſe the debt to be an unlawful debt, and the judg- 
ment was a ſufficient conſideration to ſupport the implied promiſe. Judgment for 
the plaintiff, Crawford v. Whittall, Douglas, 4. (Note 1.). The reporter of this 
caſe, cites a caſe of Sinclair v. Frazer, which was an action brought in the court of 
Seſſion in Scotland, upon a judgment of the ſupreme court in Jamaica. The court of 
Seſſion determined, that the plaintiff was bound to prove before them, the ground, 
nature and extent of the demand, on which the judgment in Jamaica had been ob- 
tained; but upon an appeal to the Houſe of Lords, they reverſed the deciſion of the 
court below, and pronounced the following ſpecial order of reverſal. © It is declared, 
* that the judgment of the ſupreme court of Jamaica, ought to be received as evidence 
* prima facie of tie debt, and that it lies upon the defendant to impeach the juſtice 
& thereof, or to ſhew the ſame to have been irregularly or unduly obtained, It is 


e therefore ordered and adjudged, that the ſeveral interlocutors complained of, be, 
« and the ſame are hereby reverſed,” 


18. An adminiſtrator cannot compel his inteſtate's apprentice to ſerve him, becauſe 
the contract is made for the purpoſe of teaching the apprentice a trade, which the ad- 
miniſtrator may not be able to teach. But though an apprentice is not ſtrictly aſſign- 
able or tranſmiſſible, yet if he continues with the conſent of all parties, and his own, 
it is a continuation of the apprenticeſhip. Rex v. Steckland. Douglas, 69. 


19. In an action of umpſit brought by an adminiſtrator againſt V. upon a run- 
ning account, the defendant pleaded the Statute of Limitations; and it appeared on 


the trial, that none of the items were within the ſix years, except one article of ten ſhil- 


lings, and accordingly the plaintiff had a verdict only for that ſum. The defendant 
then moved the court, for leave to ſuggeſt on the roll, that at the time of the action 
brought, he lived in the county of Middleſex, and was liable to be ſummoned to the 
county court, under the ſtatute of 23 Geo. II. chap. 33. By which in ſuch caſes, the 


plaintiff 
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plaintiff is not to have his coſts, but to pay double coſts to the defendant. After argu— 
ment, the Court aſked if there was any exception in the ſtatute, as to adminiſtrators, 


and it appearing that there is no ſuch exception, the rule was made ablolute, V are 
v. I yburd. Douglas, 233. 


20. But where a like application was made on the part of an executor, the Court 
refuſed it; becauſe the Legiſlature could not intend to give the court of Conſcience a 
juriſdiction over executors, or any authority to enquire into their conduct; the qurit- 
diction of that court is only given againſt perſons who owe any debt to the pflaintift, 
and an executor is not in law conſidered as owing his teſtator's debts, And if there 
is no expreſs exception in the ſtatute, there is one implied from the nature and reaſon 
of the thing. Ailway v. Burrows. Douglas, 250. 


21. To an action of debt upon a bond againſt the adminiſtrators of the oblicor, 
the defendants pleaded Plene adminiſtravit, except goods and chattels to the value of 
481. 25. 10d, And with reſpect to that ſun, that they had confeſſed aſſets to the 
amount of it, in another action on a bond of the inteſtate's, then depending again{t 
them. After arguing a general demurter to this plea, the Court ſaid, that this was 
certainly a new caſe, and that there never had been ſuch a plea before; but juſtice 
was ſo clearly in favour of the defendants, that unleſs there were the ſtrongeſt autho- 
rities againſt the plea, the Court muſt ſupport it. This was a cafe intitle to greater 
favour, than where there is a priority in the judgment and not in the plea, for as to 
confeſſing judgment, that is an act of preference thewed by the executors themſelves ; 
but here the preference had been obtained by the greater vigilance of one of the plain - 
tiffs, in calling for a plea before the other. All legal means may be uſed to obtain 
ſuch a preference. The defendants in the firſt plea they put in, told the real truth of 
their ſituation, which they were obliged to do, and having confeſſed aſſets to a certain 
amount, they were bound by the courle of law to pay thefe afſets to the plaintiff in 
that action. And ſhall not this be a ſufficient anſwer to the other demand? It would 
be a monſtrous hardſhip indeed, if the defendants ſhould be ubliged to pay the money 
twice over, and be turned round to ſeek for redreſs in a court of equity; therefore 
the plea was allowed. Waters v. Ogden. Douglas, 435. 


22. In an action of debt upon a bond, the plaintiff in his declaration averred, that 
after the death of L. the obligor, adminiſtration of his goods and chattels was duly 
granted to the defendants. To this the defendants pleaded ; ꝛſt, That ſuch admini- 
| {tration was not granted to them; 2d, Non eff fatlum ; 3d, That tney had fully ad- 
miniſtered. Iſſue being joined on theſe pleas, the cauſe was tried, and a verdict found 
for the plaintiff, ſubject to the opinion of the Court upon a caſe reſerved, The caſe 
ſtated, that the plaintiff's demand aroſe on a bond given him by T. dated the 6th of 
January, 1776, conditioned for the payment of 1204. and that there was due ta the plain- 
tiff at the time of the trial, for principal and intereſt, 1421. That an inquiſition had 
been taken on the body of L. before the coroner, on the 1oth of A, 1779, by 
which, upon view of the body, and the teſtimony of witneſſes, it was found, taat he 


being confined in gaol on a charge of felony, had taken a large quantity of laudanum, 
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on purpoſe to poilon himſelf, and that he was felo de ſe. The caſe then ſtated three 
other exhibits, viz, 1ſt. A memorial by the defendants as treaſurers of the ſociety 
called the Amicable Contributionſhi, or Hand. in-Hand Office, for inſuring houſes and 
buildings from fire, to the commiſſioners of the treaſury.. 2d, A warrant under the 
ſign manual, in conſequence of this memorial, directed to the Advocate, and Procura- 
tor General, or either of them, gd. Letters of adminiſtration granted thereupon 
ro the defendants by the archbiſhop of Canterbury. The ſubſtance of the memorial 
was, that L. had inſured at the office of the defendants 2350/7. on a building called the 
Emanuel Hoſpital for the Blind, in Kentiſh Town, and that the landlord of the building had 
allo inſured 12091, upon it, That afterwards the building was conſumed by fire, and 
ſuſpicions ariſing in the minds of the direQors, that this happened by the malicious 
and wilful act of L. they had taken great pains to diſcover the truth, and bring him to 
juſtice; and having received abundant circumſtantial evidence of his guilt, they pro- 
cured a warrant for apprehending him. That he was taken at Liverpool, and com- 
mitted by the mayor to the gaol of that place, in order to be conducted to London the 
next day, But to avoid public juſtice and diſgrace, he poiſoned himſelf, and died a 


few hours after his commitment. That upon the inquiſition before the coroner, he had 


been found felo de ſe, and was ſentenced to be, and accordingly was, buried in the 
king's highway. That he died poſſeſſed of a conſiderable perſonal eſtate, particularly 
7001. capital ſtock, three valuable leaſchold houſes, beſides furniture and other effects, 
which the memorialiſts were informed had been, or were about to be, ſeized for the 
King's uſe. That the landlord of the hoſpital had demanded the 120017. of the office, 
and that they thought themſelves bound to pay it, and intended ſo to do. And that 
in proſecuting the inquiry, and the apprehending L. the office had expended 92 J. 7 5. 
64, They therefore prayed, that they might be paid theſe ſums of 1200/7, and go /. 
75. 64. out of the eſtate and effects of L. The material part of the warrant was as 
follows. © We do hereby command, that you appear on our behalf before the pre- 
e rogative court of Canterbury, and aſſert our right to the perſonal eſtate and effects 
« of the ſaid R. L. and thereupon obtain letters of adminiſtration for our uſe, unto 
te the defendants, they giving good and ſufficient ſecurity for their duly adminiſtring 
© and accounting to us for the ſame.” The letters of adminiſtration were in all 
reſpects in the uſual form and words, except that after the concluding clauſe, viz. 
« And we do by theſe preſents ordain, depute and appoint you adminiſtrators of all 
« and ſingular the goods, chattels and credits of the ſaid deceaſed.” Theſe words 
were added, for the uſe and benefit of his Majeſty. After theſe exhibits the caſe pro- 
ceeded to ſtate, that the defendants had received under the above circumſtances, from 
the effects of L. 11347. 195. 1d. and no more; and that before the commencement 
of this action, they had paid the landlord of the hoſpital 12057. 55, on his claim, and 
had expended 901. 75. 64. in proſecuting the inquiry, and apprehending L. After 
this caſe had been argued, and the Court had taken time to conſider, they were 
unanimouſly of opinion, that theſe letters of adminiſtration were not void upon the 
face of them. There are many inſtances, where ſuch adminiſtration may be granted 
for the king's uſe, Suppoſe L. had been a baſtard, or being legitimate, had died 
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without any next of kin; the King, in ſuch caſe, would have taken as v7ims b.cros, but 
ſubject ro the debts of the inteſtate. Not being voic, the Court could not in this 
caſe enter into the queſtion, whether they were voidable ; and the ground of their opi- 
nion was, that the defendants, who had accepted and acted under the letters oi 
adminiſtration, ſhould not be permitted to deny their validity. Megit v. Johnſon. 
Douglas, 524. 

23. In an action of afſumpft for 2000 l. had amd received to the vlaintiff* s uſe, the 
defendant pleaded the general iſſue, and the ſtatute of limitations. To this plea the 
plaintiff replied ſpecially, that the writ was ſued out on the 22d of Auguſt, 1780 ; that 
on the 18th of February, 177 3, the defendant aſſerted and affirmed, that there was an 
indenture of mortgage dated the 24th of June 1768, made or mentioned to be made 
between F. and S. of the one part, and W. H. (the defendant's uncle) on the other, 
for a term of years, granted to the ſaid /. I. as a ſecurity for the payment of 1200 /. 
with intereſt; that the defendant then further aſſerted and affirmed, that after making 
the ſaid indenture, V. H. died. That the defendant was his adminiſtrator, with the 
will annexed, and there was due to him, as adminiſtrator, the ſaid principal ſum on 
the ſaid ſecurity; that the plaintiff relying on theſe aſſertions and affirmations, ad- 
vanced 12001. to the defendant, on his executing an indenture of aſſignment, on the 
ſaid 18th of February 1773, which recited the mortgage, and purported for the con- 
ſideration of the 12001. ſo advanced, to aſſign all the premiſſes by the ſaid recited in- 
denture of mortgage granted, for the remainder of the term, ſubject to the original 
power of redemption, That in this indenture of aſſignment, the defendant agreed 
with the plaintiff, that neither the ſaid V. H. nor the defendant, had done any act to 
incumber the mortgaged eſtate. That the ſaid ſeveral aſſertions and affirmations of 
the defendant, and alſo the recitals in the ſaid indenture of aſſignment were falſe, in- 
aſmuch as there never was any ſuch indenture of mortgage, nor the ſum of 1200 J. nor 

any other ſum due to the defendant, as adminiſtrator to J. II. on ſuch ſecurity, in 
the manner the defendant had aſſerted and affirmed, and as in the indenture of aſſign— 
ment was recited, or in any other manner; and that neither the premiſſes, nor any 
part thereof, paſſed by the aſſignment to the plaintiff, nor did any eſtate, right, or 
title therein, or to the ſum of 12007. veſt in him; that by fraud and impoſition, and 
by means of the ſaid falſe aſſertions and affirmations, and falſe recitals, the plaintiff 
was induced to pay the ſaid ſum of 1200/, on the execution of the ſaid indenture of 
aſſignment. That at the time of the execution thereof, and of paying the money, the 
plaintiff was ignorant of the falſehood of the ſaid aſſertions, affirmations, and recitals, 
and of the fraud ſo practiſed upon him, and did not diſcover them till within the ſpace 
of 6 years next before ſuing out the writ*, To this replication there was a general 
demurrer; and after argument, the Court ſaid, that the baſis of the whole argument 
was fraud, and the queſtion was, whether fraud was any where aſſerted in this repli- 
cation. There may be many caſes, where the aſſertion of a falſe fact, though unknown 
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attorney in eminent practice at Coventry.; none of which were diſcovered till after his /udden death, 
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to be falſe to the party mal:ing the aſſertion, will be fraudulent; as in the caſe of Sir 
Criſp Gaſcoyne, who inſured a life, and aſfirmed it was as good a life as any in England, 
not knowing whether it was ſo or not, There may be cafes too, which fraud will 


take out of the ſtatute of limitations; but here every thing alledged in the repli- 


cation, might be true, without any fraud on the part of the defendant; he was an ad- 
miniſtrator with the will annexed, and finding a mortgage deed among the papers of 
his teſtator, without any. arrears of intereſt, had parted with it, Jona fide, as a mar- 
ketable commodity. If he had dilcovered a forgery, and had then got rid of the 
deed as 1 true ſecurity, the caſe would have been very different. He did not cove- 
nant for the goodneſs cf the title, but only that neither he or the teſtator, had incum- 
bered the eſtate; it was incumbent on the plaintiff to look to the goodneſs of it. 
The Court however gave him leave to amend, in caſe upon enquiry, the facts would 
ſupport a charge of fraud. Bree v. Ilelleach. Douglas, 632. | 


24. Letters of adminiſtration, with the will annexed, were granted to V. as the. 
attorney, and for the uſe of P. who was the executor of F. S. and reſided in the iſland 
of Jerſey; but this adminiſtration was afterwards revoked, on P's. coming to England 
and proving the will, However W. thought proper to file his bill againſt P. to re- 
ſtrain him from ſelling out, or diſpoſing of certain property in the funds, which be- 
longed to the teſtator ; under an apprehenſion, that V. might be liable to be ſued by 
the teſtator's creditors, for not having ſatisfied their debts with that money, during 
his limited adminiſtration. On moving for an injunction of this nature, the Court 
ſaid, that creditors cannot ſue an adminiſtrator, on bonds taken by virtue of the 
ſtatute of Charles II. for theſe bonds are intended only for the benefit of legatees, the 
next of kin, and perſons intitled to the reſidue, But a bond given on the grant of an 
adminiſtration pendente lite, is diſcretionary, and not within that ſtatute ; and therefore 
a creditor may ſue upon it. The injunction was refuſed, Wallis v. Pipon, Ambler, 
183. | 

25. In an action of debt, on bond, againſt an adminiſtrator, the defendant pleaded 
a judgment confeſſed, in an action on ſimple contract, on a preceding day in the fame 
term, in which this action on the bond was commenced, without averring that he had 
no notice of the plaintiff's demand. To this plea there was a general demurrer ; 
and after argument, the Court were clearly of opinion, that the plea was bad; for it 
was contrary to all the precedents upon the ſubject, and if permitted, would overturn 


the whole order of adminiſtration. Becauſe it would, in many caſes, enable an admi- 


niſtrator to defeat a ſpecialty creditor, by confeſſing as many judgments as he pleaſed, 
on {imple contract debts. Judgment was therefore given for the plaintiff, Sawyer 
v. Mercer. 1 Term Rep. B. R. 690. 


26. In an action of debt on bond, the plea firſt craved oyer of the bond, by which 
the defendant as adminiſtrator, bound himſelf, his heirs, &c. to the plaintiff as execu- 
tix; and then he craved oyer of the condition, which (after reciting, that the plaintiff 
and defendant had agreed to ſubmit to arbitration certain diſputes, which had before 
ariſen between the plaintiff and the defendant's inteſtate, touching certain articles of 
agreement between the inteſtate and the plaintiff's teſtator) was for the performance 
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of an award, to be made by arbitrators, concerning the matters aforeſaid, and alſo 
concerning all other matters, accounts, &c, between the ſaid parties, or either of 
them; it then ſet forth, that the arbitrators had awarded, that the defendant, as ad- 
miniſtrator, ſhould pay to the plaintiff, as executrix, 298 J. on a certain day; and that 
the parties ſhould execute general releafes. The defendant then pleaded, that he had 
fully adminiſtred, and that at the time of entering into the bond, or afterwards, he 
had no aſſets, &c. After arguing a general demurrer to this plea, the Court laid, 
they could not intend that any thing was ordered to be releaſed, except the matters 
in diſpute between the parties; neither could they intend, that the arbitrators had 
done wrong; but laying that out of the queſtion, there could be no doubt, but that 
the plea was bad, for the entering into the bond amounted to an admiſſion of aſſets, 
and the defendant cannot afterwards be permitted to diſpute it. The bond given by 
the defendant to abide by the award, was an undertaking to pay whatever fum the 
arbitrators ſhould direct, without any regard to aſſets; and as to the relcaſes, it would 
be ſufficient for the defendant to give a releaſe in the charatier of adminiſtrator, 
Barry v. Ruſh. 1 Term Rep. B. R. 691. 


27. An action of debt was brought by B. for 20191. againſt V. as Marſhall of the 
Mar ſbalſea, for an eſcape. The firſt count in the declaration ſtated, that the defen- 
dant voluntarily ſuffered one R. who was in his cuſtody at the plaintiff's ſuit in exe- 

cution, for 1009/7. 105. to eſcape. The 2d count was for a negligent eſcape, To 
this action the defendant pleaded, 1ſt. NM debet. 2d. That R. without the privity 
and conſent of the defendant, and againſt his will, eſcaped, and that the defendant 
freſhly and diligently purſued and retook him, and had ever fince detained him in 
execution, for the damages, &c. at the ſuit of the plaintiff. Upon the trial, the 
plaintiff obtained a verdict for 3447. the evidence being, that the writ was indorſed to 
levy that ſum, beſides ſheriff's fees, &c. and that R. who had the liberty of the rules 
of the priſon, had gone out of them for three ſeveral days ; but that the defendant, 
on being informed of this, had retaken and put him into cloſe cuſtody, before the 
action was brought. On a motion for a new trial, the Court held it impoſſible to 
conſider this as a voluntary eſcape, for an eſcape is not voluntary, unleſs it be with the 
conſent, or by the default of the Marſhall; but his allowing the rules of the priſon is 
no default in him, becauſe the law has given a ſanction to it; and it cannot be in- 
ferred from thence, that he conſented to the priſoner's eſcape, becauſe he took ſecu- 
rity, that the priſoner ſhould not go beyond the rules; and immediately on his return, 
the defendant confined him in cloſe cuſtody. Therefore this muſt be taken to be a 
negligent eſcape. As this record ſtood, the plaintiff was intitled to a verdict, and ſo 
far it was right, becauſe the Marſhall on the general iſſue could not give evidence of 
freſh purſuit, But at the trial, the law was miſtaken by the counſel on both ſides, 

and likewiſe by the judge, For it was contended on the part of the plaintiff, that 
this was a voluntary eſcape, which ihe defendant's counſel denied, both of them going 
on the miſtaken idea, that a voluntary eſcape was material to be proved on the firſt 
iſſue. Now in a caſe of this ſort, where both parties were in an error at the trial, 


there is no objection to the court's interpoſing to let them into the juſlice of the caſe, 
which 
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which could only be effected by granting a new trial, with liberty to amend the 
pleadings, A queſtion had been raiſed in argument, whether the plaintiff was inti- 
tied to recover the whole penalty, and to levy under that the poundage and fees of 
execution; and the Court were clearly of opinion, that the plaintiff was not intitled 
to recover the whole of the penalty. This action of debt depends on two very old 
flarutes, which never have or can be conſtrued literally. The firſt of which is, //e/t- 
minjier 2d, or 13th Edward I. chap, 11. which is intitled, «© the maſters' remedy 
againſt their ſervants, and other accountants.” And it enacts, © let the ſheriff 
take heed, that he do not ſuffer the priſoner to go out of priſon, and if he do, and 
be thereof convict, he ſhall be anſwerable to his maſter of the damages done to 
him by fuch his ſervant, according as it may be found by the country, and ſhall 
<« have his recovery by writ of debt.” And this ſtatute, by a liberal conſtruction, 
has been held to extend to all cafes, The next is the ſtatute of 1 Richard II. chap. 12. 
which in expreſs terms only mentions the Harden of the Fleet; but that alſo by con- 
ſtruction, has been extended to all gaolers. The ſenſe of theſe ſtatutes is, that the 
party who ſuffers by the eſcape, ſhall have the ſame remedy againſt the gaoler, that 
he had againſt the debtor ; but he cannot recover more than he could have recovered 
againſt ſuch original debtor, And the debtor in this caſe, would have been intitled 
to be dilcharged, on paying what was really due, together with the poundage, which 
is part of the debt. And therefore if the plainuff was intitled to recover at all, he 
was intitled to recover the poundage, as well as the debt, However, the Court or- 
dered a new trial, on payment of coſts by the defendant, and gave both parties li- 
berty to amend the pleadings. Bengſous v. Walker. 2 Term Rep. B. R. 126, 


28, An eje&ment was brought by J. S. the adminiſtrator of W. S. againſt P. to 
which the defendant pleaded not guilty; and upon the trial the plaintiff produced a 
witneſs who gave evidence as follows, © The premiſſes did belong to me. [ 
ce granted a leaſe to the defendant. W. S. was under-tenant to him, he paid me the 
ce rent reſerved by the leaſe, two or three times, up to Lady Day 1786. W. S. died 
« the 31ſt Ofeber 1786. P. accepted the deceaſed as his tenant, on my recommen- 
ce dation. P. paid me rent, while the deceaſed was in poſſeſſion, and told me, I 
« need not take the trouble of coming over to him, but receive the rent of the de- 
« ceaſed, He came in in the Summer of 1780, and my rent was due every Lady 
« Day. The plaintiff alſo proved the letters of adminiſtration duly taken out.” To 
this evidence the defendant demurred ; and after argument, the Court faid, the leſſor 
of the plaintiff, who is the adminiſtrator of W. S. claims as tenant from year to year 
the property which is the ſubject of this ejectment, and the firſt queſtion is, what 
title is proved to have been in V. S. at the time of his deceaſe, by the evidence ſtated 
on this record. And we think, that the only inference to be drawn from it is, that 
he had that intereſt, which his adminiſtrator ſays he had, namely, a tenancy from 
year to year, ſo long as both parties pleaſed. As between the original parties, ſo 
long as both of them lived, he could not have been diſpoſſeſſed, without ſix months 
notice, ending at the expiration of the year. But it was argued, that though this 
was the intereſt which W. S. had, yet that a different intereſt devolved on his perſo- 
nal repreſentative. On this queſtion the Court did not know how to ſtate a doubt, 


for 
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for this was a chattel intereſt, from year to year, as long as both parties pleaſed; 
and it ſeems clear, that whatever chattel the inteſtate had, muſt veſt in his admini- 
ſtrator, as his legal repreſentative. Then it was ſuppoſed, that ſome inconveniences 
might reſult from ſuch a determination, but we ſee none, and many inconveniences 
might attend a different deciſion, The tenancy from year to year ſucceeded to the 
old tenancy at will, which was attended with many inconveniences ; and in order to 
obviate them, the courts very early raiſed an implied contract for a year, and added, 
that the tenant could not be removed, without receiving ſix months previous notice. 
All the inconveniences therefore, which ariſe between the original parties themſelves, 
and againſt which the wiſdom of the law has endeavoured to provide, by raiſing the 
implied contract, exiſt equally in the caſe of their perſonal repreſentatives. Then is 
there any objection, in point of form, againſt the plaintiff's recovering in this 
ejectment? The intereſt of the plaintiff cannot be in any manner affected by the 
length of time ſtated in the declaration in ejectment, the whole of which is an abſo- 
lute fiction; and this fiction does not even affect the caſe of an action for the meſne 
profits. The caſe cited from 2 Levinz 140. 1s intitled to greater conſideration than 
that in 3 Keble 490. who was a bad reporter, According to the foriner report, the 
queſtion was adjourned, and Twi/den, who was a very able lawyer, was of a differ- 
ent opinion from the two other judges ; beſides, theſe kind of proceedings were 
not then ſo well underſtood as they are at this time, and the doctrine in Keble, 
has been of late years entirely exploded. Therefore the Court were of opinion, that 
there was no ground for either of the objections. Judgment for the plaintiff Doe 
v. Porter, 3 Term Rep. B. R. 13. | f 

29. An action on the caſe was brought by H. as adminiſtrator of P. againſt D. for 
money had and received to the uſe of the inteſtate, and to the uſe of the plaintiff, as 
adminiſtrator. To which the defendant pleaded the general iſſue. Upon the trial, 
a ſpecial verdict was found to the following effect; that the defendant, as treaſurer 
of the Navy, was indebted to the inteſtate P. in his life-time, in 587. 13s. 64. for 
money had and received to his uſe, That P. died on the 2d of June, 1784, and on the 
13th of Auguſt, 1735, one B. proved in the Prerogative Court of Canterbury, a 
forged paper writing, dated the 18th of May, 1784, purporting to be the laſt will of 
P. whereby he was ſuppoſed to have appointed B. his ſole executor; and the pro- 
bate of that ſuppoſed will, iſſued in due form of law under the ſeal of that court, on 


the ſame day in favour of B. That the defendant not knowing the will to have been 


forged, and believing B. to be the rightful executor, paid him, at his requeſt, 587. 
135. 6d. being the whole ballance then due from the defendant to P. That on the 
21ſt of July, 1787, B. was called by citation, at the ſuit of J. P. the father, and 
next of kin of the deceaſed, into the Prerogative Court of Canterbury, touching the 
validity of the ſuppoſed will; and ſuch proceedings were thereupon had in that court, 
that the will and probate were declared null and void. That P. died inteſtate, and 
that 7. P. the father was his next of kin; and on the 3 iſt of March, 1788, letters of 
adminiſtration of the goods of P. were duly granted to the plaintiff, as the attorney of 


J. P. the father. After arguing this ſpecial verdict, the Court were of opinion, that 


the plaintiff had no right to call on the defendant to pay this money a ſecond time, 


which 
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which was paid to a perſon, who at that time had a legal authority to receive it. It 
1s admitted, that if he had made this payment under the coercion of a ſuit in a court 
of law, he would have been protected againſt any other demand for it; but that 
makes no difference, For as the party to whom the payment was made, had ſuch 
an authority as could not be queſtioned at the time, and ſuch as a court of law would 
have inforced; the defendant was not obliged to wait for a ſuit, when he knew that 
no defence could be made to it; this therefore could not be called a voluntary pay- 
ment; it was different from payments under forged bonds, or bills of exchange, for 
there the party is to exerciſe his own judgment, and acts at his peril. Aud a pay- 
ment in ſuch caſe is a voluntary act; though perhaps the party is not, in point of 
fact, guilty of any negligence, But here, the defendant acted under the authority of 
a court of law, and every perſon is bound to pay deference to the judicial act of 
a court, having competent juriſdiction, Here, the Spiritual Court had juriſdiction 
over the ſubje& matter, and every perſon was bound to give credit to the probate, 
tif it was vacated, The caſe of a probate of a ſuppoſed will, during the life of the 
party, may be diſtinguiſhed from the preſent; becauſe during his life, the Eccle- 
ſiaſtical Court has no juriſdiction, nor can they enquire who is his repreſentative, 
But when the party is dead, it is within their juriſdiction. Beſides, the diſtinction 
taken by the defendant's counſel, between caſes where a will is ſet aſide upon an ap- 
peal, or on a citation, ſeems to be well founded; in the former, the original 
ſentence is as if it had never exiſted; in the latter, the will is only repealed. And 
all acts done under it, till the appeal, are good. But the foundation of the Court's 
opinion was, that every perſon is bound by the judicial acts of a court, having com- 
petent authority; that during the exiſtence of ſuch judicial act, the law will protect 
every perſon in obeying it. And, that as the law is founded on wile and ſound prin- 
ciples, it will never compel any perſon to pay money a ſecond time, which he has 
once paid, under the ſanction of a court, having competent juriſdiction. Judg- 
ment for the defendant. Allen v. Dundas. 3 Term Rep. B. R. 125. 


30. In an action of aſſumpſit, brought by S. againſt 4. as the adminiſtratrix of B. 
the declaration conſiiled of four counts. iſt. For goods fold and delivered to the in- 
teſtate. 2d. Quantum valebant. 3d. Money paid to the uſe of the inteſtate. 4th. 
That the plaintiff accounted with the defendant, as adminiſtratrix, and upon that ac- 
count, the inteſtate was found in arrear and indebted to the plaintiff, and being ſo 
found in arrear and indebted, the defendant, as adminiſtratrix, promiſed, Sc. To 
this declaration the defendant pleaded, that the promiſes were made to the plaintiff 
and one C. jointly; and that C. had releaſed. The plaintiff replied, that the promi- 
ſes were made to himſelf ſolely, and not to him and C. jointly. The defendant de- 
murred ſpecially to this replication. For that it had not expreſsly traverſed the plea. 
After arguing this demurrer, the Court ſaid, that the objection made to the declara- 
tion was, that there had been a miſ-joinder of action; and that the judgment on the 
the three former counts, muſt be de benis teſtatoris, and on the latter, de Bonis Pro- 
priis; becauſe in the laſt count, the defendant was ſaid to be charged in her own 
right, Unqueſtionably, if the judgment were to be as it had been contended, in one 


inſtance 
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inſtance de Ionis teſtatoris, and in the other, de bonis prepriis, the declaration would be 
bad. But we are of opinion, that the objection is not founded in truth; and that the 
defendant is charged as adminiſtratrix on all the counts. The authority chiefly relied 
upon, was an anonymous caſe in 1 Ventris 268, more correctly reported in 2 Levinz 
122. by the name of Hawes v. Smith, which was a writ of error on an action againſt an 
executor, in which the plaintiff declared on an account ſtated, at the requeſt of the defend- 
ant. The judgment was for the plaintiff de bonis propriis; and on error brought, this judg- 
ment was affirmed, it being held not to be error; becauſe the plaintiff was not bound 
to account with the executor, and yet did account, at the requeſt of the executor, 
therefore a good conſideration was raiſed, But it is very difficult to reconcile that 
caſe, with any true principle of law. The plaintiff was bound in equity and con- 
ſcience to accornt, and the defendant might have a writ of account againſt him by 
the ſtatute 31 Edward III. It is alſo ſaid, in the caſe of Hawes v. Smith, that the 
promiſe was in conſideration of forbearance to ſue; but ſo far is it from being like 
ſorbearance to ſue, that the defendant deſires to account, and facilitates the bringing 
a ſuit, by aſcertaining the ſum due. The principal caſe cited on behalf of the plain- 


tiff, was that of Ekves v. Mocatoe. 1 Salkeld 207. But that was on an infimul com- | 


putaſſit brought by an executor, and whether good law or not, does not affect the 
preſent caſe, - It was alſo ſaid, that the plaintiff did not account at the requeſt of the 


defendant, and fo there was no conſideration for the promiſe. But it is expre fly 


ſtated, that they accounted together, and that the defendant promiſed, as adminiſtra- 
trix. This is the common mode of declaring againſt executors and adminiſtrators, 
to ſave the ſlatute of Limitations; but if it were to be conſidered as making them 
perſonally liable, it is difficult to know who would ever take out adminiſtration, 
Judgment for the plaintiff. Secar v. Atkinſen. 1 Term Rep. C. B. 102, 

31. In an action brought againſt an adminiſtrator, the plaintiff declared, that one 
T. L. made his will, and afterwards a firſt and ſecond codicil, and by his ſecond co- 
dicil gave to the plaintiff 400 guineas, to be paid out of his India bonds. That the 
teſtator died, and adminiſtration with the will and codicils annexed, was granted to 
the defendant, That the teſtator was poſſeſſed of India bonds, to the amount of 
3ocol. and of other goods and chattels to a large value, all which came to the hands 


of the defendant, and were ſufficient to ſatisfy all the teſtator's debts and legacies, 


That the defendant might have paid the plaintiff his legacy, out of the India bonds, 
and by reaſon of the premiſes, became liable, as adminiſtrator, to pay; and being 
ſo liable promiſed, &c. To this declaration the defendant pleaded non afſump/it; and 
upon the trial of the caufe, the plaintiff proved the will, codicils, adminiſtration, and 
India bonds, ſufficient, and that the defendant had offered to pay the plaintiff his le- 


gacy, if he would dedu 100. which he pretended to be due from the plaintiff to 


the teſtator, but which the plaintiff denied, and refuſed to deduct, The judge di- 
rected the jury to find a verdict for the plaintiff, for 420 J. with leave to move the 


Court for a new trial; and ſaid, that if there was not in this caſe an abſolute promiſe 


to pay the legacy, there was at leaſt ſtrong evidence of the defendant's aſſent to it.“ 
But the defendant ſubmitted, and never brovght the cauſe again before the Court, 


Lewis v. Lewis, 


1 Term Rep. C. B. 111. note (a). 
Vor. I. G 


32. In 
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32. In an action of Replevin, for taking, on the 13th of Oober, 1788, the goods 
of the plaintiff, there were three ſeveral avowries and conuzance. The firſt was, 
that for ſix years next before and ending on the 29th September, 1788, one V. B. 
deceaſed, in his life-time, and E. B. as his adminiſtratrix, held and enjoyed the pre- 
miſſes in manner following, viz. The ſaid V. B. for and during part of the time 
aforeſaid, and until the time of his death, and the ſaid E. B. as his adminiſtratrix, 
from the death of the ſaid V. B. for and during the reſidue of the term aforeſaid, 

under a certain demiſe thereof, thentofore made, and before the time when &c. de- 
termined, at a certain yearly rent, viz. 65/. 33. and that ſuch yearly rent was in arrear, 
and unpaid for ſix years of the ſaid demiſe, ending on the ſaid 29th of September, 
1788, to the amount of 396 /. 185. and therefore the defendants avowed and acknow- 
ledged the taking of the goods and chattels in the declaration mentioned, for and in 
the name of a diſtreſs, for the rent ſo due and in arrear. The ſecond avowry and 
conuzance ſtated the yearly rent to have been 427. and the arrears to be 2521. The 
3d ſtated the yearly rent and arrears to be the ſame as the firſt, and that the plaintiff 
was the tenant at the time of the diſtreſs made. And the 4th was like the 3d, except 
that the yearly rent was ſtated to be 42/7. and the arrears to be 252/. To each avowry 
and conuzance, there was a general demurrer ; and after argument, the Court were 
very clearly of opinion, that the three principal ſtatutes concerning diſtreſſes for rent 
in arrear, made theſe avowries good. The 32d Henry VIII. chap. 37. ſec. 4. enables 
the landlord to diſtrain againſt executors and adminiſtrators. The 8th Ann, chap. 14. 
fec. 6 and 7, to diſtrain within ſix months after the end of the term. And the 11th 
Geo. II. chap. 19. ſec. 22. to avow generally. And therefore judgment was given for 
the defendants. Braithwaite v. Cookſey. 1 Term Rep. C. B. 465. 


33. judgment de bonis teſtatoris having been given in the court of King's Bench 
againſt the plaintiffs in error, on a verdict in an action of Aſumꝑſit againſt them as 
executors, and that judgment having been affirmed, without argument, in the Exche- 
quer chamber, the clerk of the errors allowed coſts to the defendants in error. The 
i} Court was therefore moved, that the coſts ſhould be diſallowed ; on the ground that 
where executors and adminiſtrators are plaintiffs in error, eſpecially on a judgment de 
Bonis teſtatoris, they are not liable to coſts, But the Court were of opinion, that where 
executors and adminiſtrators are liable to coſts in the original action, they are alſo 
«| liable if error be brought on the judgment. And that as in the prefent inſtance, 
CGE they were defendants in the original action, they were liable to coſts in that action; 
| and that liability continued in error. The judgment here as to the coſts is de Bonis 
| teftatoris, et fi non, de bonis propriis ; with reſpect to coſts therefore, executors ſtand in 
the ſame ſituation as any other perſon, and the ſtatutes on the ſubje& make no excep- 
tion as to executors and adminiſtrators. 3 Henry VII. chap. 10. the firſt ſtatute 
which gave coſts in error, contains no ſuch exception; nor 3 James I. chap. 8. nor 1 3 
Charles II. ft. 2. chap. 2. ſec. 9 and 10, and the 16th and 17th Charles II. chap. 8. /ec. Ge 
| means only, that executors and adminiſtrators ſhall not be obliged to find bail in error. 
N | And the Court further obſerved, that this diſtinction was conformable to a caſe on the 


_ ſame 


, 
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ſame ſubject, which the court of Exchequer chamber decided about three years ago; 
and therefore they held, that in the preſent inſtance, the clerk of the errors had done 
right in allowing coſts. Williams v. Riley. 1 Term Rep. C. B. 566. 


—— — 


CHAP. VI. 


Advowſon, 


I. Concerning Deviſes of an Advowſon, in what Caſes a reſulting Truſt does 
or does not ariſe, and where an Advowſon is Aſſets. 
II. Concerning the Right of Preſentation. 
III. Concerning Mortgages of an Advoreſon. 
IV. Concerning the Sale of an Advowwſon, and in what Caſes void. 


I. S. incumbent of the rectory of B. in the county of H. by his will, dated the 
EY. 1ſt of Ofober, 1713, deviſed in theſe words. © As for my worldly goods 
« with which it hath pleaſed God to bleſs me, after my debts paid, and funeral ex- 


e pences diſcharged, 1 diſpoſe thereof as follows. Firſt, I give, deviſe and bequeath 


© my perpetual advowſon, donation, and patronage of the pariſh church of B. in the 
e county of H. and all glebe lands, profits and appurtenances to the ſame belonging, 
te unto my honoured mother-in-law, Mrs. G. S. willing and deſiring her to ſell and 
<« diſpoſe of the ſaid perpetual advowſon and patronage, with the appurtenances, as 


* ſoon as ſhe conveniently and lawfully may ſell and diſpoſe thereof, to the fellows of 


Eton College, in the county of Buckingham, and their ſucceſſors, or to the fellows of 
« Trinity College in Oxford, where I had my education. The fellows of Eton Col- 
c lege to have the firſt offer, if they will agree to purchaſe it; and upon their refuſal 
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<« or diſagreement, to be ſold to the fellows of Trinity College in Oxford, and their 


e ſucceſſors, if they will agree to purchaſe it. And upon the refuſal, or diſagreement of 


* both theſe ſocieties, for the purchaſing of the ſaid perpetual advowſon with the ap- 
« purtenances thereof, to be ſold to the fellows Ind ſociety of any one of the colleges 
<« in Oxford, or Cambridge, who will be the beſt purchaſer. Item, I give and bequeath 
« all my freehold lands and tenements, in the pariſh of O. in the county of H. with 
ei the appurtenances, unto my ſaid mother-in-law, Mrs. G. S. and to her heirs and 
* aſſigns for ever. Item, | give to T. W. twenty ſhillings, and twenty ſhillings to my 
* couſin M. W. And all the reſt of my goods and chattels, except a filver tan- 


« kard, which I give to my couſin J. S. I give and bequeath unto my honoured 
« mother-in-law, Mrs. G. S. whom I make my ſole executrix.” After the teſtator's 


death, his co-heireſſes at law preſented C. G. to this living, and G. S. the deviſee pre- 


ſented J. S. to it; whereupon the co-heireſſes at law brought their bill, in order 
g G 2 that 
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that the biſhop of the dioceſe might be injoined from accepting IJ. S. and that he 
might grant inſtitution to C. G. The plaintiffs inſiſting, that the teſtator did not 
intend the preſent avoidance ſhould go to G. S. but that ſhe ought to be conſidered 
as a truſtee for the heirs at law of the teſtator; and more eſpecially, as to the preſent 


avoidance. G. S. on the other hand inſiſted, that this was not a truſt, but an abſolute 


deviſe to her. On arguing this queſtion the firſt time, the Lord Chancellor was of 
opinion with the plaintiffs, that it was a truſt in the defendant G. S. to ſell the advow- 
ſon, under the reſtrictions in the will, and alſo for the payment of the teſtator's debts ; 
and after theſe were paid, a reſulting truſt, as to the ſurplus, for the benefit of the 
heirs at law; and that the preſentation was in them as ceſtui que truſts. But his Lord- 
ſhip afterwards doubting, ordered the caſe to be ſpoken to again, by one counſel of a 
ſide. And after taking time to conſider, gave judgment as follows. The general 
queſtion on this deviſe is, whether there be a reſulting truſt or not; on the firſt hear- 
ing, I inclined to think that there was; but I have changed my opinion entirely. 
The general rule, that where lands are deviſed for a particular purpoſe, what. remains 
after that purpoſe is ſatisfied, reſults, admits of ſeveral exceptions. If I. S. deviſes 
lands to A. to ſell them to B. for the particular advantage of B. that advantage is the 
only purpoſe to be ſerved, according to the intent of the teſtator, and to be ſatisfied 
by the mere act of ſelling, let the money go where it will; yet there is no precedent 
of a reſulting truſt in ſuch a caſe. Nor is there any warrant from the words or in- 
tent of the teſtator, to ſay, that this deviſe ſevers the beneficial intereſt ; but is only 
an injunction on the deviſee, to enjoy the thing deviſed in a particular manner. If A. 
deviſes lands to J. S. to ſell for the beſt price to B. or to leaſe for three years, at ſuch a 
fine, there is no reſulting truſt ; ſo that the deviſe in the preſent caſe, amounts to no 
more than this; the teſtator gives the advowſon to G. S. but if ſuch or fuch a college 
will buy it, then he lays an injunction upon her to ſell, and therefore there are two 
objects of the teſtator's benevolence, G. S. and the colleges. Where there is a reſult- 
ing truſt, the heir at law, after the particular purpoſes are ſatisfied, may by bill compel 
the truſtee at law to convey to him. But here he cannot; for in all events the heir 
at law is diſinherited. Or where the heir at law is intitled to a reſulting truſt, he 
may by bill compel the eſtate to be ſold out and out, but here he cannot; even if the 
colleges ſhould refuſe to buy. This circumſtance differs the preſent caſe from all the 
caſes put, for the word zruft is not made uſe of, and if G. S. is a truſtee, it muſt be 
by conſtruction. And then the intent of the teſtator muſt be chiefly conſidered as a 
guide to that conſtruction ; and tho* many other words will create a truſt, yet that 
muſt be where the intent of the teſtator is apparent ; but here the words willing and 
deſiring are more properly words of injunction, than of truſt. No general rule is to 
be laid down, unleſs where a real eſtate is deviſed to be ſold for the payment of debts, 
and no more is ſaid, there is clearly a reſulting truſt; but if any particular reaſon 
occurs, why the teſtator ſnould intend a beneficial intereſt to the deviſee, there are no 
precedents to warrant the Court in ſaying, it ſhall not be a beneficial intereſt, As. to 
the preſentation which happened by the death of the teſtator, the heir at law cannot 


preſent, for the advowſon being deviſed, it follows the deviſe, and cannot deſcend. 


And as the heir cannot take by law, ſo neither can he in equity; for the deviſe here 
takes 
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takes effect inſtantly, and ſo does the avoidance ; and it being a deviſe of the bene- 
ficial intereſt, accompanied with an injunction to ſell to particular ſocieties, and no 
other truſt, every thing elſe that is beneficial takes effect immediately in the deviſee. 
His Lordſhip therefore declared, that there was no reſulting truſt of, the advowſon of 
B. for the heirs at law; and ordered that their bill, ſo far as it ſought to have the be- 
nefit of any reſulting truſt, in reſpect of this advowſon, and of the preſentation on the 
avoidance which happened by the teſtator's death, ſhould ſtand diſmiſſed ; and that 
the injunction to reſtrain the biſhop from accepting J. S. and granting inſtitution 
to him of the rectory of B. ſhould ſtand diſſolved. Hill v. Biſhop of London. 
1 Atk. 618. 


2. V. Il. being the patron and iacumbent of S. by will, dated the 5th of February, 
1734, deviſed the perpetual advowſon of S. to truſtees, upon truſt in the firſt place, to 
preſent his ſon W. to this living, if he ſhould be alive at the time of his deceaſe, if 
not, ſuch perſon as his wife ſhould nominate ; and then the teſtator expreſſed himſelf 
as follows. After the church ſhall next after my death be full of an incumbent, 
© then to ſell the perpetuity of it, and after ſuch ſale, to apply the profit ariſing from 
te jt, in the firſt place for the payment of my debts, and to diſtribute the overplus in 
* thirds to my daughters; but the daughter who is of age is to have an immediate 
te ſhare, and the proportion of thoſe under age, to be placed out in government ſecu- 
© rities. But upon condition, that if any or either of them die before the age of 
te twenty-one, or marriage, their thirds ſhall go to my ſon, provided he executes a 
te deed for the confirmation of this my will; and in caſe he ſhall refuſe, the third or 
te thirds ſo lapſing, ſhall go to my ſurviving daughter or daughters.” After the teſta- 
tor's death, the truſtees preſented his ſon WÄilliam to the living, but he died before the 
advowſon was ſold, leaving an infant daughter; who by her next friend brought her 
bill, as heir at law of the teſtator, for an injunction to reſtrain the truſtee from pre— 
ſenting any other clerk to the living of S. than a perſon to be nominated by her; 
inſiſting, that after the teſtator's debts and legacies were paid, there was a reſulting 
truſt in this advowſon for the benefit of the heir at law, and that ſhe had the ſole right 
to nominate to it. After the caſe had been fully argued, Lord Hardwicke delivered his 
judgment as follows. Of all the caſes which have borne any argument for a reſulting 
truſt, this ſeems to be the ſtrongeſt againſt the heir at law. The firſt queſtion is, Whe- 
ther any reſulting truſt ariſes out of the deviſe of this advowſon to the heir at law, or 
whether the ownerſhip of it, or any ſpark of right has deſcended to the heir at law? 
And ſecondly, Whether the ownerſhip is not in the daughters, by virtue of the devife 
under the will of the father? Ic muſt be admitted, that at common law, where an 
eſtate is deviſed to truſtees and their heirs, the whole is gone from the heir; and then 
the queſtion will be, Whether in equity there is any beneficial intereſt remaining to 
the heir, upon the truſt of this advowſon? And that muſt depend on the declara- 
tion of the truſt by the will, whether the truſt of the whole be declared, or whether 
any part be omitted. And in my opinion, the truſt of the whole is plainly declared 


by theſe words, JF either of my daughters die before twenty-one or marriage, the ſhare of 


ber dying io be divided among the ſurvivors, An expreſs truſt is alſo declared, to ſell 
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the perpetuity, and divide the ſurplus among his daughters. This is clearly a deviſe 
of the inheritance to the daughters, ſubject to the charge of the debts; for nothing 
is more certain in equity, than that where an eſtate is charged with an incumbrance, 
or with the payment of creditors, and after ſuch incumbrance or creditors are diſ- 
charged, the ſurplus is given over, the whole preperty or ownerſhip of the eſtate 
veſts in the deviſee or reſiduary legatee. In the preſent caſe too, the heir at law is 
abſolutely diſinherited, according to the intent of the teſtator, which appears by his 
direction, that the heir ſhall confirm his will, under the penalty of loſing a ſmall 
contingent benefit in the ſurplus. The true queſtion then is, Who is the real owner 
of this advowſon? Now whoever has the truſt, is in this court conſidered as having 
the beneficial intereſt, and conſequently the ownerſhip of the eſtate. In the argu- 
ments for the plaintiff it was ſaid, that though the debts or legacies ſhould exhauſt 
the whole eſtate, yet an heir at law may come into a court of equity, and compel 
the truſtees to give him the option of taking the eſtate, upon payment of the debts 
and legacies; but the reaſon of that is, becauſe the Court does not take into con- 
ſideration, whether the eſtate is exhauſted or not, but the right of the heir to the 
equity of redemption of it; nor do they give an election arbitrarily, that a perſon 
ſhall redeem, or ſubmit to the ſale of an eſtate; for the privilege is not founded upon 
the election, but upon the property and ownerſhip which he has of the eſtare. And 
therefore, if a man ſeiſed of an advowſon, be likewiſe incumbent of the living, and 
deviſes the advowſon, upon his death the deviſee will be intitled to nominate. Bur 
then. it was objected, that the truſtees were merely truſtees, and could do nothing of 
themſelves, and as ſomebody muſt nominate, why ſhould not the heir at law; for 
this plain reaſon, that if the ownerſhip and property of the advowſon is in the 


daughters, all the reſt is a conſequence of it. For wherever there is a right given, 


to ſay the heir is intitled, is to ſay that he has a right to the fruit fallen, without hav- 
ing any right to the tree, or the ſoil in which it grows. It was ſaid likewiſe, that as 
it is money, and a mere perſonal intereſt which is given to the daughters, therefore 
there is a reſulting truſt for the heir at law; but whether a man has an advowſon in 
him as a perſonalty, or a realty, it will make no difference; for the right of preſen- 


tation will equally belong to him, becauſe the daughters having the money ariſing from 


the ſale, it does not follow that they have nothing elſe given them, for if giving 
them ſo much money, gives them the beneficial intereſt in the advowſon itſelf, every 


thing which is a conſequence of ſuch intereſt, will follow upon it; and therefore, as 


the advowſon is the daughter's property, the preſentation is a beneficial intereſt, and 


will likewife belong to them, It was alſo objected, that this intereſt of the daughters 


was a contingency, and to ariſe in futuro; but | am clearly of opinion, it is a veſted 
intereſt, for the produce of the money ariſing from the ſale, was intended for a main- 
tenance for the daughters who are under age, though not payable till they arrive at 
21. And this is nothing but a regulation, and direction for the managing of the 
eſtate, till they come of age, which has never been held in a- court of equity, to alter 
the conſtruction of a will. But it was ſaid, that the daughters take nothing till the 
ſale, and here the avoidance was before the ſale, and that the delay of the truſtees in 
the ſale of the advowſon, has made an alteration in favour of the heir; however ir 
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never was allowed in this court, that truſtees either by poſtponing, or accelerating a 
ſale, ſhould make any alteration in the intereſt of the Cefui que truſt, becauſe ſuch an 
admiſſion would be putting it in the power of truſtees, by fraud or colluſion, to de- 
ſtroy the whole intention of a teſtator. It was likewiſe ſaid, that if the heir at law 
ſhould nominate, it would not injure the daughters, becauſe the advowſon might ſell 
after the plenarty, for as much as before, and ſo it might; but ſtill it might be ſold 


for leſs, and if the daughters diſpoſe of the preſentation, they may for prudential 


reaſons inſert an old life, and then it would certainly ſell for more than if there was a 
young one; and therefore I ſhall not aſſume to myſelf a power of giving away the right 
of the daughters, upon a bare poſſibility that the preſentation of the heir at law may not 
turn out to their diſadyantage. I am therefore of opinion, that both the legal and equi- 
table eſtate were deviſed away by the will, and that the ownerſhip in equity veſted in 
the Ceftui que truſts of the ſurplus; and that the nomination to the preſent avoidance, 
follows ſuch equitable ownerſhip of the advowſon. In conſequence of this opinion, 
his Lordſhip ordered the bill to ſtand diſmiſſed, and the injunction upon the truſtees 
to be diſſolved. Hawkins v. Chapel. 1 Alk. 621. 


3. H. V. had ſeveral kinds of eſtates of inheritance, conſiſting of freehold, and co- 
pyhold, and alſo the advowſon in groſs of L. And likewiſe eſtates per auter vie, 
and was poſſeſſed of a conſiderable perſonal eſtate. Some of theſe eſtates were in 
ſettlement, others ſubject to his own diſpoſition; and being ſo ſeiſed, he made his 
will, and thereby deviſed all his leaſehold eſtate, ſituate at H. to truſtees and their 
heirs, in truſt to permit P. V. to receive the rents during his life, and after his 
death, to the firſt and other ſons of P. V. and for want of ſuch iſſue, to H. W. and 
his heirs. The teſtator alſo deviſed to the truſtees, all his freehold lands not under 
ſettlement, and whereof he was any ways ſeiſed, or poſſeſſed, or intereſted, in law or 
equity, either in poſſeſſion, reverſion or remainder, which he had any power to de- 
viſe or diſpoſe of. And alſo all and ſingular his leaſehold eſtates and lands whatſoever, 
excepting only ſuch as were therein before deviſed, in truſt, that they ſhould by 
mortgage, or otherwiſe, of all or any part of the freehold or leaſehold eſtate, ſecure 


to his daughter 3ooo/. and intereſt; and ſubje to this charge, to the uſe of H. V. 


for life, with remainder to his firſt and other ſons in tail male. The teſtator at the 
time of his death, was indebted by ſpecialty and otherwiſe, to a conſiderable amount; 
and ſoon afterwards, a bill was brought by the daughter, for her legacy, to whom 
was joined a ſimple contract creditor, for an account of the real and perſonal eſtate of 
the teſtator, and that the perſonal eſtate might be applied in a courſe of adminiſtra- 
tion, and if not ſufficient, that the real eſtate might be ſold, and applied in ſuch 
proportion, order, and priority, as in juſtice it ought to be applied, for the payment 


of the teſtator's debts. Upon the hearing, the queſtion ſo far as relates to the preſent 


ſubje& was, Whether the advowſon of L. paſſed by the teſtator's will, or if it did not, 
whether it being an advowſon in groſs, it was to be conſidered as aſſets by deſcent ? 
And as to this queſtion, his Lordſhip expreſſed himſelf extremely clear, that it did 
not paſs by the will, for there is no authority that an advowſon will paſs by the word, 
lands, though it will by the words tenements and hereditaments. Being then not de- 
viſed, this brings it to the queſtion, whether as ſubſiſting in a legal eſtate: and no 


2 truſt; 
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truſt, it was aſſets. And his Lordſhip was clearly of opinion that it was. He ſaid it 
was pretty extraordinary, how it ever came to be doubted, whether ſuch an advow- 
ſon was aſſets. In the caſe of a debt by ſpecialty, where there is judgment againſt 
the heir, it is to recover to the value of the land. It is laid down by Fleta, Lib: 2. 
chap. 65. and Co. Lit. 374. that an advowſon is aſſets to ſatisfy a warranty, where 
there are no negative words that it is not aſſets to ſatisfy a bond debt, and it ſeems 
to be a diſtinction without a difference to ſay it is not. The notion of its not being 
aſſets, ſcems to have been taken up from a ſaying of Lord Chief Juſtice Anderſon, in 
the caſe of Cleer v. Peacock, Cro. Eliz. 359. his words are, although it may be holden, 


and is aſſets in a formedon, yet it is not aſſets in debt, for it is not of an annual value, and 


fo cannot be deviſed. But three judges, Walmſley, Beaumont, and Owen held, that it 
is well deviſeable, for the body of the att is, that lands, tenements, and bereditaments may 
be deviſed, and this is an hereditament. If an advowſon may be extended for the king, 
which goes upon the ſame reaſon and foundation, what colour is there to ſay, that it 
ſhould not be ſo in the caſe of bond creditors, Soon after the caſe of Cleer v. Pea- 
cock, there came caſes which ſtrongly import the contrary opinion. Sir William 
Jones 23, 24. and ſo it ſtood till the caſe of Robinſon v. Tonge, in the Houſe of Lords, 
March 22, 1739. See 3 Brown's P. C. 5 56. It has been ſaid however, that the 
authorities go no further, than where there has been a truſt of an advowſon, but do 
not extend to a legal intereſt in an advowſon. This argument is quite cut up by the 
roots, by the determination in the Houſe of Lords, for in the minute book of that, 
day, it is taken down, that the queſtion propoſed to the Judges was, whether an ad- 
vowſon in fee was aſſets ; but it muſt have been defectively taken by the clerk, for 
the queſtion intended was, whether an advowyſon in fee in groſs was aſſets; there being 
no doubt as to an advowſon appendant to a manor, becauſe a manor itſelf being 


aſſets, whatever is appendant to it, muſt likewiſe be aſſets. The Judges who gave 


their opinion on that occaſion, were Lord Chief Juſtice Eyre, Baron Price, and Ba- 
ron Cemyns; and Lord Raymond being afterwards conſulted upon it, declared himſelf 
of the ſaine opinion. Lord Hardwicke therefore in this caſe declared, that the. ad- 
vowſon of L. not being comprized in the deviſe of the teſtator's will, ought to be 
conſidered as real aſſets deſcended to the defendant H. W. as the teſtator's heir at 
law; ſubject to the teſtator's debts by ſpecialty. And accordingly ordered the ſame 
to be ſold, and the money ariſing by ſuch fale, to be applied in payment of ſo much 
of the teſtator's debts by ſpecialty, as his perſonal eſtate would not extend to ſatisfy, 
IWeſtfaling v. J eſtfaling. 3 Atk. 460. 5 

4. A. B. being ſciſed of the advowſon of a donative, the church in his life-time 
became „4, and during the avoidance he died; having firſt made his will, and 
thereof appointed A. executor. R. then brought his guare impedit, ſuppoſing him- 
ſelf intitled ro this urn, as an executor is in the caſe of a preſentative benefice. 
But after tv arguments in C. B. the whole Court were clearly of opinion, that the 
right of donation deſcended to the heir at law of 4. B. and that his executor had no 
title; which he wuuld have had, if it had been a preſentative berefice. In giving 
chis judgment, the Court took occaſion to ſay, that before the council of Lateran, all 
benefices were like what donatives are now, that no lapſe could have incurred in an- 


cient 
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cient times, and that biſhops had no right of inſtitution before the time of Richard IT. 
For Bracton ſays, ante concilium Laterenenſe nullum currebat tempus contra preſentantes, 
Seld. Hiſ. Tithes, cha. 12. fo, 380. And the Chief Juſtice ſaid, that the author of the 
Codex either never read this chapter of Seldon, or he has impoſed upon the Public; 
for there is no caſe in the Books, to exclude the heir of a donative from his turn; 
that the patron of a donative can never be put out of poſſeſſion by an uſurpation, 
after a verdict for the plaintiff, executor, &c. Judgment was arreſted, and the title 
to the turn adjudged, per totam curiam, to be in the heir at law, Keppington v. The 
Governors of Tamworth School, 2 Wilſon 1 50. 


II. Concerning the Right of Preſentation. 


N an action of quare impedit, the plaintiffs, the Grocers' Company of London, de- 

clared upon their ſeiſin of the advowſon of Allballows, Honey Lane, in 1663, 
and of the ſeiſin of the Archbiſhop of Canterbury, of St. Mary-le-Bow, and St. 
Pancras, Soper Lane, in 1662, by preſentment, or collation of their ſeveral clerks, 
and inſtitution and induction thereon. That the churches were all burnt down in 
the great fire of London, 1666, and by ſtatute 22 Charles II. chap. 11. it was, among 
other things enacted, /e. 63. that the ſaid pariſhes of St. Mary, St. Pancras, and 


Allballows, ſhould be united, and the church of St. Mary-le- Bow rebuilt, as the pa- 


riſh church; and /eF. 68. that the ſeveral patrons of all the churches united by that 
act, ſhould preſent to the ſeveral rebuilded churches by turns. The firſt preſenta- 
tion to be made by the patron of ſuch of the ſaid churches, the endowments whereof 
were of the greateſt yearly value. By virtue whereof, the Archbiſhop and the com- 
pany became ſeiſed of the advowſon ſo united, and intitled to preſent in turns. That 
on the 23d of September 1679, Archbiſhop Sancroft collated Timothy Puller, in right of 
his archbiſhoprick, as his irt turn; on whoſe death, Archbiſhop Tie, collated Sa- 
muel Bradford the 21ſt of November 1693, in right of his archbiſhoprick, as his ſecond 
turn. That Bradford being made biſhop of Rocheſter, King George I. by virtue of his 
prerogative royal, on the 1oth of July 1720, preſented Dr. Samuel Lifle, and Liſſe 
being made Biſhop of St. A/aph, King George II. by virtue of his prerogative, on 
the 16th of February 1744, preſented Dr. Thomas Newton, and that the church being 
now void by his reſignation, it belonged to the plaintiffs in their turn, being the hd 
turn to preſent, Sc. But that the defendants, the Archbiſhop and Packhouje hindred 
them. To this declaration the Archbiſhop demurred generally ; but the defendant 
Backhouſe pleaded, that he was parſon, on the collation of the Archbiſhop ; he ad- 
mitted the declaration, as far as to the union of the three churches, and the ſeiſins of 
the Archbiſhop and the Company; and that they were intitled to preſent, in ſuch 
manner and form as in the declaration mentioned. But he ſaid, that at the time of 
paſting the act, St. Mary was of greater value than either of the other churches, and 
Allhallows of greater value than St. Pancras; viz. St. Mary 331. 125. 31d. Albaliows 
191. 35. 9d. St, Pancras 131. 65. 84, by reaſon whereof, the Archbiſhop was inti- 
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tled to the firſt turn, the Grocers Company to the ſecond, and the Archbiſhop to the 
third, That Archbiſhop Sancrof? collated Puller, as in his firſt turn; upon whoſe 
. death it belonged to the Company to preſent as in their turn, being the ſecond turn; 
5 but that Archbiſhop T:llotſon uſurped, and collated Bradford. He then ſtated the two 
| prerogative preſentations as above, and the reſignation of Newton ; by virtue whereof 
it belonged to the preſent archbiſhop, to collate to the ſaid church in his turn, being 
the third turn; and that he collated the defendant Backhoyſe, To this plea the 
plaintiffs replied, proteſting the endowment of Al/hallows was not at the time of the 
act, of greater value than St. Pancras; and that Archbiſhop Ti/lot/on did not uſurp, 
as alledged ; and they ſaid, that it belonged to the plaintiffs in their turn, being the 
third, to preſent. And they traverſed, that it belonged to the plaintiffs to preſent to 
the ſaid church, at the ſecond turn. The defendant Backhouſe demurred to this repli- 
cation; becauſe the plaintiffs had not traverſed, or put in iſſue any matter of fact, 
but had only traverſcd, and attempted to put in iſſue, a matter of law. After this 
caſe had been twice argued, the Court gave judgment as follows, There are two 
principal queſtions in the preſent caſe ; the firſt, ariſing on the archbiſhop's general 
demurrer, whether the plaintiffs have ſet forth a good title in themſelves, upon their 
own declaration. The ſecond, ariſing upon the defendant Backhouſe's plea, whether 
the defendants have ſet out a better title. Upon the firſt queſtion, four objections 
were taken to the count, by the defendant's counſel, 1ſt. That the plaintiffs have 
not averred any ſeiſin in themſelves, of the advowſon of theſe united churches; the 
ſame objection was taken in the caſe of Reynoldſon v. Blake. 3 Levinz, 435. And 
certainly an averment of ſeiſin by preſentation in themſelves, or thoſe under whom 
they claim, is abſolutely neceſſary ; but we are of opinion, that there is a ſufficient 
averment of ſeiſin in the preſent caſe, For the plaintiffs have ſtated a ſeiſin of AA. 
ballows in themſelves, before the union; they have ſtated the act of union, their 
title to preſent by turns, and the archbiſhop's preſentation in conſequence, If this 
advowlſon is to be conſidered as one newly created by the act, it 1s impoſſible the rule 
mould hold, of the neceſſity to ſtate a prior ſeiſin, upon the firſt claim of-, the patron 
to preſent, Ell that can be ſtated and averred in ſuch a caſe, is ſtated and averred in 
65 the preſent; or if this be a derivative advowſon, ariſing from the union of the three 
1 | component parts, the derivative ſciſin is ſurely ſufficiently ſtated and averred. 2d. 
5 It was objected, that the plaintiffs ſhould have ſtated what the rota of preſentations is, 
| and have ſet out the yearly value of each church at the time of the union, in order to 
have determined that rota. And to be ſure, it is neceſlary to ſtate the commence- 
ment of a right to preſent by turns, either by words, or by neceſſary intendment.. 
If a manor be divided into three parts, with one third of the advowſon appendant to 
each, the very appendancy 1s ſufficient to ſhew, by neceſſary intendment, that the 
right commenced by preſcription, and in the caſe at bar, there is ſufficient ſtated by 
way of hiſtory, to ſhew the priority and rc/a of the turns; viz. That the Archbi- 
. ſhop preſented in right of his ſee, upon the vacancies in 1679 and 1693, being the 
. fr: and ſecond turns; and that now it is the right of the plaintiffs to preſent, being 
the /vird turn. As to the value, if a diſpute had happened at the fr/t vacancy, in 
1679, it would have been neceſſary to have ſlated the value, in order to aſcertain the 
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title to the firſt preſentation ; but as that is not neceſſarily the criterion to determine 
the /econd or third, it is not neceſſary to ſet it out upon the preſent vacancy, d. It 
| was objected, that the plaintiffs claiming the third turn, have not ſhevn this to be 
the third, but rather the fifth. But we are all of opinion, that though in point of fact, 
this is the fifth vacancy, yet it is but the id turn, as between the patrons; becauſe 
the prerogative preſentations do not ſupply the turn of the patron, What the original 
of theſe prerogative preſentations was, is not materia] to enquire ; they appear to be 
as old as Edward III. time, and were exerciſed under Henry VIII. and Queen Eliga-— 
beth, The law concerning them was doubted in the time of Charles II. and ſince; 
but was finally determined in favour of the crown, in King Hiliam's time. This 1s 
not a right of patronage in the king, therefore the caſes cited of 43 Edtard II. 
13 & 14 Henry IV. 7. do not apply; nor is it a right of eviction, for it ejes no- 
body; nor an uſurpation, for it is a rightful act. But it is a contingent caſual right, 
ariſing upon a particular event, namely, the incumbent's becoming a biſhop. It was 
determined in the caſe of St. James's pariſh, that the ſtatute of 1 James IT, which 
veſted the preſentation in the Biſhop of Londen, and Lord Zermvn, by turns, did nat 
bar this right of the crown, which ariſes ies quc/zes the event ſhall happen. Bur 
then this does not ſupply, it only ſuſpends or poſtpones the turn of the patron. Jt 
poſtpones the turns of both, or all the patrons, if more than one; but does nor take 
away the right of one, and leave the reſt intire, which would be rank injuſtice; and 
this being the act of law, nemini facit injuriam. This point indeed ſeems to have 
been ſettled, in the caſe of the biſhop of Londen v. The Mercers' Company, Fitzgib- 
Zons 253. and Strange 930. compared together. For it appears, by the judgment in 
Strange, that (according to the principles upon which the Court reſolved the firlt 
point in Fitzgibbons relating to the uſurpation) the prerogative preſentation went for 
nothing. The fourth objection was, that it is not averred, that the third turn be- 
longs to the plaintiffs. But this is merely conſequential, and the Court will draw the 
conſequence, as it is ſtated, that the Archbiſhop preſented of right in the fi:ſt and ſe- 
cond turn, it follows that the Company muſt now be entitled to the third; there 
being three churches united, and of courſe three turns of preſentation, Therefore 
we are all of opinion, that on the face of tae declaration, the plaintiffs have ſet out a 
good title in themſelves, and conſequently, that the demurrer of the archbiſhop is 
bad. Next, as to the plea of the defendant Backborſe, which purports to make out a 


better title than the plaintiffs; it is obſervable, that the act of 1 James II. for S7. 


Martin's and S/. James's pariſhes, veſts an alternate preſentation in the Biſhop of 
London, and Lord Jermyn, and that the biſhop ſhould preſent firſt. Had a ſimilar 
rule been laid down here, as, that firſt the Archbithop, ſecondly the Company, thirdly 
the Archbiſhop ſhould preſent, and ſo on a/ternis vicizus, it might have been 
neceſſdry to determine the queſtion, whether vpon an uſurpation by the arch- 
biſhop's predeceſſor in the ſecond turn, the Company thall preſent in the 
third turn; or ſhall wait till the fifth comes round. But as our preſent 
opinion is, it will not be neceſſary to determine it, for we think, that no ſuch 
rota is clearly eſtabliſhed by the act. The firſt turn depended on the compara- 
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tive value of the endowments, there the a& ſtops, and gives no rule for de- 


termining the ſecond turn, Where there are only two churches united, and conſe- 
quently only e turns, the fixing of the frf, conſequentially fixes the ſecond; but 
that is not the preſent caſe. This is a ſingular inſtance out of thirty-four unions, of 
uniting more than two pariſhes. The words of the general rule do not reach this 
caſe, which probably was forgot, and certainly not expreſſed in the act. There 
being then no poſitive rule for fixing the ſecond turn, let us conſider what could 
have been done, in caſe the right had been diſputed in 1693. It might perhaps have 
been determined by analogy, to the rule for the firſt turn; by analogy to the union of 
two churches, where the preſentations are alternate; by analogy to preſentation by 
parceners, or tenants in common, of one advowſon ; or they muſt have reſorted to 
equity, or perhaps to Parliament to ſettle it. Still the rule muſt have been uncertain, 
and arbitrary. They therefore very wiſely agreed it, in 1693, which agreement we 
colle& from the acquieſcence ; though what was the rule by which that agreement 
was framed, does not appear. There is no reaſon to ſuppoſe, that it either was, or 
ought to have been ſettled by the value in the king's books, upon which the defendanc 
reſts his plea, That could not be the rule, even in the firſt preſentation ; for the 
words of the act are, ** thoſe churches where endowments are of the greateſt value ;” 
referring to the time when the ad was made. The value in the king's books, is 
never the ſtandard of private, but only of public rights. Thus in 17 Eliz. chap. 28, 
ſubſidies are to be rated, according to the value by the Exchequer records ; and by 
the general ſtatute of union, 17 Cha, II. chap. 3. the right of patronage is ſettled, 
according to the real value of the living ; but the king's rights are ſaved, according 
to the value in the king's books. And the ſame diſtinction occurs in the very next 


clauſe of the ſtatute now under conſideration. Perhaps the rota was ſettled in 1693, 


according to the real value of the livings, at the time of the union ; or according to 


the order in which the pariſhes are named in the act; or becauſe the archbiſhop's 


church was rebuilt, and the company's not; or becauſe the archbiſhop's two livings 
put together, are more than double to that of the company's; or from deference to 
the archbiſhop's ſtation; or from other cauſes. But agree they moſt certainly did. 
The Company withdrew its claim, gave the archbiſhop the advantage, and ſuffered 


him to collate in the ſecond turn, as well as the firſt, without any diſpute ; and the 


archbiſhop ſhall not now be admitted to controvert the acts done by his predeceſſor, 
in right of his ſee. This acquieſcence is an evidence of an agreement on both ſides, 
which neither ſhall now contradict. We therefore think, that the defendant Back houſe 
has made out no title by his plea ; and this being the caſe, it is immaterial how regular 
the replication and traverſe may be. But the plaintiffs ſeem to have judged rightly, in 


not traverſing the value of the livings, which would have been an immaterial traverſe ; 


becauſe the value 1s not the criterion which governs the ſecond turn; rightly alſo, in 
not traverſing the uſurpation of archbiſhop Ti/lot/on, for that is only a conſequence that 
muſt reſult, or not reſult, from the right to the ſecond turn, which is therefore the pro- 
per and material thing to be traverſed. And this is not merely a traverſe of a point 
of law, but a law connected with fact, which is clearly traverſable. Upon the whole, 


we 
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we are all of opinion, that there muſt be judgment for the plaintiffs. Grocers' Com- 
pany v. Archbiſhop of Canterbury. 2 Blackſtone's Rep. 770. 

2. Upon a bill being brought in the court of Chancery, to ſet aſide the grant of an 
advowſon for fraud, &c. that Court thought proper to ſend a caſe to the court of Com- 
mon Pleas, for their opinion touching the effect of a certain inſtrument, revoking a 


preſentation to the living. The caſe (tated, that T. S. being ſeiſed in fee, by leaſe and 


releaſe, of the 7th and 8th of February, 1764, and by fine, in conſideration of 5251. 
conveyed to J. H. and his heirs, the advowſon of u/bands Befworth in the county of 
Leicefler. That in Hilary term 1765, S. filed his bill in Chancery againſt I. to ſet 
aſide the tranſaction as fraudulent. That in O2ober following, while that ſuit was 
pending, the incumbent died; whereupon S. preſented R. and II. preſented his brother 
K. and the biſhop of Lincoln declining to inſtitute either of them, each brought his 
Quare impedit againſt the other, and againſt the biſhop. That in Eaſter term, 1767 
H. and K. filed their croſs bill, and on the 12th of December, 1769, while both cauſes 


were at iſſue, S. and II. by indenture agreed, that in conſideration of 1050 J. more paid 


by II. to S. and all colts, S. ſhould diſcontinue his Quare impedit, and that the ori- 
ginal and croſs bills ſhould both be diſmiſſed ; and S. by that indenture, grants, bar- 
gains, ſells and confirms unto the ſaid 7. H. and his heirs, the ſaid advowſon. On 
the ſame day, S. wrote a letter to the biſhop, acquainting him that all diſputes were 
at an end between him and H. and that he had by indenture of that date, confirmed 


28th April, 
1777 
Reg. Lib. B. 
p. 523. 


the title of H. and his heirs to the advowſon; he therefore by this letter recalled and 


made void his preſentation of R. and deſired the biſhop to deliver up the ſame to be 
cancelled, and to accept K. as his clerk, in the ſtead of R. the Quare impedit brought 
by S. being then diſcontinued. And the queſtion upon this caſe was, Whether the 
ſaid letter, or inſtrument, was a good and effeQual revocation of the preſentation in 
law? After argument, the Court ſaid, there is no doubt, but that by our law a lay 
patron may revoke his preſentation at any time. The canon law itſelf allows it 
under another name, by permitting the patron to vary, But by the common law it 


is expreſsly held, that the patron may revoke, Now as to the queſtion, whether S. 


being no longer legal patron could revoke his preſentation, it was an objection that 
did not lie in the mouth of the preſent plaintiff, who was R. the clerk by him pre- 
ſented; for if the legal intereſt of S. ceaſed by the firſt conveyance in 1764, then he 
had no right to preſent in 1765. If the objection ariſes from the confirmatory deed 
in 1769. the anſwer is, that the deed of 1764 and that of 1769 are all one tranſaction, 
and there is no priority between them; ſo that in this reſpect, the revocation is to 
the full as good as the preſentation. In regard to ſimony there is none, this being a 
bona fide compromiſe, and not any corrupt agreement; beſides, the very eſſence of 
ſimony is, that it is a corrupt agreement to preſent, and here was no agreement to 
preſent at all. The Court further ſaid, that the preſentation was certainly revocable, 
by the principles of the common law; becauſe it veſted no right in any one, not even 
in the clerk preſented. For if the clerk had a right, the law would give him a re- 
medy to recover it when invaded ; but there is no ſpecies of common law action open 
or competent to a clerk, to recover a preſentation when obſtructed, but to the pa- 
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tron only, The judges therefore certified their opinion, that this was in law a good 
and effectual revocation. Rogers v. Holled. 2 Blackſtone's Rep. 1039. 


3. In conſequence of the above certificate, the court of Chancery decreed, that the 
bill brought by R. in that court ſhould ſtand diſmiſſed, but without coſts to any of 
the parties, except the biſhop. However the plaintiff R. thought proper to appeal 
from this decree, to the Houſe of Lords; when after hearing the judges, upon a queſ- 
tion touching the validity of the revocation, the Houſe declared, that ſuppoſing the 
deed of 1764, to have been fraudulently obtained, the deed and letter of the 12th of 
December, 17569, was not in law a good revocation of the preſentation of the appellant, 
by the reſpondent S. And it was therefore ordered and adjudged, that the decree 
ſhould be reverſed ; and that the cauſe ſhould be remitted back to the court of Chan- 
cery, to du therein as ſhould be agreeable to law and juſtice. Accordingly, on the 28th 
of April, 1777, the cauſe was again heard; when the Lord Chancellor declared, that 
the deed of 1764 was fraudulently obtained, and therefore that the deed and letter of 
the 12th of December, 1769, was not in law a good revocation of the preſentation of 
the plaintiff, to the living in queſtion ; and it was ordered, that the plaintiff ſhould be 
at liberty to apply to the Biſhop of Lincoln, for inſtitution and induction to the ſaid 
living. And it was further ordered, that the plaintiff ſhou!d pay to the Biſhop of 
Lincoln his coſts of the ſuit, but as between the reſt of the parties, his Lordſhip did 
not think fit to give colts on either ſide. Rogers v. Holied. 7 Brown, P. C. 450. 


4. In Quare impedit for diſturbing the plaintiff's preſentation to the vicarage of 
Kingſton upon Thames, and Sheen, otherwiſe Richmond, in the county of Surry, the 
plaintiff declared upon a private act of Parliament, of the gth George III. intitled, 
« An Act for dividing the vicarage of Kingſton, with the ſeveral chapelries, or cura- 
cc cies thereunto belonging, or thereupon dependant, into two ſeparate vicarages, and 


c two ſeparate curacies;“ which act recited, that the vicarage of Kingſton compre- 


hended the ſeveral chapelries, or curacies of Peterſham, Sheen, alias Richmond, Kezv, 
Taft Meulſey, and Thames Ditton, and the hamlets of [Took and Ham; that the plaintiff 


was the lay impropriator of the ſaid pariſh, and its dependencies, and patron of 


the ſaid vicarage. That the vicar of King ſton had immemorially nominated to the 
ſaid ſevercl chapelries, or curacies, and that ſuch nominees had uſed to hold the ſame, 
notwithſtanding the deceaſe of the vicar, or other avoidance ; but that ſuch right had 
been litigated, and never decided. Ir alſo recited divers inconvenichcies which at- 
tended the then ſituation of the {aid vicarage, and chapelries; and therefore it was 
enacted, that from and after the then next avoidance of the vicarage of King ſton, and 
of the chapelry and curacy of Sheen, otherwiſe Richmond, the ſucceeding vicar of King- 


on and his ſucceſſors, ſhould for ever hold and enjoy the ſaid vicarage of King cn and 


Sheen. And that the ſaid vicarage of Kingſton and Sheen, with the hamlets of Ham and 
Hock, ſhould be a diſtin vicarage, by the name of the vicarage of King ſton upon 
Thames, and Sheen, otherwiſe Richmond, divided and exempt from the reſt of the ſaid 
vicarage, and cuiacies, or chapelries; and that the vicar of the ſaid new vicarage, 
ſhould from thenceforth be a body corporate, &c, And that the vicars of the two 
eſpective vicarages of Kingſton upan Thames and Sheen, and of Kew and Peterſham, 

and 


Advowſon. 


and the curates of the perpetual curacies of Eaſt Moulſey, and Thames Dittan, ſnould 
from and after the next avoidance of the ſaid vicarage of kingſton, as aforeſaid, be 
preſented, inſtituted, collated, and inducted, or licenſed, as other parſons, vicars, or 
perpetual curates were accuſtomed to be. And that the perpetual advowſon of both 
the ſaid vicarages and curacies, ſhould be veſted in the plaintiff and his heirs; and 
that the perpetual advowſons of Kingſton and Sheen, and of Thames Ditton, and Eaſt 
Moulſey, ſhould be for ever united and veſted in one and the ſame perſon, and never 
ſeparated or divided. The declaration then ſtated, That at the time of paſſing the 
ſaid act, George Wakefield, clerk, was vicar of Kingſton, and held and enjoyed the cu- 
racy of Sheen, as part and parcel of the ſame, That on the 1ſt of May, 1776, George 
Wakefield died, whereby the ſaid vicarage of Kingſton became vacant, for the fiiſt 
time ſince the paſling of the act; whereupon it belonged to the plaintiff to prelent to 
the ſaid vicarage of Kingſton and Sheen, but that the defendants hindred him, &c. 
The defendant, the biſhop of Wincheſter in his plea, diſclaimed all ticle, but as ordi— 
nary. But the other defendant J/atefield, pleaded three ſeveral pleas, 1ſt. That the 
vicar of Kingſton had immemoraially enjoyed the nomination to the chapelry of Sheen, 
and that the curate ſo nominated, had for a long time, viz. for 500 years, uſed to 
hold the ſaid chapelry, notwithſtanding any avoidance of the vicarage, by death or 
otherwiſe. That in the ſaid ſtatute an exception is made, as to all the vicarial rights 
of the then vicar of Kingſton, with reſpect to the nomination of cutates to the ſeveral 
curacies therein mentioned, in caſe of the avoidance of ſuch curacies, during his life ; 
except only, as to the claim of right of amoving the curates from their Sveta cura- 
cies, That on the iſt of January, 1776, the ſaid George Waleſield being then vicar of 
King ſton, nominated the defendant to the curacy of Sheen, alias Kichmcnd, being then 
vacant, to which he was lawfully licenſed, &c. and till is curate as aforeſaid, 2d. 
That the ſaid act was paſſed upon the petition of the lay impropriator and patron, 
without the participation of the vicar ; and 3. That the vicar of King/ton had imme- 
mortally uſed, upon any vacancy of the chapelry of Sheen, to take upon himſelf the 
cure, and to collect the profits thereof, until he nominated another, That the curacy 
being vacant at the time of making the ſtatute, George Wakefield the vicar then ſerved 
the cure, until afcerwards, viz. on the 1ſt of January, 1776 he nominated the defen- 
dant to the ſame. To the firſt plea the plaintiff demurred ; becauſe 1ſt. It did not 
ſhew how the curacy became vacant, and whether after or before the act of Parlia- 
ment. 2d. It did not confeſs or deny, that at the paſſing of the act, the ſaid George 
Wakefield was vicar of Kingſton, and held the curacy of Sheen, as parcel of the ſame, or 
that the ſaid vicarage became vacant by his death, or that the ſame was the next avoid- 
ance thereof, after paſſing of the act; and 3d. That no material iſſue could be taken on 
the ſaid plea. The plaintiff alſo demurred to the ſecond plea, for the ſame cauſes. 
And to the thirdplea he replied, that the ſaid George Wakefield held the curacy of Sheen, 


as part and parcel of his vicarage, and belonging thereto. Upon the firſt argument of 


theſe demurrers, the whole Court were extremely clear, that the plaintiff's declara- 
tion was ill; for that upon his own ſhewing, the union of the vicarage of Kingſton, 
with the chapelry of Sheen, was not to take place according to the act of Parliament, 


until. 


— 
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until after the next avoidance, as well of the chapelry of Sheen, as of the vicarage of 
King ſton; when, and not before, it was to form a new vicarage of King ſten and Sheen 
united. Now the plaintiff in his declaration, has only ſtated an avoidance of the 
vicarage of King fton, ſince the paſſing of the act, but no avoidance of the chapelry of 
Sheen ſince that time, which muſt happen before the new vicarage can ſubſiſt; as 
therefore there is not in fact at this time any ſuch vicarage, as the vicarage of King ſton 
and Sheen, no Quare impedit will lie for a diſturbance of the right of preſenting thereto. 
Judgment for the defendant, Hardinge v. Biſhop of Winch:fter, 2 Blackſlone's 
Rep. 1162. | 


5. W. I. and E. his wife, being ſeiſed, in right of the wife, of the advowſon, or 
right of donation of the church of C. which is a donative with Cure of Souls, they no- 
minated the plaintiff P. thereto in June 1770, who was then in prieſt's orders, and had 


| ſubſcribed the 39 articles, and the three articles in the 36th Canon, at the time of 


his ordination ; but he did not prove upon the trial of this action, that he had ſub- 
ſcribed theſe articles in the preſence of the biſhop of Durham, who is ordinary of the 
dioceſe, in which the donative in queſtion lay; nor that he had publicly read the ſame 
in the church of C. with declaration of his unfeigned aſſent thereto; nor that he had 
ſubſcribed the declaration, or acknowledgment, contained in the ſtatute of 13 and 
14 Charles II. chap. 4. ſince his nomination to the donative; nor had any licenſe 
from the biſhop of Durham, to preach, or officiate in the church of C. The general 
queſtion therefore in this caſe was, whether the plaintiff was in a ſituation to main- 
tain the preſent action? And under this general queſtion, two particular queſtions 
were made, by the argument at the bar. iſt. Whether the plaintiff, as incumbent 
of this donative church, is not within the ſtatutes of 13th Eliz. chap. 12. and 13 and 
14 Charles II. chap. 4. and obliged to comply with the requiſites therein? ad, Whe- 
ther it was not neceſſary for him to have proved upon the trial of the cauſe, that he 


had conformed to theſe requiſites? The Court ſaid, that though their judgment 


would not be upon the firſt queſtion, yet they would however ſay ſomething concern - 
ing public and private intereſt in advowſons, benefices, and church livings. In the 
caſe of a preſentative benefice, the patron has his private intereſt and right of preſenta- 
tion, and the biſhop or ordinary, has his right of admiſſion, inſtitution and induction 
of the clerk. In the caſe of a donative, both the private and public acts to be done 
are in the donor, and nothing is in the biſhop ; ſo that by the donation in this caſe, the 
plaintifF had induction to the church of C. Bur ſtill a donative hath all the proper- 
ties of eccleſiaſtical beneſices, eſpecially when 1g is with Cure of Souls, as this is. It is 
clear, by the 13th Eliz. chap. 12. that the incumbent of any benefice with cure, muſt 
be 23 years of age, in deacon's orders, and mult ſubſcribe and read the 39 Articles; 
that by the 13th and 14th Charles II. he muſt read the Common Prayer, ſubſcribe, 
&c. and by other ſtatutes, muſt take the oaths of allegiance and ſupremacy, &c. 
Theſe acts of Parliament ſcem to extend ro incumbents cf donatives, as well as to 
incumbents of all other eccleſiaſtical! benefices; for no perſon is to be admitted to 
any benefice with Cure of Souls, unleſs he is 23 years of age, and in deacon's orders. 
Could therefore the plaintiff have taken this donative, if he had not been 23 years of 


age, 
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age, or in deacon's, or prieſt's orders, and had not read and ſubſcribed the Articles ? 
He certainly could not. And although there is the word indu#7ion in the latter 
proviſion, in ſeft. 3. of the 13th Elix. yet that ſtatute extends to all livings with 
cure, as well donative, as preſentative; fo likewiſe the ſtatute 13, 14 Charles II. 
extends to both ſorts of livings, and to all chapels and places of public worſhip. It 
ſpeaks of patrons, and donors, it may mean conferring, giving, collating, preſenting ; 
and the following clauſes of the ſame act, extend to deans, prebendaries, &c. ſome 
whereof are of private donation. But it was objected in argument, that the acts te- 
quired to be done by theſe ſtatutes, are againſt the right of the donor. There is 
however no weight in the objection; becauſe the intereſt of the donor, or his right 
of donation, is not thereby affected; for the acts required to be done by theſe ſtatutes, 
only concern the intereſt and good of public policy; and as the biſhop has juriſdiction 
over the moral characters of incumbents, ſo theſe ſtatutes have given a check upon 
their political principles. If it were neceſſary for the Court to give judgment upon 
this firſt point, the caſe in 3 Levinx, 82. of Carver v. Pinkney ſhews, that a ſtipendiary 
prieſt, or a donative, is within the ſtatutes of ſimony and of conformity. 2d. Suppo- 
ſing an incumbent of a donative church to be within the ſtatutes of the 13th Fiz. and 
13th and 14th Charles II. and obliged to comply with and perform the requiſites 
therein, the 2d queſtion upon which the Court now give their judgment is, whether 
it was not neceſſary for the plaintiff to have proved upon the trial of this cauſe, that 
he had conformed to thole requiſites. It may be proper to conſider the nature of the 
preſent action, which is an action for money had and received to the uſe of the plain- 
tiff. It has been introduced of late years, to try queſtions of this kind, as a ſort of 
fictitious action; and in the preſent caſe, it was brought to try who had the right to 
nominate to the donative church of C. whether Mr. I. in right of his wife, or the 
Crown, or any other perſon had this right. But there was no fact propoſed to be 
tried, relating to the queſtion, whether the plaintiff had performed the requiſites in 
the before-mentioned ſtatutes. We are all of opinion, that in this action it was not 
neceſſary for the plaintiff to enter into any ſuch proof; and we will preſume, that he 
conformed to all thoſe requiſites, as no proof has been offered to the contrary; for 
although it may be ſaid, that this is obliging the defendant to prove a negative, yet he 
might eaſily have brought theſe requiſites into queſtion, becauſe they are generally 
entered in public regiſters; and if no ſuch entries could have been found, reſpecting 
the plaintiff, that might have induced a ſuſpicion, that he had not performed the re- 
quiſites, and might be fit for the conſideration of a jury. However, it appears by 
the caſe ſtated, that the plaintiff has complied with the moſt material requiſites, that 
he was in prieſt's orders, ſubſcribed the Articles, &c. and therefore upon the whole, 
we think he is well intitled to this donative. Pooe! v. Milburn. 3 Wilſon, 355. 
6. The court of King's Bench granted a rule for the defendants, as being lords of 
the manor of S. to ſhew cauſe, why a Mandamus ſhould not iſſue, to command them 
to allow, and preſent to the ordinary of the peculiar juriſdiction, the nomination of 
W. M. clerk, to be ſtipendiary prieſt, or curate of the chapel of W. in the ſaid 


manor of S. in order that he might obtain a licenſe from the ordinary, This applica- 
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tion was founded on affidavits, which ſtated the uſage to be as follows ; That the mi- 
niſter of this chapel ought to be nominated and appointed by the inhabitants of V. 
having lands of inheritance within the town of W. and preſented and allowed by the 
lord of the manor of S. That it appeared from an ancient roll of the manor, dated in 
the 6th year of James I. that certain proceedings had been had before the commiſſioners 


of charitable uſes. And that it had been conſented and agreed, that certain copyhold 


lands therein mentioned, ſhould be let, &c. toward the reparation of the chapel, and 
the maintenance of a ſtipendiary prieſt, or curate, for the ſaying of divine ſervice, 
miniſtring the holy ſacraments, &c. who ſhould be from time to time choſen, nomi- 
nated, and appointed by the inhabitants of V. having land there, as aforefaid ; and 
preſented and allowed by the lord of the manor of S. And that the perſon ſo appoint- 
ed, ſhould conform to the eccleſiaſtical government, and reſide on the curacy ; and on 
complaint to the lord of the manor, by the inhabitants, of his non-reſidence, inſufficien- 
cy, negligence, or any other miſdemeanor, the lord of the manor ſhould give him half- 
a-year's notice to reform, and if he did not reform, ſhould preſent and allow another 
curate, to be nominated and appointed by the inhabitants as aforeſaid. The roll con- 
cluded with ordering, that the lands ſhould be granted to nine perſons for the above 
truſts, and that other truſtees ſhould be afterwards regularly choſen in ſucceſſion, 
The afhdavits then ſtated, that the profits of thoſe lands had ever ſince that time been 
appropriated accordingly. That on the death of the late incumbent, in December, 
1731, V. M. and A, I. were the candidates, and in order to determine the election, a 
poll was propoſed by the defendants; that M. had 67 votes, and H. 29. On which 
the former was nominated and appointed, by a proper inſtrument. But that the de- 
fendants refuſed to allow his nomination, and preſent him to the ordinary. From 
the affidavits on the other ſide it appeared, that this was originally a free and private 
chapel, built by, and belonging to the lords of the manor of S. and is purely a dona— 
tive, without the admiſſion, inſtitution, or induction of the ordinary, or any other 
eccleſiaſtical authority; and has not been augmented by Queen Anne's bounty. That 
the immediate predeceſſor of the laſt incumbent, who was appointed in 1720, was 
conſtituted and allowed to be miniſter by the defendant's anceſtors, by a deed which 
after reciting, that the maior part of the inhabitants of J. having lands there, had as 
much as they might or could, elected and nominated, E. I. and had deſired them 
the defendant's anceſtors, to allow him, &c. They preſented, &c. and that H. en- 
tered upon and performed the office without any other inſtrument. A ſimilar ap- 
pointment was then ſtated for the late incumbent, in 1744. And with reſpect to the 
late election, it was ſtated that 49 of M's electors were not reſident in the town of . 
but in adjoining diſtricts, within the hamlet of W. and that only four who voted for 
Hl. were liable to that objection. That the defendants had approved of 7's nomina- 
tion, and allowed and preſented him accordingly; and that M. was a man of indecent 
and immoral life; that within the laſt three years, he had been repeatedly and noto- 


riouſly guilty of drunkenneſs, ſwearing, gaming, lewd converſation, and other immo— j 


ralities, and that he had not only neglected his duty as a miniſter, but had been 
actually in a ſtate of drunkenneſs, while in the performance of divine ſervice. In 
| ſhewing 
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ſhewing cauſe againſt this rule, three points were inſiſted on. 1ſt. That the defen- 
dants did not act merely miniſterially, in allowing the nomination by the freeholders ; 
but that they had a right to approve, or reje& the perſon ſo nominated. 2d. That 
this benefice was purely a donative, and though the defendants, who were the patrons, 
could not arbitrarily reject the perſon nominated by the reſident frecholders, yet that 
they might reje& him for any cauſe, which would be a ſufficient ground to warrant a 
biſhop in rejecting a perſon preſented to him, in the caſe of a preſentative benefice. 
And that it ſufficiently appeared by the affidavits, that M. was a man of ſuch an im- 
moral character, as would have juſtified any biſhop in refuſing to admit him; and 
3d. That AM. had another ſpecific legal remedy by Quare tmpedit, which was a com- 
plete anſwer to an application for a Mandamus, As to the firſt point, the Court ſaid 
it would be too much to determine that queſtion on affidavits, As to the ſecond, if 
the defendants were to be conſidered as truſtees, they were in the execution of that 
truſt to exerciſe a proper diſcretion, and to judge whether the party were or were 
not idoneus, as a biſhop may do in the caſe of a preſentative, and may abſolutely 
reje& the nominee on account of his being illiterate ; but of this queſtion of fitneſs, 
he is the ſole judge, fer it cannot be tried by a jury. But that as M. had been re- 
jected on account of immorality, and indecent conduct, that queſtion might be pro- 
perly determined by a jury; to whom he had a right to appeal on the truth of the 
facts alledged againſt him. If however theſe facts were true, the defendants 
might return them upon the record. And as to the third point, the Court ſeemed 
to think, that a Quare impedit would not lie; and therefore as the party had no other 
remedy, they made the rule abſolute, But on this matter being again mentioned 
the next day, the Court opened the rule; and deſired that the third queſtion might 
be argued again. Which being accordingly done, the Court ſaid, it appears from 
the ancient roll referred to in the affidavits, that certain. proceedings have been had 
before the Commiſſioners of Charitable Uſes, reſpecting the lands appropriated to the 
maintenance of the curate, and therefore it ſeems as if the inhabitants have only an 
equitable right ; if ſo, this Court cannot interfere at all, or if the inhabitants have a 
legal right, ſuch right may be aſſerted in a Quare impedit. So that Quacunque via 
gata, the rule muſt be diſcharged. Perhaps a better remedy will be, an information 
in the court of Chencery, in the name of the Attorney General; for a party applying 


for a Mandamus, muſt make out a legal right, though if he ſhews ſuch legal right, 


and there be alſo a remedy in equity, that is no anſwer to an application for a Man- 
damus. For when the Court refuſes to grant a Mandamus, becauſe there is another 
ſpecific remedy, they mean only a ſpecific remedy at law. Rex v. Marquis of Sa/- 
ford. 3 Term Rep. B. R. 646. | 


7. On the trial of a Quare impedit, at the aſſizes, a verdict was found for the plain- 
tiffs, ſubject to the opinion of the, court of C. B. upon the following caſe. That in the 
reign of 1eary III. the rectory of C. was appropriated to the abbey of C. and from that 
time, to the time of the diſſolution of the abbey, the pariſh church of C. 
was ſerved either by ſome of the monks, or by ſome perſon whom they employed, 
there not appearing ever to have been a vicarage endowed, That aſter the diſſolution 
of religious houſes, the abbey of C. was demiſed by Edward VI. to one Ward, for 21 


12 years; 


80 
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years; and in the grant, after the demiſe of the rectory, there is an exception of all 
woods, and underwoods, and a demiſe of the advowſon of the vicarage of the church 
of C. That the reverſion expectant on that term for years, was ſold by Queen Eli- 
zabeth to Allan, and Freeman; the letters patent of Eliz. begin, by reciting the for- 


mer demiſe, and then the queen grants the reverſion of the rectory, with the 


appurtenances, as before ſpecified in the patent, and the demiſe for years; after 
this, there is a grant of the whole rectory, with a very ample deſcription, and all 


general words of grant, which concludes with granting it to Allan and Freeman, in 


as full a manner as it was poſſeſſed by any abbot of C. This undoubtedly granted 
expreſsly more than was contained in the terms of the demiſe to Ward; becauſe 
it directly grants the woods and underwoods, which were excepted out of the de- 
miſe to Ward. That there was a vicarage belonging to the rectory of 7. but none 
to the rectory of C. But during the time that the rectory of C. remained in the 
crown, an annual ſtipend of 5/. 6s. 84. was paid by the crown to the curate. 
That Thomas Dickinſon was admitted to the curacy in 1642, on the nomination of 
the grantees, That in 1661 one Oddie was licenſed to ſerve the curacy, that after- 
wards one Turner was licenſed in the ſame manner, and that Turner in 1708 was 
inſtituted to the rectory and vicarage of C. on the preſentation of Queen Ann, by 
lapſe. That in 1727, on the ſuppoſed death of Turner, one Humphrey Dickinſon 
was inſtituted to the vicarage of C. on the preſentation of King George II. patron 
pleno jure. That Turner afterwards appeared, and claimed the church, upon which 
Dickinſon gave it up. That in 1737, one Lonſdale was nominated to the curacy by 
the impropriators, while Turner was in poſſeſſion. That by a proceſs in the con- 
ſiſtory court of Cheſter, Turner was diſpoſſeſſed ; and in 1739, Lenſdale was licenſed 
to the curacy of C, which he enjoyed till his death in 1789. and that by the death of 
Lonſdale, there is now an avoidance, On this caſe the queſtion for the determina- 
tion of the Court was, what paſſed by the grant of Queen Elizabeth to the perſons 
under whom the preſent parties claim; for if all the intereſt in the rectory paſſed, 
the curacy, which is incident to the rectory, undoubtedly paſſed along with it. It 
was contended for the plaintiffs, that upon the true eonſtruction of the grant, no 
exception can be intended of the curacy, and that if ſuch exception had been in- 
ſerted in the grant, it would have been void, as repugnant to the grant itſelf ; be- 
cauſe the rector of an impropriate rectory, where there is a vicarage endowed, and 
no perpetual curacy, is obliged by law to find a curate to ferve the church, and give 
him a reaſonable allowance. He may make the beſt terms he can, but it is the 
duty of the biſhop, by eccleſiaſtical cenſures, to compel the performance of divine 
ſervice for the ſake of the church, That queſtion would lead pretty far, but it is. 
immaterial to enter into the conſideration of it, if on a thorough view of the grant, 
together with the facts of the caſe, there is no reaſon to ſay that the curacy was ex- 
cepted, for that appears to us to be the true conſtruction, and confirmed by the 
uſage. The grant of Eliz. begins with a recital of the demiſe to Yard, but it 
would not be juſt to conclude, that it meant to give no more, for it is manifeſt 
that Ward had not all which the grantees afterwards had; becaule there is an expreſs 
reſervation in the demiſe to him, of a part which they enjoyed ; he was to have the 
profits of the rectory, paying a rent of 20/7. per annum during the term; but the tranſ- 

| action. 


action with Allan and Freeman was for an abſolute ſale, at a large price paid. The 
grant does not ſtop ſhort; it was neceſſary to recite the term, becauſe it was a 
grant in fee, and the purchaſer under the crown acquired a right during the remain- 
der of the term to the rent, It therefore begins with giving to the grantees the 
reverſion, after the term for years, and goes on in explicit and diſtin words, 
granting this and all other commodities and emoluments whatever belonging to the 
rectory, parcel of the poſſeſſions of the abbot of C. It mentions expreſsly the woods, 
underwoods, and trees, and cloſes a very long recital of the particulars, with the 
words in as ample a manner and form as any abbot of the abbey of C. had poſſeſſed and 
enjoyed the ſame. The general exception which follows, was to prevent dilapidations, 
which were at that time very common, to the deſtruction of churches. In the excep- 
tion of the vicarage it is perfectly clear, that the nomination to the curacy is not in 
terms included; yet it was argued, that in a grant of the crown, which is to be 
favourably conſtrued, the Court would extend the meaning to a reſervation of the no- 
mination to the curacy, if the words of the grant could juſlify that extenſion to be made. 
But the words of this grant hardly juſtify ſuch an extenſion. If there had been an ex- 
ception. of the advowſon of a vicarage, ſpecifically named in the grant of the reQory 
of C. the argument would have had this ground to ſtand upon, namely, that ſome- 
thing muſt be meant to be excepted, that as in reality (there being no vicarage at C.) 
the only nomination which could be made was to the curacy, it muſt be implied 
that the curacy was meant, though improperly deſcribed as a vicarage, But that is 
not the caſe, the words in the grant are general, and ſufficiently anſwered if there be 
a vicarage belonging to either of the livings. Now to one of the livings, viz. 7. 
there is a vicarage belonging, that fully ſatisfies the words of the exception; they 
are not nugatory, nor is it neceſſary in the conſtruction of them that there ſhould be 
an intention in the grant to make any exception whatever relative to the rectory of 
C. Beſides this, there are ſubſequent words in the grant, which go pretty far to ſhew 
that this could not be the intention; for there is a proviſion on the part of the crown, 
to indemnify the purchaſers from all burthens, charges, and rents, which might be 
iſſuing out of the object of the grant; and a particular exemption from the payment 
of a penſion of 45. per ann. payable out of the rectory of J. to the vicar. Now the 
nomination to that vicarage being intended to be reſerved for the crown, in the ge- 
neral mention which is made of all burthens, iſſuing out of the things granted, the 
payment of this annual ſtipend to the vicar of F. is particularly noticed; but there is 
5 no exemption from the payment of any allowance to be made to the curate. The 
i effect therefore of the grant would be, according to the argument, to make the 
grantee of the rectory ſubject in law to the payment of the curate, without giving 
him the power of nomination; and we ſhould intend a rt ſervation ſecuring the no- 
mination to the curacy, from the fund out of which the proviſion for the curate muſt 
come. This would certainly be contrary to good policy, and productive of miſchicf, 
by making it queſtionable who was to majntain the curate, and leaving the Eccle- 
ſiaſtical Court deſtitute of the means to compel ſuch maintenance, by ſequeſtring 
the profits of the living. The-curate alſo would be left without having * 


iy reſort 
to the perſon by whom he was nominated, for a proviſion for his ſubſiſtence, It is 
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too much therefore to contend, without ſpecial words, that a reſervation ſhould be 

made by intendment, out of the general words of the grant, when there is no part 
of the ſubject matter, nor any thing in the nature of the caſe, which would tend to 
induce ſuch an intendment; and when both reaſon and policy are againſt it. If 
this intendment were to hold, then the queſtion would ariſe, which was argued at the 
bar with a great deal of force, but which it is not neceſſary now to enter into, whether 
ſuch a reſervation could be made. The uſage it was ſaid, ſtands very looſely on 
behalf of the impropriators ; but it is certainly in their favour. The firſt nomination 
of which there'is an account, was made by the impropriators; how the next perſon 
was appointed does not appear. The nomination of Turner which followed, and 
which is the firſt exerciſe of the right of the Crown, is ſtated to have been by lapſe; 


from which it is to be preſumed, that the crown had no original right to nominate, 


The next preſentation of Dickinſon in 1727, is ſtill leſs in favour of the right of the 
crown, becauſe it was clearly made on compleat miſinformation; there was no va» 
cancy, no avoidance, and Turner had ſtill the title to the living. It muſt have been 
made on a ſuppoſition, either that he was dead, or that there was an avoidance by 
ſome other means. It was a preſentation granted by the crown, in a cafe which 
neither entitled the crown, or any one elſe. Turner appeared, and Dickinſon gave 
up the church to him, and he reſumed the poſſeſſion, While Turner was ſo in poſ- 
ſeſſion, the impropriators nominated Lonſdale, and on a ſuit in the Conſiſtory Court, 
the Biſhop of Cheſter affirmed their right to nominate, and Turner was in conſequence 
diſpoſſeſſed; which could not have happened, if the right had been in the Crown. 
All therefore that we know of the enjoyment of the right of nomination of this 
curacy, from the time of the grant down to the preſent time, 1s, as far as it goes, in 


| favour of the plaintiffs; and there is no inſtance of a clear right of nomination on the 


part of the Crown. It is for theſe reaſons that we are of opinion, there ought to be 
judgment for the plaintiffs. Arvington v. Biſhop of Cheſter. 1 Term Rep. C. B. 418. 


8. Two bills were brought relating to the election of a miniſter for the pariſh of Leeds. 
By a decree of Lord Shaneellor Bacon, twenty-five of the principal inhabitants of the 
pariſh, were to preſent and elect a proper perſon; being thereby appointed truſtees 
to meet for that purpoſe, within four months after the death of the incumbent; 
with directions to keep the truſt filled up. And this preſentation by them, or the 


major part of them, was to be approved of by certain aſſiſtant preachers. The laſt 


incumbent died in February 1745, but it happened, that by the death of Sir Villiam 
Milner, one of the truſtees, a ſhort time before, there was an equal number of truſ- 
tees, Who, upon notice given in the church to conſider the method of proceeding, 
met on the 22d of March 1745. The candidates propoſed were Mr. Scott, and Mr. 
Kirkſhatw. They were equally divided, twelve againlt twelve, ſo that there was no 
election, Thus it reſted till the latter end of July 1746, when one of the truſtees, 
who voted for Kirthaw, died; upon notice of which on the 6th of Auguſt, the friends 
of Scott determined to meet on the 7th, at which meeting ſeven of them were pre- 
ſent in perſon, and five more by proxy, and ſigned the preſentation of Scett; which 
they ſent to the other truſtees, who did not think fit to ſign it. The firſt bill was 
brought by Scott, as principally concerned, and by the truſtees voting for him; the 
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end which was ſingly to eſtabliſh his election, and to compel the other truſtees, who 
differed, to join in the preſcntation of Scott, to make an effectual legal preſentation 
to the archbiſhop, ordinary of the dioceſe, to compe] an induction. The lecond was 
an information, at the relation of Kirkfhato, and ſeveral others inhabitants of the pa- 
riſk, to eſtabliſh an election ſer up for him in the inhabitants of this pariſh at large, 
and for a regulation of the charity. After this caſe had been fully argued, Loid 
Har dwicke delivered the following judgment. The firlt bill muſt be firſt determined, 
for if Scott has gained a right under his election, it puts the other cut of the caſe. 
This is one of thoſe caſes, which proves the wiſdom of the general eccleſiaſtical con- 
ſtitution of this country, in veſting a right of collation to a living in general, in the 
biſhops of the ſeveral dioceſes, or in the patron of the particular church; which is 


ſuppoſed to ariſe from endowment, which may be Ly accident. And it appears, 


that when pecple, to amend in particular caſes, go out of that general rule, it is 
commonly attended with inconveniences. In ſpeculation, the election of miniſters 
by the people ſounds well; but it is not to be ſo conſidered as in republica Platonis 
and it is plain that ſome inconveniences ariſe, either with bad effeAs in the manner 
or circumſtances of that election, or with law ſuits, as in this caſe, by going out of 
the general rule, to create a particular benefit to the pariſh. As to the election of 
Scott, that depends upon what was done at the two meetings; and on the beſt con- 
ſide ration I can give, I ſee no ground in law or equity to ſupport his election. It 


may be unfortunate for this pariſh, when either of theſe, to whoſe character there is 


no objection, might have made a very proper miniſter. But the Court mult confi - 
der the queſtion of right. It is admitted on all fides, that in point of law, the pre- 
ſentation of Scot has been invalid; and the law is certainly ſo; and therefore a Quare 


impedit brought on that foundation, could not be maintained; all the truſtces being in 


point of law joint tenants of this advowſon; and then the ordinary is not compellable 
to accept the preſentation; for he may refuſe to accept it. This bill therefore is 
brought to ſupply the defect of that preſentation in a court of equity, inſiſting, that 
there is ſufficient ground for that, and to compel the other truſtees to join in the pre- 
ſentation. If the election is not good in point of law, it is incumbent on a court of 


equity to ſce that every thing was rightly tranſacted in that election. There may be a 


caſe in which an election might be in ſtrictneſs of law regular, and yet ſuch circumſtan- 
ces might be in it, as would not induce a court of equity to compel the other truſtees 
to join in it; for whoever comes into a court of equity to ſupply legal defects, muſt come 
on equitable grounds, and ſhew every thing to be fair, which I do not ſee here. . This 


brings it to the queſtion, whether here has been a ſufficient valid election of Scots ? 
What I ground myſelf upon is, that the decree requires not only a preſentation, but 


election; which puts an end to what was inſiſted upon, that this being but a preſen- 
ration, if any one or two of the truſtees had not met and ſigned an inſtrument of pre- 
ſentation, they might have ſent it about to the houſes of the others; but the decree 
requires a previous election; in order to which there muſt be a meeting and aſſem- 
bly. It happened unfortunately for the pariſh, that at the death of the laſt incum- 
bent, the number of truſtees which it was intended ſhould be odd, was then equal; 

the duty of the electors at meeting, was to ſee and hear the propoſal of any candidate 


that 
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that ſhould offer; and to judge of their merits, and offer reaſons as to their fitneſs. 


I confider what was done ſubſequent to the death of the truſtee who voted for 
Kirkſhaw, and the meeting on the 7th of Auguſt, really and in fact as carrying on 
the former election; and ſeveral objections have been made to this meeting and this 
act. As to the firſt objection, that the meeting was held after the four months, that 
I am of opinion is not ſufficient; for though it is true there is ſuch a direction in the 
decree, yet is that only directory; and if all the ſurviving truſtees had met after 
the four months, on a proper ſummons, it would be very good, and proper to be 
compared to the caſe of The Borough of Lan/down in Roll, Abr. which has been ſince 
held to be law; where the election was to be by a ſclect number within eight days, 
and they did not meet till long after, it was held only directory; and that by their 
conſtitution they had a general power of electing. So here, the truſtees having the 


advowſon in them, it was incident to that legal eſtate veſted in them; it was not in- 


tended to take away that right; and the ground was in that caſe, that the words 
were affirmative and not negative. The next objection is, that there was no appro- 
bation of aſſiſtant preachers, as required by the decree ; hut I am of opinion, that is 
not an objection to this election. It is true, that it is a direction by conſent in that 
decree, but it has not been obſerved for a long time; and it is plain that from the 
Reſtoraticn to this day tnere has been no regard to it. This was a truſt, a right, a 
patronage, veſted in them for the benefit of the pariſh; not ſo as to create a devo- 
lution to the pariſhioners in general; for the ſenſe of the decree was to avoid that. 
As this direction was for the benefit of the pariſh, and aroſe by conſent, it may be 
laid aſide by common conſent; and the general diſuſage is an evidence of ſuch con- 
ſent to lay aſide that part of the conſtitution as uſeleſs. It is to be compared therefore 
to the caſe of a preſumed bye-law. Where, in a corporation, the election is veſted in 
the corporation in genera], on particular circumſtances annexed, and afterwards the 
election veſted in a ſelect number, and thoſe particular circumſtances diſcontinued, 
the courts of law will preſume an antient bye-law to vary the conſtitution ; the law 
allowing a preſumed bye-law in writing, which does not appear, in order to ſupport it. 
So heie, will I preſume a common conſent of the truſtees and pariſhioners to lay 
aſide that cuſtom, and will not throw that imputation upon all the elections made in 
this pariſh ſince that time, and on the ſeveral archbiſhops who have inducted ſince, 
as being invalid and contrary to that truſt; for that I muſt ſay, if I ſay this elec- 
tion is void for want of theſe aſſiſtants. And indeed very unneceſſary was it to have 
them; nor does it appear to have ariſen from the opinion of Lord Bacon, but by 
common conlent; and may be laid aſide by conſent, of which this long uſage is 
evidence. The next objection is, from the nature of the thing, that what was done 
then was no election, and it does not appear that it was; the evidence reſulting only 
to be a meeting agreed to be had by theſe twelve, including their proxies, to con- 
firm thoſe votes given before, not to conſider of new candidates, and to go to a 


ſair regular election, but by taking advantage of the death of that truſtee. And it | 


has not the nature, quality or appearance of an election. But ſuppoſing it had; the 
next objection is, that there was not ſufficient notice of this meeting; to which two 


anſwers are given, that none was neceſſary; and next, that if it was, there was no- 
tice 
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tice ſufficient; I am clearly of opinion, that in order to an eleftion under this con- 
ſtitution and truſt, notice of the meeting for election was neceſſary ; from the nature 
of an election, which muſt be free, and at which all perſons who have a right to 
appear, ought to have an opportunity of being preſent, to effectuate the ends of it. 
It is ſo in all elections in corporate bodies, whether to be made by the corporation 
at large, or by ſelect numbers; unleſs where an election is to be at a charter-day, 
fixing a particular day; for there every member is bound to take notice of that day. 
But if no charter-day, notice muſt be given; and that, whether the perſons who are 
to meet and act are all on a par, and of equal authority; or whether there is a pre- 
ſiding perſon or not. It mult be given, either a ſpecial notice, or a general, eſta- 
bliſhed by uſage ; it is not material which; for if it is ſuch an act as amounts to notice, 
it is ſufficient. It cannot be ſaid, that the major part of theſe twenty-four could 
have met where they pleaſe, and gone to an election, and bound the reſt; the 
major part may meet indeed, and bind the whole ; but not without notice, at any 
time or place ; for the conſequence then might be, that thirteen might meet, and 
ſeven of thoſe thirteen would bind the whole twenty-four. But it is ſaid, that by 
this decree, there is no direction concerning notice; and that no perſon is named 
whoſe particular duty it is to give it, which is true; and for that a caſe in Carter is 
cited. But it is not to be compared to the caſe of a condition, which ſtands on a 
different foundation ; for wherever there is a condition in a will, or ſettlement, it is 
a quality of the right, of which the perſon taking under it is bound to take notice. 
Itis true, that a caſe may be put, in which they may differ; and ſome be for meet- 
ing at one time and place, and others at another, I think theſe truſtees who firſt 
give notice ſhould take place; and it is hard to ſuppoſe their notice ſhould be given 
at the ſame inſtant. It is properly compared to an arbitration ; ſuppoſe a reference 
to five arbitrators, the major part of whom are to meet and determine ; they may 
meet and bind the reſt, But that muſt be upon the others having an oppor- 
tunity to meet. Yet in that caſe, all theſe objections ariſe; none having more 
authority to give notice than the others; the firſt notice ſhould rake place. But the 
law requires it ſhould be given, and ſeveral caſes have been before this court, where 
ſuch an election of miniſters, or for any other purpoſe, being veſted in a number of 
truſtees, it is always required. Next, the evidence inſiſted on of a ſufficient notice, 
taken in its fartheſt extent, is not ſufficient; the law preſumes perſons met to 
elect, to act reaſonably; and that the reaſons and arguments offered by one, would 
influence the others; therefore the not giving an opportunity to one to meet, avoids 
the election, as has been frequently dete: mined. Other candidates might be pro- 
poſed, which ought to have been taken into conſideration; and the majority of the 
whole number might have agreed therein; for I am not to preſume they all intended 
to adhere to their former opinion,—Another objection which deſerves conſideration, 
as I may be obliged to give ſome directions about it, is as to the proxies ; firſt, that 
by law no proxy ought to be admitted to vote, Next, that if they ought, there 
was not a ſufficient number to give Scott a majority, by making up the number 


twelve; for that one of the Proxy's vote was void, as the perſon who gave him a 
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letter of attorney appeared himſelf, There is no evidence that proxies were ad- 
mitted before in this election; dut the truſtees agreed among themſelves to vote by 
proxy, and if it reſted on that, and they had met regularly, they might I doubt not, 
have made proxies to ſign the preſentation; for it is true, that a truſtee who 
has a legal eſtate veſted in him, may make an attorney to do legal acts; and I ſhould 
have been unwilling to avoid the election upon that head, if it had been in purſu— 
ance of that agreement; but it was not ſo. Here is a perſona] truſt; the decree has 
directed the election ſhould be by the truſtees, or the major part; if then the truſt 
mult be executed by the major part, which requires judgment, there is no inſtance 
where a truſtee is allowed to make a proxy to vote in a perſonal truſt of this kind; 
the truſt*es were themlclves to judge of the qualifications of the candidates, and 
could not delegate that judgment to others, but ought to exerciſe it themſelves. 
Then as to the next, I doubt whether that proxy did ſubſiſt to give a vote, and. 
ſhould have thought it was determined by the party's meeting, but it is not neceſ- 
ſary to give an opinion about that. I think theſe proxies, ſo far from being the 
better for the name of the particular perſon for whom they are to vote being given, 
they are the worſe for it; the truſtee who does ſo, determining himſelf without hear- 
ing his brother truſtees. On theſe reaſons the election of Scott is not to be ſup- 
ported; conſequently, that bill muſt be diſmiſſed abſolutely. — As to the information, 
that is not to be diſmiſſed, whether what is prayed 1s properly prayed or not; for 
though the particular relief prayed is wrong, the information by the Attorney Gene- 
ral is not to be diſmiſſed, if that charity wants any direction. Then it prays the eſta- 
bliſhing the popular election of Kirkfaw; which I cannot do, being contrary to the 
ſenſe of Lord Bacen's decree; which is, that for the more orderly and peaceable 
election it ſhould be in this manner, the cure being great, and the pariſh large; 
pointing out the reaſon of veſting the election in a particular number, and directing 
that the truſt ſhould be kept filled up; this inſtitution being merely to avoid a pre- 
ſentation at large. Then a court of equity will not ſay that cæſtui que truſt ſhall 
preſent, contrary to his truſt; nor, unleſs compelled to it by a plain abſolute right, 
eſtabliſh a popular election of a miniſter in this large pariſh ; which is the worſt way 


of nominating; and what all courts ſhould avoid if poſſible ; there is no ground, at 


leaſt in a court of equity, to ſay there is a devolution upon. the pariſh at large. My 
opinion then is, to do what the truſtees ſhould have done; to di ect the number of 
truſtees to be filled up properly, and then to go to an election; agreeable to the 
caſe of The Attorney General! at the relation of Kinver Pariſh in Staffordſhire v. 
Foley, in the Houſe of Lords, in which I was of counſel, Fey had from the heir 
of the ſurviving truſtee got a conveyance to himſelf of the tern: ; the queſtion was, 
Whether the advowſon of the pariſh was not in truſt for the pariſhioners? And it 
was ſo held by Sir Jeſeph Jekyll, and by Lord Macclesfield on a. re-hearing; the Court 
taking it that by the extinction of the truſt, there was a devolution to the pariſh, 


and directed an election to the pariſhioners, which was had, as popular elections 


are, with great confuſion, There was after that election, an appeal to the Lords, 
December iſt 1721, who reverſed: both decrees; and were of opinion, that though 
it was originally a truſt for the pariſn, an abſolute power was veitcd in the truſtees, 
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of nominating ſuch a miniſter as they or the major part of them ſhould think fit, in 
order to avoid the inconveniences of a popular election; and would not ſuffer, upon 
the notion of a reſulting truſt, that thoſe inconveniences ſhould ariſe again; declaring, 
that the ſurrender to Foley was a breach of truſt; and therefore, the old term being 
merged in the inheritance, a new term ſhould be created, and veſted in thirteen new 
truſtees, to be approved of by the Court, who ſhould go to the election of a mi- 
niſter. This was to avoid the inconvenience this pariſh is now running into; it was 
admitted throughout, that it was a purchaſe by the pariſh by contribution, as it 1s 
in this; and though all the truſtees were extinct, yet to preſerve the intent, the 
Lords gave that direction. That was a very ſtrong caſe, and a very reaſonable and 
right one; and the reaſon of it falls in with this, though this is rather ſtronger, as 
the decree provides for the continuance of the truſtees; which was not fo there. 
The election of Kirkſpaw therefore is alſo void, and the information, ſo far as it prays 

that, ought alſo to be diſmiſſed. —As to the remaining regulations ;. firſt, as to the 
| aſſiſtant preachers, I ſee no reaſon for them; next, as to a direction for a ſubſe- 
quent election, I will direct two meetings of the truſtees; firſt, to fill up the whole 
number to twenty-five, and appoint a ſubſequent meeting, and to give notice thereof 
in writing to all the truſtees. If I make an order that the miniſter ſhould read ſuch 
notice after prayers, I cannot compel him to do it; hereafter therefore, for the more 
regular election, the truſtee named firſt in ſuch deed of truſt, ſhall within 14 
days after avoidance, ſend ſuch notice to every one of the reſt. Attorney General v. 
Scott, 1 Vez. 413. This decree was afterwards appealed from to the Houle of 
Lords, but was not argued there ; the parties having conſented to an affirmance of the 


decree, which was affirmed accordingly. 5 Brown's P. C. 1, Under the name of 
Wilſon v. Kirſhaw, | | 
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III. Concerning Mortgages of an Advowſon. 


I, Petition was preſented to the Lord Chancellor on behalf of a mortgagor, 
that the mortgagee of a naked advowſon might accept of his nominee, and 

preſent him upon an avoidance, the incumbent being dead, Lord Hardwicke was 
at firſt of opinion, that the mortgagor ought to nominate, and that it is not to be 
preſumed, that any pecuniary advantage is made of a preſentation; theſe are indif- 
ferent ſecurities, but the mortgagee ſhould have. conſidered it befor: he lent his mo- 
ney, and inſtead of bringing a bill of forecloſure, as was done in this caſe, he ſhould 
have prayed a fale of the advowſon; but the next day, his Lordſhip ſaid, that he 
| was not quite clear as to this point, and that he had looked into the caſe of Gardner 
v. Grifith, according to the ſtate of it in the Houſe of Lords, where the decree of 
Lord King was affirmed; that was a mixed cafe, and he doubted whether a cove- 
nant that the mortgagee ſhould preſent, as was the caſe there, was not void; it 
being a ſtipulation for ſomething more than the principal and intereſt, and a mort- 
gagee cannot account for a preſentation, His Lordſhip therefore ordered the peti- 
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tion to ſtand over for further conſideration; and when it came on again, the mort- 
gagee not being able to find any precedent in his favour, gave up the point of pre- 
ſenting; whereupon an order was made, that the mortgagor ſhould be at liberty 
to preſent, and that the mortgagee ſhould accept of the mortgagor's nominee. 
M Kenzie v. Robinſon, 3 Ait. 559. 

2. It is a rule in the court of equity, that though in the caſe of a mortgage in fee, 
the legal right of preſentation is veſted in the mortgagee, yet the Court will interrupt 
that preſentation, and compel the ordinary to inſtitute the clerk of the mortgagor, 
at any time before forecloſure, it not being any part of the profits of the eſtate. 


Gally v. Selby, 1 Strange 403. 
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IV. Concerning the Sale of an Advowſon, and in what Caſes it is void. 


1. HE grant of the next preſentation, or of an advowſon, made after the 

church was actually vacant, is a void grant, upon the ground of public 
utility, and the better to guard againſt ſimony. But not for the f#itious reaſon of 
its having then became a choſe en action. The Biſhop of Lincoln v. Wolferſtan. 
3 Burrow 1504. 2 Wilſon 174. 1 Blackſtone's Reports 490. , 

2. A caſe was ſent by the Court of Chancery, for the opinion of the Court of 
Common Pleas, upon a queſtion, whether a preſentation was void, as being made on a 
ſimoniacal contract. And the facts of the caſe were ſhortly theſe; B. having notice 
that C. M. the then incumbent of the rectory of H. in the county of S. which is a 
rectory with cure of ſouls, was on his death bed, and that it was uncertain whether 
he could live over the night, purchaſed the advowſon of G. and L.. The incumbent 
died the next day, and then the purchaſor preſented R. as his clerk upon that avoid- 
ance, After this caſe had been argued, the Court declared their opinion, that an 
advowſon is a temporal right, not indeed jus habends, but jus diſponendi. The exer- 
ciſe of that right is by preſentation, the right itſelf is a valuable right, and therefore 
an advowſon is held to be aſſets, in caſe of lineal warranty; it is real aſſets alſo in the 
hands of the heir, and the truſtee or mortgagee of an advowſon, are bound to pre- 
ſent the clerk of the ceftui que truſt, for the mortgagor. Thus far it is a valuable 
right, and properly the object of ſale. But the exerciſe of this right is a public truſt, 
and therefore ought to be void of any pecuniary conſideration, either in the patron 
or preſentee. It cannot, it ought not to produce any profit; it is not veſted in 
guardian in ſocage, nor is he accountable for any preſentation made during the in- 
fancy of his ward. Ic is held, that an advowſon will not paſs by the words commo- 
ditics, emoluments, profits, and advantages; and in Quare impedit, the patron could 
not at common law recover damages. Simony as ſuch, was unknown to the com- 
mon law, though corrupt preſentation was; but what is or is not ſimony now de- 
pends on the ſtatute of the 31 Eliz. chap. 6. which did not adopt all the wild notions. 


of the canon law, but has defined it to be @ corrupt agreement to preſent, Now no 


conveyance of an advowſon can be affected by this act, unleſs ſo far as it affects the 
immediate 


* 
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immediate preſentation ; and therefore a ſale of an advowſon, the church being 
actually vacant, is ſimoniacal and void, in reſpe& to the preſent vacancy, But it 
has never been thought, that the purchaſe of an advowſon merely with a proſpect, 
however probable, that the church would ſoon become void, was either corrupt or 
ſimoniacal ; tho' by the common law, if a clerk, or a ſtranger with the privity of the 
clerk, contrads for the next avoidance, the incumbent being in extremis, it was 
held to be ſimoniacal. The preſent caſe was the purchaſe of an advowſon in fee, 
and no privity of the clerk appears. The church was not actually void, but in 
great probability of being ſo, which however was by no means equivalent to a 
certainty ; we ſhould therefore go beyond every reſolution of our predeceſſors, to 
determine this to be Simony. For ſuppoſe this had been the purchaſe of a manor, 
with an advowſon appendant, and the incumbent being in extremis, What muſt be 
done if the preſent caſe be Simony ? Muſt we have declared the appendancy to be 
ſevered, or that the whole manor was purchaſed corruptly for the ſake of the ad- 
vowſon? The Court therefore certified their opinion that the preſentation was not 
void, it not appearing to them to have been made upon a ſimoniacal contract. 
Barrat v. Clubb, 2 Blackſtone's Rep. 1052. 


3. The plaintiff was preſented to the living of S. by the defendant, and previouſly Ne entry, 
gave a general bond of reſignation, after the end of fix years, on three months | 
requeſt. Upon this bond an action was brought, and judgment recovered. And 

thereupon the obligor filed his bill in equity, for an injunction, and likewiſe for a 

diſcovery, whether the defendant had not ſold the advowſon ſince the expiration of 

the ſix years, with a promiſe of procuring an immediate reſignation. To the diſ- 

covery prayed by this bill, the defendant demurred; becauſe it tended to ſubject 

him to the penalties of the ſtatute againſt Simony. But the Court was of opinion, 

that the ſale of an advowſon during a vacancy, tho' it is void at common law, is 

not within the ſtatute of Simony, as the ſale of the next preſentation is; and that 

theſe ſort of bonds are held good, both at law and in equity, unleſs an ill uſe is at- 


rempted to be made of them, in which caſe a court of equity will interfere, Grey v. 
Heſketh, Ambler 268. 
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I. In what Caſes an Affidavit is neceſſary. 
II. Where an Affidavit is ſufficient, et & contra. 
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— cc 


1. Motion was made in the court of chancery on the behalf of a woman who No entry. 


LN was a Quaker, and lived 250 miles from London, for a writ of ſupplicavit; 
> but a doubt aroſe upon the words of the ſtatute 7 & 8 Will, III. Whether a Quaker 


could. 
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could be admitted to give evidence upon her affirmation, ſo as to exhibit articles of 
the peace againſt her huſband; and whether it was not in the nature of a criminal 
proſecution, and not grantable but upon the oath of the party. Lord Chancellor, 
after taking a few days to ſearch for caſes of this kind, ſaid that upon looking into 
them he found a great variety, and that affirmations have been generally refuſed ; 
however, as there were authorities both ways, he would not take upon himſelf to 
determine it, but ſhould refer it to the judges, at the expence of the party applying 
for the ſupplicavit. Ex parte, Gumbleton, 2 Att. 70. 


2. To a bill brought for the diſcovery of title deeds and other relief, the defendant 
demurred; for that upon the plaintiff's own ſhewing, none of his anceſtors had been 


in poſſeſſion for the laſt 40 years; that it was a matter triable at law, and that there 


was no affidavit annexed to the bill, that the plaintiff had not the deeds in his cuſ- 
tody. On this laſt ground the demurrer was allowed; it being the common courſe 
of the Court, that where a bill prays relief, as well as diſcovery, ſuch an affidavit 
mult be annexed to it. Anonymous, 3 Atk. 17. : 


3. In a caſe where the defendant's counſel attempted ro confine the general relief 
prayed by the original bill, to the mere production of a deed, upon a trial at law, 
they were ſaid to be miſtaken in the nature of the bill; for it deſired not only that 
the deed might be produced at the trial, but delivered up for the benefit of the 
plaintiff, And what put the matter out of all doubt was, that there was an affidavit 
annexed, of the want of the deed, which made it a very ſtrong caſe for the plaintiff; 
becauſe the annexing an affidavit is, where the plaintiff has an intention to change 
the juriſdiction from a court of law to a court of equity; but where a bill is brought 
merely for the diſcovery of a deed, or for the producing it at law, no affidavit is ne- 
ceſſary; and this is the conſtant diſtinction. Dormer v. Forteſcue, 3 Atk. 124. 132. 

4. The plaintiff obtained an order, that the defendant ſhould in four days after 
notice to his clerk in court, bring in his books of account, papers, and writings, 
before the Maſtcr, purſuant to the decree; or that a Serjeant at Arms ſhould go 
againſt him for his contempt. This order was regularly ſerved on the defendant's 
clerk in court, and he afterwards obtained two ſeveral orders for enlarging the time. 
The laſt order for time being expired, a ſerjeant at arms was moved for, but the 
perſon who ſerved the defendant's clerk in court being in the country, and the plain- 
tiff not being able to procure an affidavit of the ſervice, offered as a proof of the 
defendant's. being ſerved, a recital in his laſt order for time; inſiſting, that the de- 
fendant's orders were of themſelves evidence of his having notice of the plaintiff's 
order, for he could apply only on the foundation of that order. But as this was a 
motion for taking the defendant into cuſtody, the Court would not grant it; and ſaid 


that in all caſes of commitment, there muſt be an affidavit of ſervice. J/hithed v. 


Thiſtlethwaite, 3 Atk. 619. 

5. This was a caſe which came before the Delegates, at Serjeants' Inn. The queſtion 
below was, Wle her Mr. Williames was married to the Lady Bridget Oſbourn? The 
miniſter who performed the ceremony having formerly confeſſed it extra-judicially, 
but now denying it upon oath ; ſo that there being variety of evidence on both ſides, 
the judge, upon hearing the cauſe, required, according to the method of eccleſiaſ- 
tical courts, the oath of the party, which the civilians term the ſuppletory oath, that 

he 
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he was really married, as he ſuppoſed in his libel and articles. It was agreed 
on both ſides, that the accepting this oath lies in arbitrio judicis, and is only uſed 
when there is but what the civilians eſteem a ſemiplena probatio ; for it there be plena 
probatio, it is never required; and if the evidence does not amount to a /emiplena 
probatio, it is never granted, becauſe this oath is not evidence, ſtrictly ſpeaking, but 
only confirmation of evidence; and if that evidence does not amount to a ſemiplena 
probatio, the confirmation of it by the parties own oath will not alter the cale, Upon 
thus admitting the party to his ſuppletory oath, the Lady Bridget appealed to the 
delegates; ſo that the queſtion was not now upon the merits, whether there really 
was a marriage or not, but only upon the courſe of the eccleſiaſtical courts ; whe- 
ther the judge in this caſe, ought to have admitted Mr. Milliames to his ſuppletory 
oath, as a perfon who had made a /emiplena probatio of that which he was then to 
confirm. After this caſe had been fully argued, and though there was no poſitive 
concluſive evidence, but only ſuch as depended on circumſtances, as confeſſions, let- 
ters, and unuſual familiarities, yet the Court thought it amounted to a /emiplena pro- 
batio; and conſequently, that the dean of the Arches had done right in admitting 
Mr. Williames to his ſuppletory oath, and therefore they diſmiſſed the appeal with 
150. coſts. Williames v. Lady Bridget Oſlourn, 1 Strange $0. 


6. The defendant was elected a corporator of a certain borough, and had ſo con- 


tinued for eight vears, and an entry was made in the corporation buoks of his having 
taken the oath of office, and alſo the oaths of allegiance and ſupremacy. An in- 
formation in the nature of a quo warranto was then moved for, upon the affidavit of 
the town clerk, who ſwore that he did not adminiſter the oath of allegiance, altho' 
he made the entry in the manner it appeared; but the Court would do nothing in 
it after ſo long an acquieſcence, and ſaid, that it would be of dangerous conſe- 


quence, to allow a town clerk to diſqualify members by his own oath, contrary to 


the record, Rex v. Williams, 1 Strange 677. 


7. In moving for a prohibition, where the want of juriſdiction appears upon the 
face of the proceedings, an affidavit to verify the truth of the ſuggeſtion is not ne- 


ceſſary; tho” every ſuggeſtion which does not appear upon the face of the proceed- 


ings, but is collateral and out of them, ought to be verified by affidavit. Buggin v. 
Benne, 4 Burr. 2035. | 


8. In an action brought to recover certain penalties under the Lottery Act, 
27 Geo. III. c. 1. the writ was a common bill of Middle/ex in debt, not ſpecifying the 
amount of the penalties, nor giving the defendant any information that the action 
was commenced on the Lottery Act. Nor was there any affidavit made previous 
to the ſuing out of the writ. But the penalties ſued for were ſtated. in the declara- 
tion, which the defendant took out of the office in the ordinary courſe. He then 


obtained a rule to ſhew cauſe, why the bill of Middleſex ſhould not be quaſhed, and 


the ſubſequent proceedings ſtayed for irregularity; on the ground, that previous to 
the ſuing out of the writ, the plaintiff ſhould have made an affidavit, ſpecifying the 
amount of the penalty ſued for, or that it ſhould have been ſtated in the bill of Mid. 
dlęſex itſelf, After hearing counſel on both ſides, the Court were unanimouſly of 
opinion, that the act of parliament is imperative, that the amount of the penalty 
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ſued for ſhall be ſpecified in the firſt proceſs; and that as the plaintiff had not purſued the 
regulations of the act, the proceedings could not be ſupported. The ſtatute has alſo 
directed that an affidavit ſhall be made, though perhaps the plaintiff may waive 
holding the defendant to bail. There is no diſtinction in the act, between bailable 
writs and thoſe which are not ſo; but the words, “ the firſt proceſs ſpecifying there- 
te jn the amount of the penalty ſued for, &c.” relate to the whole of the antecedent part 
of the clauſe. And this regulation ſeems founded in reaſon, that it might be noto- 
rious on what account the informer ſued; ſo that it ſhould not afterwards be in his 
power to compromiſe with the defendant, and deprive the king of his ſhare of the 
penalties, Therefore the rule was made abſolute. Rex v. Horne. 4 Term Rep. 
B. R. 349. | | 

9. An information had been granted agzinft the defendants, for obſtructing an ex- 
ciſe officer in the execution of his duty, to which they ſuffered judgment to go by 
default. And being afterwards brought up for judgment, affidavits were read on the 
part of the proſecution, in order to aggravate the puniſhment. The counſel for the 
defendants wiſhed to have an opportunity of anſwering theſe affidavits, alledging, 
that they could not come prepared to anſwer the matter of which they could have 
no previous information. But the Court ſaid, it is not the practice, in general, to 
give the defendant an opportunity of anſwering at a future time, the affidavits pro- 
duced by the proſecutor, and as far as theſe affidavits had already gone, there was 
no reaſon to break through the general rule in this particular caſe. When a defend- 
ant is brought up for judgment, the only object which the Court have in view, is to 
diſcover the real truth of the tranſact ion; and it is much more probable, that that 
object will be obtained by the practice which hath hitherto prevailed, which requires 
that each party ſhould come prepared to diſcloſe all the circumſtances of his caſe, 
than by a contrary practice which would prove a ſource of infinite perjury, If how- 
ever, in the courſe of hearing theſe affidavits, the Court ſhould be of opinion that 
any point was not fully and ſufficiently explained, they would give the defendants an- 
opportunity of explaining that part of the charge. Rex v. Wilſon, 4 Term Rep. 


B. R. 487. 


10. In an action brought againſt four printers of different news- papers, for pub- 
liſhing illegal lottery ſchemes, the plaintiff filed one affidavit in order to hold them 
to bail, and afterwards ſued out one writ againſt them all; but he declared againſt 
them ſeverally, as for ſeparate offences. Whereupon the defendants obtained a 


rule to ſhew cauſe, why the writ ſhould not be quaſhed, becauſe the affidavit, which 


is the firſt ſtep to be taken under the lottery act, could not be ſupported ; the ob- 
jections taken to it were, that each defendant was obliged to take a copy of the 
whole, whereas three fourths of it did not relate to him; and that the office copy 
was neceſſarily ſtamped with four ſtamps, when one would have been ſufficient, if 
the affidavit had affected only one defendant. After cauſe had been ſhewn, the Court 
were of opinion, that the affidavit could not be ſupported, for the reaſons urged 
by the defendant's counſel; and that they were not to be harraſſed with the unne- 
ceſſary expence of taking copies of thoſe parts of the affidavit, which related to of- 
fences not imputed to them individually. From whence it neceſſarily followed, that 


the 
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the writ muſt be quaſhed ; becauſe the words of the act of Parliament are poſitive, 
that no proceſs ſhall be ſued out, until an affidavit has been fuſt duly made and 
fled. And tho! in ordinary caſes, a party may waive the taking advantage of any 
trifling irregularity in the mode of proceeding, by not objecting to it in the firſt in- 

ſtance, yet the defendants in this caſe could not waive this objection; becauſe the 
Court are to take care that an action on a penal ſtatute, ſhall not be commenced in 
a mode prohibited by that ſtatute, Therefore the rule was made abſolute. Good- 
win v. Parry, 4 Term Rep. B. R. 577. 
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II. Where an Affidavit is ſufficient, et E contra. 


1. An objection was taken to the affidavit of a man, who ſwore to certain words 
being ſpoken by another, and added, or words to that effet?, as carrying too great a 
latitude. But the Lord Chancellor thought it very proper, for where a man ſwears 
to words, if he is miſtaken in any of them he is perjured; and therefore the mak- 
ing ſuch addition, by way of qualification, 1s very right; and his Lordſhip ſaid, 
that he had often objected to affidavits for want of it. Ayirffe v. Murray, 2 Alk. 
58. 60. 


2. The ſteward of a manor being examined for the plaintiff concerning a particu- 
lar tranſaction, ſwore that at or before the time of the ſurrender, he never heard of the 
agreement inſiſted on by the defendant; this was held to be a manifeſt evaſion, and 


a negative pregnant that he heard of it after the ſurrender. Walker v. Walker, 
2 Atk, 98. 100. 0 | 


3. Where a matter of fact is poſitively denied by a defendant in his anſwer, and 
is proved on the part of the plaintiff by one witneſs only, the Court, in directing an 
iſſue, will alſo direct the anſwer to be read at the trial; not as evidence, but becauſe 


it is a means of trying by the jury the credic of the witneſs, and of the party. Only 
v. Walker, 3 Atk. 407, 408. FE 


4. A petition was preferred to the Lord Chancellor, praying that an infant, the 
heir of a mortgagee in fee, and who was likewiſe a feme-covert, might convey by 
fine, under the ſtatute 7 Ann. c. 19. But there being only an affidavit of ſervice of 
the petition and order on the huſband, his Lordſhip did not think that ſufficient; and 
therefore directed the matter to ſtand over till the next day, that the huſband might 
by his counſel conſent to the prayer of the petition. Ex parte Maire, 3 Alk. 47 9. 


5. Where a defendant by his anſwer denies notice, and it is ſworn to by one witneſs 
only, that being but oath againſt oath, cannot prevail to eſtabliſh the fact. This is 
the general rule, but yet it admits of a diſtinction; for where the denial of a defen- 
dant is clear, the rule has been adhered to, but where the anſwer is not a politive 
denial of the ſame fact, but only as to part, it makes a difference; and there are 
many caſes, where the Court upon the teſtimony of one witneſs, whoſe credit is 
unimpeached, and what he ſwears to uncontradicted by the anſwer, have decreed 
upon that ſingle evidence. Le Neve v. Le Neve, 3 Att. 646. 649. | 
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6. On the hearing of a petition it appeared, that the petitioner had taken all the 
affidavits before himſelf, notwithſtanding he had been ſolicitor throughout in the 
cauſe. The Lord Chancellor ſaid, if he had known this at the time, he would not 
have ſuffered the affidavits to be read. At common law it is always objected to, 
and diſcountenanced, and equally ſo in equity; from the inconvenience that would 
ariſe, if ſuch a practice was ſuffered, Therefore for this, and other reaſons, the 
petition was diſmiſſed with coſts, to come out of the pocket of the ſolicitor, who 
thus very improperly took the affidavits. Ex parte Hogan, 3 Atk. $13, 

7. Againſt a petition to ſet alide a commiſſion of bankruptcy, as having been 
fraudulently obtained, it was urged, that the petition was founded on the affidavit 
of three perſons, who now came voluntarily into a court of juſtice, and ſaid they 
were perjured ; having ſworn themſelves to be creditors, when they were not. The 
Lord Chancellor ſaid, the general rule is, that whoever produces the affidavit of a 
perſon, to contradict a former affidavit, made by the ſame perſon, ſhould produce 
him in court, a perſonal examination being required. And his Lordſhip mentioned 
a ſtrong inſtance of this kind, which happened in Lord King's time; there were ſe- 
veral perſons who had been induced into this practice, and in conſideration of 23. 64. 
a-piece, came and {wore themſelves creditors under the commiſſion, and ſigned 
the certificate; the matter was diſcovered, and they attended in court, when Lord 
King recommended it to the Attorney General to proſecute them for perjury, which 
was done, Ex parte Lord, 2 Vex. 26. 


8. An affidavit was entitled, Rex v. Lewis, inſtead of Dominus Rex v. Lewis; and 
it was objected, that there was no ſuch cauſe in court, but the Court faid it was. 
enough that there was a cauſe between The King and Lewis, therefore permitted the 
affidavit to be read. Rex v. Lewis, 1 Strange 704. 


9. Upon error in debt on a bond, the bail is to be bound in double the penalty 
recovered ; but by the courſe of the court it is ſufficient if they juſtify in double what 


is really due; and in this caſe the bail being both Jews, they were ſuffered to put 


on their hats while they took the oath. Serra v. Munez, 2 Strange 821. | 
10. On hearing a complaint before the Lords of the Privy Council, againſt the 

governor of Gibraltar, a Moor was produced as a witneſs, and ſworn upon the 

Koran; the two chief juſtices were preſent, and no objection was made to it. 


2 Strange 1104. 


11. By the return to a mandamus, directed to the Chamberlain of London, it ap- 
peared, that the party was intitled to his freedom, and had applied for it; but that 
upon tendering him the oath on the New Teſtament, according to a cuſtom in the 
City, he refuſed to take it, though he was no Quaker, Among other objections to 
this return, it was ſaid to be unreaſonable to confine the oath to the New Teftament 
in trading cities, where a man's religion is of no conſequence, and ought not to in- 
terfere, But the Court ſaid, that the common regular way of ſwearing is on the 
New Teſtament, and therefore a cuſtom requiring ſuch a regular oath cannot be- 
bad, Rex v. Befworth, 2 Strange 1112. 


12. A 


Attidavit. 


12. A plea in abatement was put in to an information, in the nature of a quo 
warranto, but the plea was ſet aſide, for want of a title to the affidavit annexed to 
it; for the practice in the crown office cannot alter the act of Parliament. Rex v. 
Jones, 2 Strange 1161. 


13. The plaintiff on going beyond ſea, made an affidavit on the 4th of July, 
1744, that the defendant was indebted to him in 277 J. 16s. 64. for goods fold 
and delivered. Upon this affidavit, proceſs was taken out on the gth of May, 
1747, and marked for bail. But the Court ordered the defendant to be diſcharged 
on common bail, for tho' he owed fo much in 1744, he might not owe it in 1747. 
And the act requires an oath of a ſubſiſting debt, at the time of ſuing out the pro- 
ceſs. Collier v. Hague, 2 Strange 1270. 


14. A rule for diſcharging the detendant upon common bail was made abſolute, be- 
cauſe the affidavit to hold him to ſpecial bail was not pfrive; which according to 
the act of Parliament, and the eſtabliſned rule of the Court, it muſt be. Pomp v. 
Ludvig ſon, 2 Burr. 655. 

15. But where the plaintiff ſwere, that the defendant was indebted to hint in ſuch 
a ſum, as he computes it; the Court thought it ſufficient, and intimated, that caſes 
of this ſort had gone full far enough. Moultby v. Richardſon, 2 Burr. 1032. 


16. On a motion for leave to plead that the lands ſpecified in the declaration were 
holden in ancient demeſne, an objection was made to the ſufficiency of the affidavit, 
becauſe it only alledged, that the lands in queſtion were holden in ancient demeſne, 
and that they were holden of the manor of Godmancheſter, but did not go on to al- 
ledge, as it ought to have done, that the manor of Godmancheſter was itſelf holden 
in ancient demeſne ; and the Court were of opinion, that the affidavit was not ſuf- 
ficient, and that the defendant had not entitled himſelf to plead ſuch a plea. Doe v. 
Roe, 2 Burr. 1046. 


17. A rule was made abſolute for diſcharging the defendant on common | bail, for 
a defect in the plaintiff's affidavit to hold him to bail, which was not poſitive, as 
the act 12 Geo. I. c. 29. /. 2. requires it to be; but only that the defendaiit was in- 
debted to him in ſuch a ſum as appears by agreement bearing date ſuch a day. Lord 
Mansfield (aid, that if this was a ſettled point it muſt be adhered to, but he owned 
he was not ſatisfied with the reaſon of it; for if the party had ſworn poſitively that 
the defendant was indebted lo him in ſuch a ſum, his adding the words of reference 
would not excuſe him from perjury, if the fact ſhould be untrue. But Mr. Juſtice 
Denniſon obſerved, that vaſt numbers of ſuch affidavits had been held inſufficient, 
and the defendants had always been diſcharged on common bail, when the affidavits 
were only couched in terms of reference. The act of Parliament requires poſitive 
oath of the debt, whereas ſuch affidavits cannot be ſaid to be poſitive oaths of it, being 
only expreſſed in words of reference to ſomewhat elſe, and not in terms of abſolute 
aſſertion. Jennings v. Martin, 3 Burr. 1447. ; 


18, Alike rule was made abſolute, and for the ſame reaſon, the- words of refer- 


ence in the affidavit being as appears by a biil of exchange, &c. Bright v. Penride, 
3 Burr, 1687. 


L 2 19. In 
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19. In an action brought by the aſſignees of a bankrupt to recover a debt, 
they ſwore to the debt in theſe words, © as appears to theſe deponents by the 
e laſt examination of the bankrupts, and as theſe deponents verily believe.“ And they 


alſo ſwore, that they themſelves had not received the debt, or any part of it, and 
that they believed it to be ſtill due. An objection was taken to the ſufficiency of 


this affidavit, and a motion made to diſcharge the defendant on common bail; but 


the Court after taking time to conſider, were clearly of opinion, that this affidavit 
was ſufficiently poſitive to ſupport a demand of ſpecial bail, for the Court ought ne- 
ver to lay down a rule to be conſtrued ſo rigidly, as to put unreaſonable difficulties 
upon the ſuitors, and render them liable to inconveniences worſe than thoſe which 
the rule was intended to prevent. Barclay v. Hunt, 4 Burr. 1992. 


20. Where there is a doubt upon the judge's report, as to what paſſed at the 
time of bringing in the verdict, the affidavits of jurors or bye-ſtanders, may be re- 


_ ceived upon a motion for a new trial, or to rectify a miſtake in the minutes. Bud 


the affidavit of a juror, as to what he then thought or intended, never can be read. 
Rex v. Woodfall, 6 Burr. 2661. 2667. 


21. A third perſon made an affidavit in order to hold a man to ſpecial bail, in 


theſe words, © that he was indebted to the plaintiff in 8004. as appeared by an ac- 


© count ſtated, and under the defendant's own hand.” Upon a motion that the de- 
fendant might be diſcharged on common bail, it was ordered; the Court holding 
this affidavit to be inſufficient. Becauſe for any thing that the perſon making it 
knew, the plaintiff might have been paid the debt, and the account might have. 
been diſcharged. Anonymous, 1 Wilſon 121. 


22. The plaintiff being a merchant at Amſterdam, and the defendant reſiding in 
Londen, and indebted to him in a large ſum of money, the plaintiff made oath of 
his debt before a burgomaſter in Holland, who certified an account thereof to the 
plaintiff's agent here; whereupon he made an affidavit that he believed the ſaid oath, 
and account current were true, and then ſued out a writ, and held the defendant to 
ſpecial bail. But upon a motion that common bail might be accepted, the Court. 
ordered it; being of opinion, that affidavits which go only to belief are inſufficient. 
Van Merſell v. Julian, 1 Wilſon 231.. 

23. Thelike was done in another caſe, where a third perſon made an affidavit that the 
deſendant was indebted to the plaintiff in a certain ſum of money, by virtue of a bill. 
of exchange, indorſed by the payee to the plaintiff as eppears by the ſaid bill and in- 
ſtrument. Rollin v. Mills, 1 Wilſen-271. 

24. The plaintiff made an affidavit, that the defendants were indebted to him in 
1037. for goods of the plaintiff, which the defendants had converted to their own 
uſe; upon this affidavit the defendants were arreſted, and afterwards moved the 
Court to be diſcharged on common bail, upon an affidavit that they were cuſtom- 
houſe officers, and ſcized the goods as prohibited and uncuſtomed goods; that they 
were (till in the king's warchouſe, and that a-proſecution was carrying on in the 


court of exchequer, in order that the goods might either be condemned, or that a 


writ of delivery might iſſue, in caſe they had been unlawfully ſeiſed. After hearing 
counſel on both ſides, Lord Chief Juſtice Lee ſaid, that the plaintiff having ſworn. 


poli- . 
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poſitively that the defendants are indebted, in order to hold them to bail, it is the 
known courſe of the Court, that we cannot receive any affidavit to explain or con- 
tradict the plaintiff's oath; even an affidavit of the plaintiff's confeſſion that a de- 
fendant owes him nothing, cannot be received; and the Court have determined, 
that a plaintiff may hold a defendant to bail in trover, becauſe it is as certain as 
goods ſold; and in this caſe, though the affidavit ſwears that the defendants are in- 
debted, it is well enough; becauſe the value of the goods is thereby aſcertained, 
and though it may be inconvenient to theſe officers, yet there would be ten times 
more inconvenience, if we were to try whether the plaintiff ſwears true, therefore 
the defendants took nothing by their motion. Emerſon v. Hawkins, 1 Wilſon 335. 


25. A motion was made for an attachment for the-non-payment of coſts, accord- 
ing to a rule upon the plaintiff for that purpoſe, and the prothonuta: y's allocatur; 
upon an affidavit that on or about the gth day of February, the deponent ſerved the 
rule with the allocatur, and demanded the coſts of the plaintiff, which he refuſed to 

y. The Court held this affidavit to be inſufficient; becauſe the words on or about 
leave the day of the ſervice and demand uncertain, and for any thing that appears to 
the contrary, it might be upon a Sunday, which is dies nen juridicus; the Court 
therefore gave leave to amend the affidavit, for there is no rule to ſhew cauſe in 
this caſe ; but an attachment goes at once, if the affidavit be ſufficient. W/adban. 
v. Brett, 2 Wilſon 227. 


26. The defendant's bail and ſeveral other perſons made an affidavit, that the 
bail entered into the recognizance at the inſtance and requeſt of the defendant's at- 
torney, and upon his promiſe to ſave them harmleſs; notwithſtanding which pro- 
miſe, their goods had been taken in execution on a judgment upon the bail bond, 
for 170/. and upwards. The bail therefore moved the cout, that the defendant's 
attorney might be obliged to make them ſatisfaction for the value of their goods, 
But the Court ſaid, this is only a breach of a parol promiſe, and as there is nothing, 
criminal, we cannot interfere in a ſummary way, but you muſt bring your action. 
It was then moved, that the bail might have the affidavit returned to them, but 
the Court ſaid it has heen read, and is now filed, and become a record of the Court, 
and therefore cannot be taken off the file. Beal v. Langftaf}, 2 WWilfen 371. 


27. The plaintiff granted a leaſe of lands in Jreland to one S. for a term of years, 
and the defendant gave a bond to the plaintiff in the penalty of 5c00/7. conditioned 
that S. ſhould pay the rent at the days and times mentioned in the leaſe. The plaintiff. 
afterwards brought an action againſt the defendants, and made an affidavit that 23001, 
was due and owing to him for arrears of rent under the leaſe; the Court held this. 
affidavit ſufficient to hold the defendant to bail. Long v. Linch, 3 I, igen 154. 

28. An objection was taken to the reading of an affidavit, becauſe the perſon. 
who made it ſtood convicted of perjury, and the conviction was produced; but the 
Court held, that a conviction upon a charge of perjury is not ſutticient, unleſs fol. 


lowed by a judgment, becauſc upon a motion in arreſt of judgment, it may be 
quaſhed. Lee v. Ganſell, Cou per 13. 
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29. On a motion that the defendants might be diſcharged on filing common bail, 
it appeared that they had been held to bail in an action of trover, upon an affidavit 
in which the plaintiff ſwore, © That the defendants had poſſeſſed themſelves of divers 
ce goods belonging to him, and had refuſed to deliver them up, and that they or ſome 
« ;f them had converted and diſpoſed of them to their own uſe.” It was inſiſted, that 
the words they or ſome of them were not ſufficiently preciſe to hold the defendants to 
bail, and if not, that the other words alone were clearly not ſufficient ; poſſeſſion and 
refuſal being only evidence of a converſion, But the Court held, that the affidavit 
was ſufficient; for as the plaintiff ſwore poſitively that all the defendants had poſſeſſed 
themſelves of the goods, and that they had all refuſed to deliver them up, this was 
of itſelf a converſion; they could not have refuſed to deliver up the goods, unleſs 
they had been demanded, and if all the defendants did not refuſe to deliver them up, 


the plaintiff was perjured; the ſubſequent words, that they or ſome of them had con- 


verted, were ſurpluſage. Charles v. Jaques. Cowper 529. 


30. On a motion to ſet aſide the proceedings in a cauſe for irregularity, it appeared 
that the defendant and two other perſons had been held to bail in ſeparate actions, 
upon one affidavit. The Court, after taking time to conſider, ſaid that the judges 
of the court of Common Pleas, and the barons of the Exchequer had been conſulted, 
and they all agreed that they never knew of its being the practice in their courts, that 
more than one defendant ſhould be inſerted in the ſame affidavit; and that if ſuch a 
practice had prevailed, it was without their ſanction or knowledge; they all diſap- 
proved of it, and conſidered it as contrary to the meaning of the act of parliament, 
and a fraud upon the ſtamp duties; therefore the proceedings were ſet aſide. Gilly 


v. Leckyer. Douglas 207. 


31. An affidavit to hold a perſon to bail ran in theſe words, that the defendant was 
indebted to the plaintiffs in 200 J. upon promiſes, This the Court held to be too ge- 
neral, and that the nature of the demand was not ſtated with ſufficient certainty. Cope 
v. Cooke. Douglas 450. 


32. A motion was made to ſet aſide a verdict, upon the affidavit of two of the 
Jurors, who ſwore that the jury being divided in their opinion, toſſed up, and that 
che plaintiff*s friends won; but the Court ſaid, that they could not receive ſuch an 
affidavit from any of the jurymen themſelves, in all of whom ſuch conduct is a very 
high miſdemeanor ; bur that in every ſuch caſe, the Court muſt derive their know- 
ledge from ſome other ſource, ſuch as from ſome perſon having ſeen the tranſ- 
action through a window, Fc. and therefore the motion was refuſed. Bovie v. De- 
lavall. 1 Term Rep. B. R. II. 


33. The executor of W. S. brought an action againſt the defendant, to recover a 
debt due to his teſtator, and in order to hold him to bail, the plaintiff made an affi- 
davit in the following words; ** That the defendant is juſtly and truly indebted unto 


ce this deponent as the ſole executor of W. S. his late father, deceaſed, in 1coo/. and 


« upwards, for money had and received by the defendant as receiver of the rents 
ce and profits of the ſaid . S. deceaſed, as appears to this deponent to be the true 
te ballance upon the ſaid defendant's ſtewardſhip account, by him delivered to this 
„ deponent, as executor of the ſaid W. S. and from the ſeveral articles of diſburſe- 
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cement therein contained, having been carefully examined with the vouchers.” To 
this affidavit it was objected, that the plaintiff had not added, that he believed the 
account to be true; and the Court were of opinion, that the affidavit was for that 
reaſon inſufficient, The general rule is, that there muſt be a poſitive affidavit; the 
caſes of aſſignees, executors, &c. are by way of exception to that rule, and a party 
claiming under that exception, mult ſhew a caſe where it has been allowed; in theſe 
caſes if he ſwears that he believes it to be true, that is as much as he can do; be- 
cauſe the tranſaction in general does not lie within his own knowledge, but there is 
no caſe where the affidavit has been allowed to be ſufficient to hold the defendant to 
ſpecial bail, without adding the belief of the party who makes it, Sheldon v. Baker, 
1 Term Rep. B. R. 83. 

34. The defendant, who was keeper of a priſon, having been convicted of letting 
a priſoner eſcape, was brought up to receive judgment ; when the counſel for the 
proſecution offered to read an affidavit in aggravation, which was made by a perſon 
who had been examined as a witneſs upon the trial; but an objection was made to 
the reading of this affidavit, becauſe it would be a very dangerous practice if ſuch 
affidavits were permitted to be read, made by witneſſes who had been examined at 
the trial, and who then had an opportunity of diſcloſing whatever they knew, But 
the Court were of opinion, that the affidavit was admiſſible; and therefore per- 
mitted it to be read, but gave the defendant leave to anſwer it. Rex v. Sharpneſs, 
Douglas 228, 


35. The defendant was arreſted for inſuring lottery tickets, upon an affidavit 
which only ſtated, that he had forfeited ſuch a ſum by inſuring, &c. without ſtating 
that the defendant was indebted to the plaintiff, or that the debt was ſtill due. But 
the Court were of opinion, that the affidavit was ſufficient; for the plaintiff 
could not take upon him to ſwear that it was a debt due to him, becauſe any other 
. informer might have previouſly commenced an action againſt the defendant, and as 
no perſon is entitled to the penalty till the proceſs is actually ſued out, it was not a 
debt due to the plaintiff at the time of making the affidavit; beſides, the clauſe in 


the act of parliament 27 Geo. 3. c. 1. is very general, it only directs that the plaintiff 


ſhall ſwear to the amount of the penalty ſued for, without making mention of the 
debt, and here the plaintiff ſwore to the forfeiture, which is the cauſe of action. 
Davis v. Mazzingi. Douglas 70g. 


36. The defendant was arreſted on the following affidavit, that the plaintilf' s ſiſter 
A. A. gave and bequeathed to the plaintiff 1001. and directed that the ſame, with 
the other legacies, ſhould be paid immediately after her death, and made the plain- 
tiff's daughter reſiduary legatee; that the plaintiff's daughter after proving the will, 


married the defendant, and in September 1785, the plaintifF received a letter from the 


defendant, containing, as the defendant mentioned in the letter, a copy of the teſta- 
trix's will, in which copy, which was written by the defendant, it was ſtated, that 


the legacies. were to be paid at the expiration of 12 months after the death of the 


teſtatrix, and not immediately after that event, as the truth really was; that in the 


ſame letter, after ſtating ſecurities belonging to the teſtatrix, to the amount of 2801. 


in his cuſtody, the defendant promiſed to pay the plaintiff his legacy of 100 J. in May 
following; 
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following ; that the plaintiff not receiving the ſaid ſum, cauſed ſeveral applications 
to be made to the defendant for payment thereof without effect; 7herefore the defend- 
ant is juſtly indebted to the plaintiff in the ſum of 1001. for the reaſons herein before men- 
tioned. On an objection taken to the ſufficiency of this affidavit, the Court ſaid, that 
an affidavit to hold to bail muſt be poſitive, and nothing ought to be left to be col- 
lected by inference ; but there is a difference between the practice of this court, and 
that of the Common Pleas; here the affidavit muſt be poſitive as to the debt, but 
there the defendant is ſuffered to file a croſs affidavit, and the plaintiff may after- 
wards file an additional one in order to ſupply the defects of the firſt. Therefore as 
no croſs affidavit is permitted to be filed in this Court, in anſwer to the plaintiff, it 
is abſolutely neceſſary that the affidavit on which the defendant is held to bail, ſhould 


be poſitive. Now in the preſent caſe, the plaintiff does not ſwear that the debt 
is ſtill due, it may be true that he made ſeveral applications without effect, and yet it 


may have been paid afterwards; this Court are ſo ſtrict in conſtruing affidavits to 
hold to bail, that in one inſtance they held an affidavit that the defendant was indebted 
to the plaintiff in 50001. for money had and received, and for which he had not accounted, 
to be inſufficient, which was a much ſtronger caſe than the preſent. Therefore the 
defendant was diſcharged on filing common bail. Mackenzie v. Mackenzie. 1 Term 
Rep. B. R. 716. 

37. The defendant was held to bail on an affidavit which ſtated, that he was in- 


debted to the plaintiff in ſo much for work and buſineſs done by the plaintiff as an 


attorney, as appears by the Maſter's allocatur. But the Court were of opinion, that 
this affidavit was not ſufficient; becauſe the plaintiff had not ſworn that the debt was 
ſtill due. Powell v. Portherch, 2 Term Rep. B. R. 55. 


38. A motion was made to ſtay proceedings in an action, which was brought on | 
the 25th Edward III. ft. 4. c. 3. becauſe the plaintiff had not filed any affidavit that 
the offence was committed within the county where, or within a year before the 
action was brought, according to the 21 James I. c. 4. The Court ſaid, an act of 


parliament cannot be repealed by non-uſer, notwithſtanding any practice that may 


have obtained to the contrary; as long as this ſtatute of James I. remains unrepealed, 


as we mult fee it carried into execution. And as the plaintiff has not complied with 


the directions of the ſtatute, the proceedings muſt be ſtayed. Vite v. Boot. 2 Term 
Rep. B. R. 274. Sed vide Leigh v. Kent, poſt, p. 


39. The Court was moved, that the peſtea might be amended, by inſerting the 
ſum of 61/7. inſtead of 3o/. agreeable to the real finding of the jury. It was an action 
of treſpaſs againſt the ſheriff of Durham, for having unjuſtly ſold a coal keel, or 
lighter; it was proved at the trial, that the ſheriff had actually ſold it for 314. but 
ſeveral of the witneſſes on the part of the plaintiff, proved it to have been worth 607. 
the jury gave their verdict for 30/. damages. And now the plaintiff produced an 
affidavit made by all the jury-men, ſaying, that they meant to give the 30 l. as dama- 
ges, for the ſeizing and detaining the veſſel, over and above the 311. for which it ap- 
peared that the veſſe# had been actually fold; and that they conceived the prothono- 
tary would of courſe add the 30. to the 317. and thereby make the whole 617. which 
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the jury intended to give. But the Court refuſed the application, ſaying that it 
would in: roduce a very dangerous practice, if they were to admit ſuch an affidavit as 
this; they laid no ſtreſs upon its being made by all the jury, for if It could be made 
by all, upon the ſame principle it might as well be made by ſome ; if any doubt had 
ariſen as to the meaning of the jury, or if they had found a ſum inadequate to the 
value proved, the proper time for requiring an explanation was at the trial, but i 
was too late now; ſuch a practice would be productive of infinite miſchief, and it 
was better that the preſent plaintiff ſhould ſuffer an inconvenience, than that ſuch a 
rule ſhould be introduced. Fackſon v. Williamſon. 2 Term Rep. B. R. 28 1. 


40. The defendants had been held to bail, on an affidavit made by one M. ſtating, 
that the defendants after the making of an act of parliament in the 27th year of the 
reign of his preſent majeſty, entitled © An Act for licenſing Lottery Office Keepers, 
« and regulating the Sale of Lottery Tickets,” and during the drawing of a lottery 
ſo eſtabliſhed, viz. on the 14th March 1788, and on divers other days, did take and 
receive of the deponent divers ſums of money, and in conſideration thereof, did 
promiſe and agree to pay the deponent divers ſums of money on certain events and 
contingencies, relating and applicable to the drawing of certain tickets, or numbers 
in the laid lottery; and that the defendants had thereby incurred divers pecuniary pe- 
nalties to the amount of 50. Two objections were taken to this affidavit, iſt. 
Becauſe the act of parliament was miſ-recited, the offences imputed to the defendants 
being againſt an act of the 22d of the preſent king, and not the 27th. 2d. Becauſe 
the affidavit did not ſpecify the particular offence. The Court were clearly of opi- 
nion, that the 1ſt 6bjeion was fatal; the party was not bound to ſet forth the year 
in which the act paſſed, but having undertaken to do fo, and miſ-recited it, it could 
not be rejected as ſurpluſage; beſides he referred to another act of parliament which 
had no relation to the matter, But they held that the 2d objection was ill founded, 


for the party had ſtated the nature of the offence, which was all that was neceſſary. 
Watſon v. Shaw. 2 Term Rep. B. R. 654. 


41. On a motion for an attachment againſt the defendant for not obeying a rule of 
the court, an objection was taken to the affidavit, becauſe it did not ſtate that the 
defendant had been ſerved with a copy of the rule perſonally, and that the original 
rule was at the ſame time ſhewn to him. And the Court being of opinion, that this 
was abſolutely neceſſary, were about to diſcharge the rule; but it being ſuggeſted, 
that the defendant had been ſerved with the rule in the regular manner, the Court 


gave the proſecutor an opportunity of making an additional affidavit as to that fact. 
Rex v. Smitbies. 3 Term Rep. B. R. 351. 


42. An action was brought againſt the defendant, on the ſtatute 21 Henry VIII. 
c. 13. ſect 26. for non-reſidence, in which the plaintiff recovered nine penalties. On 
a motion to ſtay the proceedings, one of the objections taken was, that no affidavit was 
filed, that the offence was committed in the county where, or within a year before 
the action was brought, according to the 21 James I. c. 4. And the caſe of White v. 
Boot, ante, p.80, was cited, where the proceedings were ſtayed on a fimilar ob- 


Hons: Nag Kenyon ſaid, with reſpe& to the objection ariſing from the want of 
OL, I. the 
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the affidavit, I think no ſuch affidavit is neceſſary. It has never been uſual to take 
that ſtep, and though, where the words of an act of parliament are plain, it cannot 
be repealed by non-uſer, yet where there has been a ſeries of practice, without any ex- 


ception, it goes a great way to explain them where there is any ambiguity. I can- 


not forbear thinking, that the ſtatute 21 James I. c. 4. is merely directory to the 
officer, and that the objection, if it can prevail, ought to have been made in ſome 
of the previous ſtages of the cauſe. But this has proceeded to verdict; and thus at all 
events we get rid of the caſe of White v. Boot, But I have looked into the old caſes 
on this ſubject, and the reſult of my reſearches 1 is, that the ſtatute 21 James does not 
controul any of theſe ſtatutes on which penal aftions are to be brought in the ſuperior 
Courts. The other judges agreed, and therefore the rule for ſtaying the proceedings 


was diſcharged. Leigh v. Kent. 3 Term Rep. B. R. 362. S. P. Balls v. Atwood, 
1 Term Rep. C. B. 546. 


43. A writ of Habeas Corpus had been directed to the defendant, to produce a cer- 
tain perſon who was charged to be in his cuſtody; for making a falſe return to 
which writ, the Court granted a rule to ſhew cauſe, why an attachment ſhould not 
iſſue againſt him. But it appearing, that the affidavits on which the attachment was 
moved for, were ſworn before the attorney for the proſecution, the Court thought 
they were not at liberty to receive information from any ſource ſo connected with 
the caufe eſpouſed by that party. They had already ruled the ſame point in the caſe 
of Mr. Smithies, recorder of Colcheſter, ante, p. $1, againſt whom an attachment 
had been moved for, for non-compliance with a writ of Mandamus to grant an in- 
ſpection of the corporation books; and the Court added, that if it were poſſible to 
make any diſtinction in theſe caſes, they ſhould be more ready to admit it in the caſe 


of a Habeas Corpus, like the preſent; becauſe the Court were peculiarly called upon 
to preſerve the liberty of the ſubject by every means in their power; but the rule 
was invariable, and founded on the wiſeft and moſt obvious principles. Rex v. 


Wallace, 3 Term Rep. B. R. 403. 


44. The defendant obtained a rule to ſhew cauſe, why there ſhould not be the like 


judgment as in caſe of a nonſuit, upon an affidavit which barely ſtated, in the uſual 


form, that the plaintiff had not proceeded to trial, after having given notice of trial 


in the regular courſe ; which rule was diſcharged on ſhewing cauſe, upon an affidavit. 


diſcloſing an agreement between the parties, made after the notice of trial, to diſ- 
continue the action on the defendant's paying the plaintiff 12 guineas. And now the. 


Court was moved to diſcharge the latter rule, upon an affidavit of three perſons, 


denying the agreement in toto, and diſproving every fact contained in the plaintiff's 


affidavit. But Lord Kenyon ſaid, if the plaintiff's affidavit was untrue, . he might be 
indicted for the perjury ; but that was not a ſufficient ground to induce the Court to 
open the matter again, as the only object of it was the coſts. And he thought, that 


if it was ſuggeſted at the time, that ſuch an anſwer as was made in the preſent in- 


ſtance to the rule for judgment as in caſe of a nonſuit was falſe in fact, the Court 


would ſuſpend their judgment in it, till the matter was examined; therefore the Court 


refuſed the rule. Davies v. Cottell. 3 Term Rep. B. R. 405, 


45. A rule 


Affidavit, 


3 45. A rule having been obtained for changing the venue from Lendon to Caer mar- 
| thenſhire, the Court were moved to diſcharge that rule; becauſe the affidavit on which 
it was obtained, only ſtated that the cauſe of action aroſe in Caermarthenſbire, and not 
elſewhere out of the county of Caermarihen; whereas it ſhould have been and not in 
London or elſewhere, out of the county, &c. But the Court, after conſulting with | 
the Maſter, ſaid there was an eſtabliſhed form which muſt be adhered to in theſe 
caſes, and for not complying with it in the preſent inſtance, they diſcharged the for- 
mer rule for changing the venue. Allen v. Griffiths. 3 Term Rep. B. KR. 495. 


46. An affidavit to hold a perſon to bail ran in theſe words, © This deponent 
« ſaith, that J. Jackſon is juſtly indebted unto this deponent in the ſum of 20/. and 
« upwards, according to the bill of this deponent delivered to the ſaid J. Jackſon, which 
« js for work and labour, journies, and attendances, done, performed, and beſtowed 
e by this deponent for the ſaid J. Jackſon, and for money paid, laid out, and ex- 
te pended by this deponent for and on account of the ſaid J. Jackſon, in and about 
« his buſineſs, and affairs, and at the ſpecial inſtance and requeſt of him the ſaid 
« J. Jackſon, and for divers fees due, and of right payable therefore, from the ſaid 
J. Jackſon to this deponent.” This affidavit was objected to as inſufficient, and 
the Court being of opinion that the debt was not poſitively ſworn to, they diſ- 
charged the defendant out of cuſtody on filing common bail. Williams v. Zackſon, 
3 Term Rep. B. R. 575. 


47. A ſubmiſſion to an award having been made a rule of court, there being no 
action, a rule was granted to ſhew cauſe, why an attachment ſhould not iſſue againſt 
the defendant for diſobeying the award, The affidavits on which cauſe was to be 
ſhewn were objected to, becauſe they were not entitled in any cauſe; and it was 
ruled by the Court, that they could not be read, for if they were falſe, the parties 
could not be indifted for perjury. The defendant then objected on his part to the 
reading of the affidavits on which the rule was founded, for the ſame reaſon, becauſe 
they were not entitled in any cauſe; but the Court were of opinion, that there was 
no proceeding in the court till the rule for the attachment was granted, and conſe. 
quently that the affidavits on which that rule was obtained need not be entitled in any 
cauſe. Bevan v. Bevan, 3 Term Rep. B. R. 601. | 


48. To an affidavit ſwearing that the defendant was indebted to the plaintiff in the 
ſum of 5001. and upwards, an objection was taken that it did not from thence appear 
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bow the debt aroſe; and upon a motion grounded on this objection, to diſcharge the 
defendant out of cuſtody, and to deliver up the bail bond on entering a common 
appearance, the Court made the rule abſolute. Cook v. Debree. 1 Term Rep. 

| C. B. 10. ts | 
| 8 49. An affidavit to hold to bail ſtated, that the defendant was indebted to the 


plaintiff in 23. and upwards in trover. On an objection taken to this affidavit, that 
it was not ſufficiently poſitive according to the ſtatute, the Court was of that opinion, 
and held that a word fo technical as trover, ought not to be uſed in an affidavit to 


hold to bail, and therefore diſcharged the defendant on entering a common appear- 
ance, Hubbard v. Pacheco, 1 Term Rep. C. B, 218. 


M 2 50. A bond 


Affidavit. 


50. A bond was given, conditioned for the payment of bills of exchange drawn in 
England on A. in the Faft Indies, in caſe ſuch bills ſhould be returned to England 
proteſted for non-payment, The affidavit to hold the obligor to bail, after ſtating, 
* That he was indebted to the deponent, the obligee, in a certain ſum,” ſtated alſo 
the condition of the bond, and, © That the ſaid bills were not paid /o his knowledge or 
e Belief in India, or elſewhere, but that they were proteſted fer non-acceptance in India, 
« and were ſtil) unpaid.” On an objection taken to this affidavit for inſufficiency, the, 
Court felt no difficulty in declaring their opinion, that the affidavit was ſufficiently 
poſitive ſo far as it ſtated the knowledge or belief of the deponent, that the bills were 
unpaid ; there being authorities enough to prove that a more poſitive ſtatement was 
not required, where from the nature of the queſtion, the party could only have a 
ground of belief, and could not make a direct aſſertion. But here the condition of 


the bond being ſer out, it appeared that the affidavit had introduced a new term, 


namely, that the bills were returned proteſted for noxn-acceptance, which was mate- 
rial, and rendered the affidavit bad ; and therefore the bail bond was ordered to be 
given up to be cancelled, on the defendant's entering a common appearance. 


Hobſon v. Campbell. 1 Term Rep. C. B. 245. 


51. Three aſſignees of a bankrupt brought an action againſt the defendant to re- 
cover a debt, and only one of them made an affidavit that the defendant was in- 
debted to the plaintiffs for goods ſold, as appeared by the bankrupt's books, and as. 
the deponent believed. On an objection being made to this affidavit for inſufficiency, 
the Court were clearly of opinion, that it was ſufficient. And they obſerved, that 


the conſequence of not allowing it to be good, would be to prevent the aſſignee who 


made it, from arreſting the defendant at all, unleſs the other aſſignees would. aſſiſt. 
him. Swayne v. Crammond, 4 Term Rep. B. R. 176. 


52. A rule was obtained to ſhew cauſe, why the defendant ſhould not be diſ- 
charged out of cuſtody, for a defect in the affidavit on which he was held to bail. 


The action was brought upon the Lottery Act, 22 Geo. III. c. 47. to recover pe- 


nalties for inſuring ſeveral tickets to different perſons; and the affidavit alledged, 
that the deſendant had promiſed and agreed to pay thoſe ſeveral perſons divers ſums 
of money, on certain events and contingencies relating to the drawing certain tickets 
or numbers, &c. without adding, that the defendant had taken and received any money 
in conſideration of ſuch promiſes ; which it was ſaid was fatal. Another objection was 


_ alſo taken to the affidavit, becauſe it included ſeparate offences, by inſuring. 


with ſeveral perſons. But after hearing counſel on both ſides, the Court thought 
that there was no foundation for either of the objections. That the firſt was anſwered: 
by the poſitive words of the ſtatute, and as to the other, that ſeveral penalties for 
offences of a ſimilar nature, may be recovered in one action; as in the caſe of bri- 
bery, where the defendant is frequently charged in the ſame declaration with bribing 
different perſons. And therefore the rule was diſcharged. Halland v. Bothmar. . 
4 Term Rep. B. R. 228. 


53. In Eaſter Term 1791, the court ft King's Bench made the following order, 
viz. © It is ORDERED, that from and after the laſt day of Trinity Term next, where 
2. «© any 


Affidavit, 


« any affidavit is taken by any commiſſioner of this court, made by any perſon, 
« who from his or her ſignature appears to be illiterate, the commiſſioner taking 
« ſuch affidavit, ſhall certify or ſtate in the jurar, that the affidavit was read in his 
« preſence to the party making the ſame, and that ſuch party ſeemed perfectly to 
« underſtand the ſame, and alſo that the ſaid party wrote his or her ſignature in the 
« preſence of the commiſſioner taking the ſaid affidavit.” 4 Term Rep. B. R. 484. 


54. A criminal information having been granted againſt the defendant, he, before 
the trial at 7 prius, diſtributed certain hand bills in the aſſize town, vindicating his 
own conduct, and reflecting on that of the proſecutor. This matter being diſcloſed 
to the judge at ni prius by an affidavit, was held by him to be a ſufficient ground for 
putting off the trial. And that affidavit being returned to the court of King's Bench, 
they granted another information upon it againſt the defendant, conſidering the affi- 


davit taken at niſi prius, as taken under the authority of the court. Rex v. Joliffe. 
4 Term Rep. B. R. 285. 
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Agreements, Articles, &c. 


T. Concerning Agreements in general. 


I. Concerning Agreements, &c. which ought to be performed ſpecifically, 
et & contra. 


III. Concerning Parol Agreements, within the Statute "of Frauds and 
Perjuries. | 
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I. Concerning Agreements in general. 


1. IT is the buſineſs of a court of equity to carry all fair agreements into execu- 
tion, and in ſo doing, the Court muſt govorn itſelf by moral certainty; for it 
is impoſſible, in the nature of things, that there ſhould be a mathematical certainty 
of a good title. There are often ſuggeſtions of old intails, and frequently doubts as 
to what iſſue perſons have left; but theſe were never allowed to be objections of ſuch 
force, as to overturn the title to an eſtate. Lyddal v. Weſton.. 2 Alk. 19. 
2. J. W. who was the eldeſt brother of his family, being near his end, applied to 
T. W. his brother, and to his ſiſter who had ſolicited him to do ſomething for them, 
and ſaid, If you will ſurrender your copyhold eſtate, as you have no children of 
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your marriage, for the benefit of your brother R. . I will ſecure an annuity of 


* $5. per ann. for your life, and an annuity of 21. 105, for your ſiſter.” T. V. 
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agreed to theſe terms, and promiſed to ſurrender his copyhold eſtate accordingly, 
whereupon J. V. ſurrendered his copyhold eſtate to R. W. charged with the two an- 
nuities; but R. V. refuſed to pay them, unleſs T. V. would ſurrender his own co- 
pyhold eſtate purſuant to his promiſe made to F. V. This occaſioned a ſuit between 
them, and there having been no agreement in writing touching this tranſaction, the 
queſtion was, whether parol evidence might be admitted to eſtabliſh the fact? The Lord 
Chancellor ſaid, there are a great many inſtances in this court, where parol evidence 
will be admitted to be read, to rebut an equity ſet up by the plaintiff, in the caſe of te- 
ſulting truſts; and then it will come to this, if a plaintiff has failed at law, as the 
preſent had done, and comes into this court for equity, whether the defendant ſhall 
not be admitted to read parol evidence to rebut the equity ſet up by the plaintiff's 
bill. And I am very clearly of opinion, that ſuch evidence ought to be admitted 
here, and that it will be great injuſtice to the defendant if it was not. It is not 
rightly ſtated, when it is ſaid, that the evidence to be read here is in ſupport of an 
agreement, but may more properly be ſaid to be a defence arifing from the fraud 
and impoſition of the plaintiff; and has nothing in the world to do with the ſtatute 
of frauds and perjuries. Here is a ſurrender in purſuance of an agreement, with an 
annuity charged upon the defendant, the ſurrenderee, for the plaintiff's benefit; and 
he refuſing to perform his part, is not this ſuch a caſe as the Court will relieve ? 
Suppoſe a perſon who advances money, ſhould, after the abſolute conveyance 1s ex- 
ecuted, refuſe to execute the defeazance, would not this Court relieve againſt ſuch 
fraud? The agreement as ſtated in the defendant's anſwer, is proved by three wit- 
neſſes in the fulleſt manner, and tho' they are relations to the defendant, yet that is 
no objection to their competency. 4/. per ann. is the value of the copyhold eſtate, 
which the plaintiff according to his agreement with J. V. was to ſurrender the inhe- 
ritance of, ſubject to his own and his wife's liſe. Therefore the queſtion is, whether 
the plaintiff is intitled to have the aid of a court of equity, to recover the annuity 
which he has failed in at law? And 1 am of opinion, that the plainriff is not intitled 
to have the aid of a court of cquity, and that it would be contrary to the rules of 
Juſtice; for it appears to me plain, that F. V. intended to grant theſe annuities only 
conditionally, It was held to be a defective charge at law, and therefore the plain- 
tiff comes into this court, ſuggeſting it to be an equitable charge ; the defendant in- 
ſiſts, that the plaintiff ought not to have the aid of a court of equity to ſupply this 
defect, unleſs he will do equity, in performing his part of the agreement; by which 
he drew in J. V. to ſurrender his copyhold eſtate charged with the annuities. The 
material part of the defendant's evidence is, that in three days after J. W.'s ſurren- 
der, the plaintiff declared, I have J. W. faſt, but he ſhall not have me faſt;” and 
the credit of the witneſſes is not impeached by any evidence on the part of the plain 
tiff, The ſteward of the court examined for the plaintiff, and concerned in the 
tranſaction, ſwearing that at or before the time of the ſurrender he never heard of the 
agreement inſiſted on by the defendant, is a manifeſt evaſion, and a negative preg- 
nant that he heard of it after the ſurrender. For theſe reaſons the plaintiff is not in- 
titled to relief in this court, for ſupplying the defect of a legal conveyance; but it is 
rebutted by the equity ſet up by the defendant. I am not at all clear, whether if the 


defendant 
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defendant had brought his croſs bill to have this agreement eſtabliſhed, the Court 
would not have done it; by conſidering this in the light of thoſe caſes, where one 
part of the agreement being performed by one fide, it is but common Juſtice that 
it ſhould be carried into execution on the other, And the defendant would have had 
the benefit of it as an agreement, For the allowing any other conſtruction to be put 
upon the ſtatute of Frauds and Perjuries, would be to make it a guard and pro- 
tection to fraud, inſtead of a ſecurity againſt it, contrary to its manifeſt deſign and 
intention. Walker v. Walker, 2 Atk. g8. 


3. A queſtion aroſe upon the ſpecial matter of a Maſter's report, whether parol 2d Aug. 
evidence ſhould be admitted to explain a written agreement. Lord Hardwicke ſaid, ſen, 1b. . 
where a marriage agreement is compleat, and reduced into deeds and writings, to p. 432. 
ſuperadd any thing afterwards, is a very unfavourable caſe. By the ſettlement in 
queſtion, the portion of the wife appears to be 53007. and at the ſame time ſhe 
gave a bond to the huſband's father for ſecuring 700/. but at the bottom of the bond 
the huſband in his own hand, has written, I own this to be my debt. Parol evidence 
has been read to explain this matter; but I am of opinion, that ſuch evidence muſt 
be laid out of the caſe, and no advantage taken of it by either ſide, As I am 
obliged to confine myſelf. to the deeds, it appears to me to be an extortion in the 
father of the huſband,. after every thing was agreed. The wife ſigns the bond, and: 
the huſband at the bottom writes, I own this. to be my debt. What is the natural 
conſtruction? Why, that the wife became ſurety for her intended huſband to pay 
the father the ſum, moſt probably for a debt which the ſon owed the father. To 

add any thing to an agreement in writing, by admitting parol evidence, which would 
affect land, 1s not only contrary to the ſtatute of Frauds and Peijuries, but to the. 
rule of the common law, before that ſtatute was made. And therefore I ſhall direct, 


that the wife's real eſtate ſhall not be charged with the payment of this bond.. 
Parteriche v. Powlet, 2 Atk. 38 3. 


4. A ſettlement was made by a father upon the marriage of his ſon, whereby the 23d Feb. 
father covenanted, that the eſtate was, and ſhould be free from any incumbrance ; . R. 
in conſideration of which, the ſon covenanted to re- convey part of the eſtate after p. _ ey £55 

the father's death, or to pay 3oo/7. to ſuch perſon as the father ſhould appoint. 
The father afterwards mortgaged the eſtate for 3007. and then appointed the 3007. 
mentioned in the ſettlement to his daughter. After the father's death, the ſon 
brought his bill to have the eſtate diſincumbered of the mortgage, and alſo to have 
a bond of the father's to the mortgagee delivered up, and diſcharged out of the 
aſſets of the father. The Court held, that the plaintiff had a plain equity to have 
the eſtate diſincumbered of the mortgage brought upon it, in fraud of the marriage 
agreement. As to the bond, where the mortgagor of an eſtate, either before or 

_ aſter the mortgage, contracts another debt with the mortgagee, for which he gives 
a bond, and dies, and the equity of redemption deſcends to the heir at law, a court 
of equity will permit the mortgagee to tack the bond to the mortgage; becauſe 
otherwiſe it would cauſe an unneceſſary circuity, and the heir at law is debtor for- 
hoth. But where the perſon claiming the equity of redemption is as a purchaſor 
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for valuable conſideration, there is no right to tack the bond to the mortgage; be- 
cauſe the eſtate is not liable to the bond debt. Though therefore the plaintiff is 
intitled to be indemnified as againſt the father, for what he is bound to pay by the 
father's bond, yet he is intitled only out of the father's aſſets. Then the queſtion 
is, How far this 300 J. charged on the eſtate disjunctively, is liable to indemnify 
the plaintiff? He is certainly intitled to be reimburſed our of this 300 J. and inte- 
reſt, if the father's eſtate is not ſufficient, The ſon's covenant was part of the con- 
ſideration moving from him, for the ſettlement made upon him by the father, in 
fraud of which the incumbrance was made; and the queſtion is, Whether any per- 
ſon claiming from the father, ſhall take back this eſtate, or 3oo/. out of it, without 
letting the ſon, who is a purchaſor, have the benefit of the ſame agreement? Which 
would be contrary to the rules of all agreements, that they muſt be performed on 
both ſides. But it is ſaid, that this differs, becauſe the intent was to provide for 
the ſiſter of the plaintiff by this 300 J. who ſtands equally in the light of a purchaſor 
for valuable conſideration with the plaintiff; and that therefore, altho' the father 
has broke the covenant, yet this ſhall not be taken from the daughter, who muſt 
be put on the ſame foot as children, from whom nothing can be taken; but reſort 
muſt be had to the aſſets of the perſon making the ſettlement. This is true, but 
here the daughter was only in a ſecondary light, it being for the father's benefit, 
who might direct it to be paid to a ſtranger; by whom it could not then be claimed 
under a voluntary appointment from the father, letting this incumbrance remain, 
It is like the caſe of a purchaſor diſcovering an incumbrance, who ſhall retain fo 
much for it as remains in his hands; and this 3001. being part of the conſideration 


of the ſettlement, is in the ſame light. If it was intended for the daughter, it would 


have been put ſo; for ſhe was in the father's power, and there is no other way of 
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making the father to have acted fairly, but by conſidering this mortgage as an ap- 
pointment of ſo much; the father's aſſets muſt therefore be firſt applied, and if not 
ſufficient to ſatisfy both the bond and the mortgage, the plaintiff is intitled to retain 
the deficiency out of the 300 J. and the reſidue of it muſt go to the appointee. 
Troughton v. Treughton, 1 Vez. 86. 

5. Certain articles were entered into between the plaintiffs and the defendant, 
dated the 1oth of May, 1732, whereby ſeveral matters were recited as introductory 
to the ſtipulations therein contained, and particularly, letters patent of the 2oth of 
June, 8 Car. I. by which the diſtrict, property, and government of Maryland, 
under certain reſtrictions, was granted to the defendant's anceſtor, his heirs and 


_ aſſigns; alſo certain charters, or letters patent of 1681, by which the province of 


——— ͤ——j— — —— — — — ——— 


Pennſylvania was granted to Mr, William Penn, and his heirs. The articles then 
ſtated a title to the plaintiffs, derived from James, duke of York, to the three lower 
counties, by two feoffments, both dated the 24th of Auguſt, 1682. The articles 
then recited, that ſeveral controverſies had ſubſiſted between the parties, concerning 
the boundaries and limits of theſe two provinces, and three lower counties, and made 
a particular proviſion for ſettling them, by drawing part of a circle about the town 
of Newcaſile, and a line to aſcertain the boundaries between Maryland, and the three 
Jower counties; and a proviſion in what manner that circle and line ſhould run and 
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be drawn, and that commiſſioners ſhould do it within a certain limited time; the 
laſt period of which, was the 25th of December, 1733. There was alſo a proviſion 
in the articles, that if there ſhould be a want of a quorum of commiſſioners, meeting 
at any time, the party by default of whoſe commiſſioners, the articles could not be 
carried into execution, ſhould forfeit the penalty of go. to the other party. 
There was alſo a proviſion for making conveyances of the ſeveral parts from one 
to the other in theſe boundaries, and for the enjoyment of the tenants and land- 
holders, A bill being brought for the ſpecific performance and execution of theſe 
articles, ſeveral objections were taken to them, on the part of the defendant. 
1ſt, That this court has not juriſdiftion, nor ought to take cognizance of the matter; 
becauſe the juriſdiction is in the king and council. ad. That if there is not an ab- 
ſolute defe& of juriſdiction in this court, yet it being a proprietary government, and 
feudal ſeignory held of the Crown, who has the ſovereign dominion, the parties have 
no power to vary or ſettle the boundaries by their own act; for ſuch an agreement 
to ſettle boundaries and to convey in conſequence, amounts to an alienation, which 
theſe lords proprietors cannot do; but ſuppoſing they may alien entirely, yet they 
cannot alien a parcel, becauſe that is diſmembring, againſt which there is a rule in 
the feudal books, concerning feuda indiviſibilia. 3. That this agreement ought not 
to be carried into execution by this court, becauſe it affects the eſtates, rights, and 
privileges of the planters, tenants and inhabitants within the diſtrict, and the tenure 
and law by which they live, without their conſent. And 4th. Suppoſing all this an- 
ſwered, yet this agreement is not proper to be eſtabliſhed, from the general nature 
and circumſtances of it. 1, Becauſe it is merely voluntary, and the Court never 


decrees ſpecifically without a conſideration. ad. Becauſe the time for performance 


is lapſed. 3d. Theſe articles are in the nature of a ſubmiſſion to arbitration, which 


cannot be ſupplied by any interpoſition of this court. 4th. That the defendant was 


impoſed upon, or ſurprized, in making this agreement. th. That if there was no 
fraud or impoſition, yet the defendant groſsly miſtook his original right, and under 
that miſtake and ignorance, the articles were founded and framed. 6th. That the 


agreement in ſome material parts is ſo uncertain, that it cannot be decreed with 


certainty according to the intent of the parties, for that no centre is fixed, without 
which it is impoſſible to make a circle; nor is it ſufficiently deſcribed, whether it 
ſhould be a circle with a radius of 12 miles, or only a periphery of 12 miles, 
7th. That there is a covenant for mutual conveyances; whereas the plaintiffs have 
no eſtates in the lower counties, ſo as to make an effectual conveyance to the de- 


tendant; and an agreement muſt be decreed entirely, or not at all, On the plain- 


tiff 's own ſhewing, the legal eſtate and property is in the Crown, ſo that at moſt 
they have but an equitable right, in which the Crown is truſtee; and then this 


Court cannot decree a conveyance. 8th. This court cannot make an effectual de- 


cree in the cauſe, nor enforce the execution of its own judgment. After this caſe 


had been fully argued on both ſides, it ſtood over for ſome time for conſideration ; 


at length Lord Hardwicke gave his judgment upon it ſo fully and elaborately, that it 
is impoſſible, without injury, to abridge it; I hope therefore to be excuſed in ſtat- 


ing the judgment at large as follows, I directed this cauſe to ſtand over for judg- 
Vor. I. N | 
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ment, not ſo much from any doubt of what was the juſtice of the caſe, as by reaſon of 
the nature of it, the great conſequence and importance, and the great labour and ability 
of the arguments on both ſides. It is for the determination of the right and boundaries 
of two great provincial governments, and three counties; of a nature worthy the ju- 
dicature of a Roman ſenate, rather than of a ſingle Judge; and my conſolation is, that 
if I ſhould err in my judgment, there is a judicature equal in dignity to a Roman 
ſenate, that will correct it. The relief prayed muſt be admitted to be the common 
and ordinary equity diſpenſed by this court; the ſpecific performance of agreements 
is one of its moſt uſeful powers, and better than damages at law, ſo far as relates 
to the thing in ſpecie. It is alſo more particularly uſeful in a caſe of this nature, 
than in moſt others; becauſe no damages in an action of covenant, could be at all 
adequate to what is intended by the parties, and to the utility to ariſe from this 
agreement namely, the ſettling and fixing theſe boundaries in peace, and prevent- 
ing the diſorder and miſchief which in remote countries, diſtant from the ſeat of 
government, are moſt likely to happen, and are moſt miſchievous when they do- 
happen. Therefore the remedy prayed by a ſpecific performance, is more neceſ- 
ſary here than in other caſes; provided it is proper in other reſpects; and the relief 
ſought muſt prevail, unleſs ſufficient objections are ſhewn by the defendant, who 
has made many and various ones for that purpoſe, The 1ſt. is as to the point of ju- 
riſdiction, which, tho? it comes late, I am not unwilling to conſider, To be ſure a 
plea to the juriſdiction muſt be offered in the firſt inſtance, or be put in primo die; 
anſwering ſubmits to the juriſdiction, and much more ſo, when there is a pro- 
ceeding to hearing on the merits; which, at common law, would be conclufive.. 
Yet a court of equity which can exerciſe a more liberal diſeretion than common law 
courts, if a plain defective jurifdiction appears at the hearing, will no more make a 
decree, than where there appears to be a plain want of equity. Ir is certain, that 
the original juriſdiction in caſes of this kind, relative to boundaries between pro- 
vinces, and the dominion, and proprietary government, is in the king and council; 
and it has been rightly compared to the caſes of the ancient Commotes and Lordſhips” 
Marches in Wales ; in which if a diſpute ariſes between private parties, it muſt be tried: 
in the Commotes or Lordſbips; but in theſe diſputes, where neither had juriſdiftion: 
over the other, it mult be tried by the king and council; and the king is.to judge, 
tho' he might be a party; this queſtion often ariſing between the Crown, and one 
lord proprietor of a province in America; ſo in the caſe of the Marches,. it muſt be 
determined in the king's courts, who is never conſidered as partial in theſe caſes; 
it being the judgment of his judges in B. R. and Chancery. So where before the 
king and council, the king is to judge, and is no more to be preſumed partial in. 
one caſe than the other. This court therefore, has no original juriſdiction. on the 
direct queſtion. of the original right to. the boundaries; nor does this bill ſtand in: 
need of ſuch a juriſdiction. It is founded on articles executed in England, under ſeal, 
and for mutual conſideration; which gives a juriſdiction to the king's courts both of. 
law and equity, whatever be the ſubject matter. An action of covenant could be 
brought in B. R. or C. B. if either ſide committed a breach; and ſo might there 
be for the 5000 J. penalty, without going to the. council, There are ſeveral caſes, 
wherein. 
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wherein collaterally, and by reaſon of the contract of ihe parties, matters out of the 
juriſdiction of the court originally, will be brought within it. Suppole an order by 
the king and council, in a cauſe wherein they had original juriſdiction, and the par- 
ties entered into an agreement under hand and ſeal, for the performance of ſuch 
order; a bill muſt be brought in this court for the ſpecific performance of that 
agreement; and perhaps it will appear, that the preſent is almoſt literally that cale, 
The reaſon is, becauſe none but a court of equity can decree ſuch performance; 
the king in council is doubtleſs the proper judge of the original right, and if the 
agreement was fairly entered into and ſigned, the king in council might look upon 


and allow it as evidence of the original right; but if that agreement is diſpuced, it 
is impoſſible for the king in council to decree a ſpecific performance of it as an 


agreement. That court cannot decree in perſonam in England, unleſs in certain cr1- 
minal matters, being reſtrained from ſo doing by the ſtatute 16 Charles I. And 
therefore the lords of the council have very properly remitted this matter to be de- 
termined in another place, upon the foot of the contract. The conſcience of the 
party was bound by this agreement, and being within the juriſdiction of this court, 
which acts in perſonam, the Court may properly decree it as an agreement, if there 
is a foundation for ſo doing. But to go one ſtep farther, as this court collaterally, 
and in conſequence of the agreement, judges concerning matters not originally within 
its juriſdiction, it would decree a performance of articles of agreement to perform a 
ſentence of the eccleſiaſtical court, juſt as a court of law would maintain an action 
for damages in breach of covenant. As to the 2d. objection, if it was ſo, it would 
be very unfortunate; for ſuits and controverſies might for that reaſon become end- 
leſs; and even the preſent diſpute has ſubſiſted for about 70 years. This objection 
indeed was inſiſted on at the bar, but not by the anſwer; the ſubordinate proprietors 
may agree how they will hold their rights, as between themſelves, and if a proper 
ſuit was inſtituted before the king in council, concerning the original right of theſe 
boundaries, the proprietors might proceed therein, without making any other par- 
ties except themſelves. In this reſpect alſo, it is properly compared to the caſe of 
Lordſbips Marchers, and to counties Palatine, When the Marches ſubſiſted, there 
might be a ſuit in B. R. concerning theſe boundaries; and the lord of each March 
in queſtion need be the only party. But if a matter of equity aroſe, either of the 


| Lordfhips' Marchers might have ſued in equity to ſettle it, becauſe this is the king's 


court of general juriſdiction as to matters of equity, and an agreement between the 
parties relative to theſe boundaries, if proper in other reſpects to be carried into 
a ſpecific performance, is a matter of equity. The Court might indeed by reaſon 
of their tenure, require the Attorney General to be made a party, to know if he had 
any thing to object on behalf of the Crown; but ſtill they might hold plea of the 
cauſe. Suppoſe both counties Palatine were in the hands of ſubjects, (as both have 
been formerly) and ſo ſubſiſted, and a queſtion had ariſen concerning the bounda- 
ries of theſe two counties Palatine, and the reſpective earls Palatine had en- 
tered into articles touching thefe boundaries; this court would have held plea 
of ſuch articles, as well as concerning the boundaries of manors, ſcignories and 
honours; for theſe are honours, tho' a franchiſe of a higher nature, To ſay 
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that ſuch a ſettlement of boundaries amounts to an alienation, is not the true 
idea of it; for if fairly made, and without colluſion, which cannot be preſumed, 
the boundaries ſo ſettled are to be conſidered as the true and ancient limits. 
But ſuppoſe it ſavours in ſome degree of an alienation, why ought it not ſo to be? 
There is no occaſion to determine that, nor will I ; but it is a new notion, that the 
lords proprietors of theſe provinces may not alien to natural born ſubjects. This is no 
opinion; but the grants themſelves are ſo framed, as to be moſt open to alienation; 
being grants to them and their heirs, to be held in common ſocage; not in capite of 
the Crown, but as Windſor Caſtle is. What rule of law is there, that land or a 
franchiſe granted to be held in common ſocage, not in capite, but as of a particular 
honor or manor, cannot be aliened without licence? All the objections concerning 
knights' ſervice, or capite lands, are out of the caſe, and the act 7 & 8 Will. III. c. 22. 


ſet. 16. ſuppoſes that the proprietors may alien to a natural born ſubject. The 


firſt words of the clauſe there are, that they and their aſſigns may be reſtrained from 
alienating without licence, which ſuppoſes that it was aſſignable; and this appears in 
the caſe of Carolina, As to the not alienating a parcel, the rule cited out of the 
Feudiſts is not applicable ; theſe books treating of different tenures. But I admit, that 
neither of theſe proprietors could diſmember their provinces, ſo as to alter the nature 
of the thing granted, and thereby bind the Crown of whom they held; for the te- 
nure and ſervices would ſtill remain on the whole, and the Crown might demand the 
whole ſervices from either. It is therefore ſomething like the caſe of the office of 
high conſtable of England, held by tenure of grand ſerjeanty ; which was very ex- 
traordinary, to hold the manors by tenure of ſuch an office, In Kel. 170. and Dyer 
285. the judges reported their opinion to King Henry VIII. that the tenure was not 
extinct by the diviſion, but that the King had a right to inſiſt on the performance of 
that office from the Duke of Buckingham by reaſon of «his moiety ; but this exact- 
ing the performance of the ſervice from either ſubject, is at the King's pleaſure to 
do it or not; and affords an inſtance, that in honors and tenures of this kind, the 
King cannot be prejudiced by any alienation, diviſion, or ſeverance between the parties 
and if any material ſervices are reſerved in the grant, (tho' here it is by fealty only in 
lieu of all) the intire ſervices might be exacted from either, they not being appor- 
tionable. But the ſettling of limits is not a diſmembering, and if a licence from the 


| Crown to do this was neceſſary, either in law or policy, it ſufficiently appears there 


was ſuch; for by orders of council, made in 1685 and 1709, the Crown has not 
only recommended, but ordered this diviſion to be made, ſo far as reſpects the three 
lower counties; as to which there is no diſmembering, for the dividing line is there- 
by exactly the ſame; indeed the circle is not within theſe orders; but as to that, no 
difficulty can ariſe. As to the 3d. objection, the tenure of the planters, &c. remains 
Juſt the ſame as before, and is by this agreement preſerved. The King of England 
is ſtill their Sovereign and ſupreme Lord; both charters require, that the law of the 
reſpective provinces ſhall be conformable to the law of Exgland, as near as can be. 
Conſider to what this objection goes; in lower inſtances, as in the eaſe of manors and 
bonors in England, which frequently have different cuſtoms and bye-laws, yet though 
different, the boundaries of theſe manors may be ſettled in ſuits between the lords, 


without 
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without making the tenants parties; or they may be ſettled 'by agreement, which 
this Court will decree, without making the tenants parties; though in caſe of fraud, 
colluſion, or prejudice to the tenants, they will not be bound; but notwithſtanding, 
it is binding on the parties, and to be eſtabliſhed as to them. Suppoſe two border- 
ing manors had been granted out in tail, in recompence of ſervices, with the rever- 
ſion in fee to the Crown; in a ſuit between the lords concerning the boundaries, it 
is not neceſſary to make either the King, or the tenants, parties to this ſuit, Indeed 
the Crown would not be bound by that agreement or decree; it is however ſtill 
binding between the parties. But in this caſe the ſame final anſwer occurs, which 
does under the other objection, namely, that if there is no fraud or colluſion, it 
muſt be preſumed to be the true limits; being wade between parties in an adverſe 
intereſt, cach concerned to preſerve his own limits, and no pecuniary or other com- 
penſation pretended, Now, abſtracted from the general queſtion of want of juriſ- 
diction, ſuppoſe either party inſiſted, that there was ſuch a breach of the proviſoe as 
incurred the penalty, and brought debt in B. R. for that penalty, and the defendant 
there brought a bill here to be relieved, which probably would have been done; the 
Court muſt have relieved againſt the penalty, on performance of the articles; for 
judging on the terms of relief, and diſpenſing with the point of time, the Court 
could not have avoided it. Then how does this caſe differ? For it will not be pre- 
tended, that the King in council would have held plea in that caſe; it muſt have 


come into the King's courts of equity, and they muſt have judged as to the manner 


of performing the agreement. The next head of objection is taken from the gene- 
ral nature and circumſtances of the agreement. It is true, the Court never decrees 
ſpecifically without a conſideration, but this is not without conſideration ; for though 
nothing valuable is given on the face of the articles as a conſideration, yet the ſettling 
of the boundaries, and promoting peace and quiet, is a mutual conſideration on each 
fade; and will in all caſes ſupport a ſuit in this court for the performance of ſuch an 
agreement. The objection that the time for the performance is lapſed, may be an- 
ſwered, for it is the buſineſs of this court to relieve againſt lapſe of time in the per- 
formance of an .agreement; and eſpecially, where the non-performance has not 


ariſen by the default of the party ſeeking a ſpecifick performance, as is plainly this. 


caſe, Next, theſe articles are not like a ſubmiſſion to arbitration; in theſe caſes, 
the time is generally conditional, ſo as determination be made by ſuch a day; but 
here, the line and circle are agreed upon by diſtinct independant covenants, and that 


they ſball form the boundaries of theſe tracts of land. This therefore is a particular, 


certain, ſpecific contract of the parties, that theſe ſhall be the boundaries; nothing 


1s left to the judgment of the commiſſioners, who are merely minitterial, to run the 


line, &c. according to the agreement, and ſet the marks. Therefore it is not like 
an award, but is an agreement, which this Court will ſee purſued. As to any impo- 


fition or ſurprize, the evidence is clearly contrary; it would be unneceſſary to enter 


into the particulars of that evidence, but it appears, that the agreement was ori- 
ginally propoſed by the defendant, he himſelf produced the map or plan, which was 
afterwards annexed to the articles; he himſelf reduced the heads of the agreement 
into writing, and was very well aſſiſted in doing ſo; and a great length of tim 
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taken for conſideration, But there is ſomething which greatly ſupports this evi- 
dence, viz. the defeAive evidence on the part of the defendant, which amounts to 
ſtronger negative evidence, than if it was by witneſſes; for it was in his own power 
to have ſhewn it, if otherwiſe, Then am I to preſume he was impoſed on, in a 
plan ſent to him by his own agents? As to the plan itſelf, it was in his own power; 


and with regard to the original minutes of the agreement written by himſelf, though 


ordered by the Court to be produced, they are not produced ; which negative evi- 
dence ſupports the evidence on the part of the plaintiff, of the fairneſs of carrying on 
this agreement. I admit, that tho” there is no impoſition or fraud, yet that a plain 
miſtake, contrary to the intent, would be a ground for this court not to decree a ſpe- 
cific performance. But conſider the evidence of it, the defendant and his anceſtors 
were converſant in this diſpute, about 50 years before the agreement was entered 
into, and had all opportunities; therefore no ignorance, want of information, or 
miſtake, are to be preſumed; and in caſes of this kind, after an agreement, and no 
plain miſtake contrary to the intent of parties is ſhewn, it is not neceſſary for the 
Court to reſort to the original rights of the parties; it is ſufficient if doubtful. But 


to conſider the points in diſpute, and firſt upon the defendant's charter; in which it 


is inſiſted, that the whole 40th degree of North latitude is included; and if ſo, that 
it is rot to be limited by any recital in the preamble. There is great foundation to 
fay, that the computations of latitude at the time of the grant, vary much from what 
they are at preſent; and that they were ſet much lower anciently, than what 
they are now; as appears by Mr. Smith's book, which is of reputation. But I do 

not rely on that, for the fact is certainly ſo. But whatever that was, does it take it 
in by the deſcription? It comes to the queſtion, whether the % ue ad is incluſive or 
excluſive; therefore however deſcribed, the ſame queſtion remains. But there is 
another argument uſed by the plaintiffs to reſtrain the defendant's charter from tak- 

ing in the whole 4oth degree, viz. the recital of it; for the plaintiffs ſay, that the 
information given to the Crown by Lord Baltimore, was, that this part was land un- 


_cultivated, and poſſeſſed by barbarians; whereas it was not ſo, but poſſeſſed by 


Dutch and Swedes; and therefore the King was deceived in his grant. There is con- 
ſiderable evidence, that Dutch and Swedes were ſettled on the Eaſt part of that 
country ; but this is ſaid to be no deceit on the Crown, for tho' ſome ſtragglers were 


ſettled there, yet if not recognized by the Crown, it was no ſettlement. I am of a 


different opinion; for in theſe countries, it has been always taken, that that 
European country which has firſt ſet up marks of poſſeſſion, has gained the right, 
though not formed into a regular colony; then will not that effect the grant? If the 
fact was ſo, that would be as great a deceit on the Crown in the notion of law, as 
any other matter ariſing from the information of the party; becauſe ſuch grants tend 
to involve the Crown in wars and diſputes with other nations; there cannot be a 
greater deceit, than a miſrepreſentation leading to ſuch a conſequence; which would 
be a ground to repeal the letters patent by Scire facias. Next, conſider the diſpute 
on Penn's charter, which grants to him all that tract of land in America, from twelve 
miles diſtance from Newcaſtle, to the 43d degree of North latitude, under which the 
plaintiffs do not pretend a title to the three lower counties; but claim them under 


. the 


» 
MN 
+ 
4 
77 
1 
n 
pe. 
1 5 
. 
a 
* 
* 
FP. 
- * 
* 
* 


— - - 
a LW St + 
{Ono = CER RY > 


Agreements, 


the two feoffments in 1682, Upon that charter it is clear, by the proof, that the true 
ſituation of Cape Henlopen is as it is marked in the plan, and not where Cape Corne- 
lius is, as the defendant inſiſts ; which would leave out great part of what was meant 
to be included in the grant; and there is ſtrong evidence of ſeifin and poſſeſſion by 
Penn, of that ſpot of Cape Henlopen, and all acts of ownerſhip. But the teſult of all 


the evidence, taking it in the moſt favourable light for the defendant, makes the 


boundaries of theſe countries, and the rights of the parties doubtful, Lenox, who 
was a good geographer, ſays, that the degrees of latitude cannot be computed with 
the exactneſs of two or three miles; and another geographer ſays, that with the beſt 


\ inſtruments, it is impoſſible to fix the degrees of latitude, without the uncertainty of 


17 miles; which is nearly the whole extent between the two capes, It is therefore 
doubtful, and the moſt proper caſe for an agreement; which being entered into, the 


parties cannot reſort back to the original rights between them; for if ſo, no agree- 


ments can ſtand; whereas an agreement entered into fairly, and without ſurprize,. 


5 ought to be encouraged by a court of juſtice. As to the uncertainty of this agree- 


ment, that objection ariſes principally on the queſtion concerning the circle of twelve 
miles, to be drawn about Newca/tle. It was inſiſted on in the anſwer, and greatly relied 


upon in America; but is the cleareſt part of the caſe, As to the centre, it is ſaid, 


that Newcaſtle is a long town, and therefore it not being fixed by the articles, it is 
impoſſible that the Court can decree it; but there is no difficulty, the centre of a 
circle muſt be a mathematical point, otherwiſe it is indefinite; and no town can be 
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ſo. I take all theſe ſort of expreſſions, and ſuch agreements to imply a negative; 
to be a circle at ſuch a diſtance from Newcaſte,. and in no part to be farther, Then 


it mult be no farther diſtant from any part of Newcaſtle. Thus to fix a center, the 


middle of Newcaſtle, as near as can be computed. muſt be found; and a circle de- 
fcribing round that town, which is the faireſt way; for otherwiſe it might be four- 
teen miles long in ſome parts of it. Then what muſt be the extent of the circle ? It 


cannot be twelve miles diſtant from Newcaſtle, unleſs it has a ſemi-diameter of 


twelve miles. But there is one argument deciſive, without entering into nice ma- 
thematical queſtions; the line to be the dividing line, and to be drawn North from 
Henlcpen, was either to be a tangent, or interſecting from that circle, and if the. 
radius was to be of two miles only, it would neither touch or interſedt it, but go 
wide. There is no difference as to the place, or running of the line from South to 
North, though there is as to the cape from whence it is to commence.— As to the 
7th head of this objection, it is truly ſaid, that agreements muſt be decreed entire, 
or not at all; As to the plaintiff's eſtate and poſſeſſion, this muſt concern only the 
three lower counties, which plainly paſſed by the feoffments. I will lay aſide the 
queſtion of eſtoppel, which is a nice conſideration; for the Duke of York, being. 
then in the nature of a common perſon, was in a condition to be eſtopped by a pro- 
per inſtrument, In 1683 the Duke takes a new grant from the Crown; and having. 
granted before, was bound to make further aſſurance; for the improvements. made 
by Penn, were a foundation to ſupport a bill in equity for further aſſurance, The 


| Duke of York therefore, while a ſubject, was to be conſidered as a truſtee ;. and why 


not afterwards as a royal truſtee ? I will not decree that in this court, nor is it ne- 
ce ſſary; 
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ceſſary; but it is a notion eſtabfiſhed in courts of revenue, by modern deciſions, 
that the King may be a royal truſtee; and if the perſon from whom the King takes 
by deſcent was a truſtee, there may be grounds in equity to ſupport that, If there- 
fore King James II. after coming to the Crown, was a royal truſtee, his ſucce ſſors 
fake the legal eſtate under the ſame equity, and it 1s ſufficient for the plaintiffs if 
they have an equitable eſtate. Then conſider this in point of poſſeſſion of the Pennt, 
the proof of which is very clear; they have been permitted to appoint governors of 
theſe lower counties, who have been approved by the Crown, according to the ſta- 
tute of King William. Indeed all the acts of poſſeſſion are with a ſalvo jure to the 
Crown; but the evidence for the defendant amounts to this, not of a real poſſeſſion 
or enjoyment, but of attempts to take poſſeſſion, ſometimes by force, and ſome- 
times by inciting people to come there; for otherwiſe why ſhould Lord Baltimore 
grant here, for the half of what he granted in other places? Now I am of opinion, 
that full and actual poſſeſſion is a ſufficient title to maintain a ſuit for ſettling boun- 


daries; a ſtrict title is never entered into in caſes of this kind, nor ought it; but what 


ends this point of want of title to convey is, that no part of the lower counties is left 
to be conveyed by the plaintiffs to the defendant; ſo that nothing being to paſs from 
them, it is not material whether they have a title to convey or not. But now in 
caſes of this kind, of two great territories held of the Crown, I will fay once for all, 
that long poſſeſſion and enjoyment, peopling and cultivating countries, is one of the 
beſt evidences of a title to lands in America that can be; and ſo have I thought in all 
caſes ſince I have ſerved the Crown; for the great beneficial advantages ariſing to 
the Crown from ſettling, Cc. is, that the navigation and commerce of this country 
is thereby improved. Thoſe perſons therefore, who make theſe ſettlements, ought 
to be protected in the poſſeſſion, as far as law and equity can go; and both theſe 
proprietors appear to have great merit, with regard to the Crown and the Public; 
for theſe two provinces have been improved in private families to a great degree, to 
the advantage of the mother country, and the ſtrength of this improvement, as it 
regards the three lower counties, is vaſtly on the ſide of the plaintiffs. As to the courts 
not enforcing the execution of their judgment, if they could not do it at all, I agree 
it would be vain to make a decree; and I agree alſo, that the court cannot in the 
preſent caſe enforce their own decree in rem. But that is not an objection againſt 
making a decree in the cauſe; for the ſtrict primary decree in this court, as a court 
of equity, is in perſonam; long before it was ſettled, whether this court could iſſue 
proceſs to put a party into poſſeſſion in a ſuit of lands in England; which was fir(t 
begun and ſettled in the time of James I. but ever ſince has been done by. injunction, 
or writ of aſſiſtance to the ſheriff; yet the Court cannor do it to this day as to lands 
in Ireland, or the plantations. In Lord King's time, in the caſe of Richardſon v. Ha- 
milton, which was a ſuit of land and a houſe in-the town of Philadelphia, the Court 
made a decree, though it could not be enforced in rem. In the caſe of Lord Angleſey, 
of lands lying in Ireland, I decreed for diſtinguiſhing and ſettling the parts of the 
eſtate, though it was impoſſible to enforce that decree in rem; but the party being in 
England, I could enforce it by proceſs of contempt in perſonam and ſequeſtration, 
which is the proper juriſdiction of this court. And l in the preſent caſe, if the 
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parties want more to be done, they muſt reſort to another juriſdiction, and it 
looks, by the order in 1735, as if that was in view; liberty being thereby given to 
reſort to that board, This opens a way to that part of the caſe, relating to the 
Crown, The Attorney General acts a very impartial part, and I ſhall expreſs in the 
ſulleſt words, that this decree is entirely without prejudice to any prerogative right, 
or intereſt in the Crown, I will go farther; and as I do not know what that intereſt 
of the Crown may be, I will reſerve liberty for either party to apply to the Court, 
if by any act, or right of the Crown, the execution of this decree ſhall be ob- 
ſtructed; for the Court is at liberty to ſuſpend its decree, if a difficulty to perform it 
is ſhewn. And I will reſerve further directions as to that matter ſo de novo ariſing. 
I am of opinion therefore, to decree a ſpecific performance of this agreement, with- 
out prejudice to any right, &c, of the Crown; and I ſhould not do compleat juſtice, 
if I did not give the plaintiffs their coſts of the ſuit to this time. Penn v. Lord Bal- 


limore. 1 Lex. 444. 


6. T. V. on his marriage, being to receive a large portion with his wife, agreed 
that it ſhould be ſettled for her benefit during her life; and then, in caſe there 
ſhould be no children of the marriage, it was to come to himſelf. After the. mar- 
riage, one of the ſiſters of Mrs. V. died, whereby a conſiderable acceſſion of for- 
tune came to her, to ariſe by the ſale of her father's eſtate; which was veſted in 
truſtees, who, after raiſing certain ſums of money out of it, were to divide the reli- 
due among his three daughters. II. who was a truſtee in the marriage articles of 
Mr. and Mrs. V. and who had married the third daughter, acted in the ſale, and 
received the whole of the purchaſe money; but paid a moicty of it to Mr. V. for 


his wife's ſhare, who gave a receipt to the truſtee for the ſame, and thereby pro- 
miſed and agreed to lay it out purſuant to the truſts of the mairiage articles. But 


[Inſtead of doing ſo, he applied the whole of it to his own uſe; and by his will, de- 


viſed the reſidue of his real and perſonal eſtate to Univerſity College in Ox/erd, for 
certain charitable purpoſes. On an information being filed at the relation of the col- 


lege, to have the benefit of this deviſe, Mrs. W. the widow, filed her crofs bill, to 


<A EF 


e 2 
* - 


* 
* 
* by 
q , ** 
2 
"= 
Ye Me 3 
45 
+ 
* 
3 
* 
12 
* 
> 
* Y 
* 
8 
5 b 
3 w (2 
2 
8 
WA. 


have the benefit of her marriage articles; and alſo, that ſhare of her ſather's eſtate 
which came to her on the death of her ſiſter; inſiſting, that by the note which her 
huſband gave to the truſtee, there was a declaration of truſt, or at leaſt an engage- 
ment binding him, and all claiming voluntarily under him, that the whole money 
ſhould be laid out according to the truſts of the articles. This was not oppoſed, ſo 
far as related to the lands ſpecifically compriſed in the articles; but it was inſiſted, 
that ſhe was not inticled to the other part of the relief prayed by her bill; becauſe 
the note or agreement extending to that, was not properly put in iſſue by the bill, 
or ſufficiently proved in the cauſe, Upon the hearing, the Lord Chancellor ſaid, it 
has unfortunately happened, that the affection which at firſt ſubſiſted between the 
huſband and wife did not continue, and ſhe has been hardly uſed ; which though it 
will not alter the juſtice of the caſe, yet affords a reaſon, why things ſhould not be 
taken againſt her in a ſtri& harſh conſtruction. The note is not ſtrictly put in iſſue, 
but ſufficiently for this purpoſe ; and though there is no particular charge in the bill, 
yet in the interrogatory part there are queſtions relating to it; whether the teſtator 
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did not by ſome note, acknowledge the receipt of that money, and agree to lay it 
out in this manner; the rule is, that you are not only to queſtion in the interroga- 
tory part, but muſt make charges in the charging part, otherwiſe you cannot ex- 
cept; but the defendant, though not bound to anſwer it, has done ſo, which being 
replied to, it is properly put in iſſue; conſequently, the informality in the manner 
of charging, for it is no more, is ſupplied by the anſwering to it; for a matter may 
be put in iſſue by the anſwer, as well as by the bill. And if the anſwer is replied to, 
either party may examine to the matter ſo put in iſſue. This brings it to the queſ- 
tion of right, and I am of opinion, that this note is ſufficient to bind the teſtator, 
and his repreſentatives, and alſo the claimants under his will, to a performance of 
what is thereby agreed to be done. A man may, as between himſelf and his wife, 
make an agreement, or declaration of truſt in his life-time ; which, though not for 
valuable conſideration, ſhall take effect as againſt his executor or adminiſtrator; or 
thoſe claiming voluntarily, and in repreſentation under him, of which there are 
ſeveral inſtances. In a caſe relating to Lady Cowper's eſtate, before Sir Joſeph Jeykyl!, 
ſeveral gifts of this kind by Lord Cooper in his life-time, were eſtabliſhed to belong 
to her, and to paſs by her will; and though they could not take effect againſt credi- 


tors, yet they ſhould take effect againſt all other perſons, unleſs ſome legal imper- 


fection appeared in the inſtrument, which in the prefent caſe did not. Then as to 
the conſtruction and extent of the note, I think it was a reaſonable act for him to 
do; and it is truly inſiſted, that upon his application for the money, the Court 
would undoubtedly have ordered a further ſettlement. If then they did not come 
into court, but ated among themſelves, and the huſband has agreed to do that, 
which the Court would have directed, had the wife inſiſted on it in a proper ſuit, the 
agreement ought to have its full effect. Though it does not appear in the cauſe, 
that the wife had levied a fine, before this money came into the hands of the truſtee; 
yet taking the fact to be ſo, that muſt have been done to ſatisfy the purchaſer, ſhe 
being a married woman. I will not however divide one act from the other, but 
take all as one tranſaction; and that this note, though ſubſequent, 1s an evidence of 
what was the agreement and intent of the parties, viz. that this money ſhould be laid 
out in the purchaſe of lands, to be ſettled to the ſame uſes. The circumſtances of the 
caſe warrant that conſtruction; the truſtee in the marriage articles, being the proper” 
perſon to intervene and receive the money ariſing by the ſale, and to ſee the articles re- 
lating to it performed for the wife's benefit. He receives the whole, and the huſband 
coming to take the wife's part of it out of his hands, it is paid to him on ſuch a pio- 
miſe, which is an evidence of the terms on which the money was ſo paid to him; 
and of the agreement and intent on which the wife joined in the fine for ſale of this 
eſtate. It was alſo reaſonable, and what the Court would have obliged him to do, 
if he had come before it; for here is the diſtinction, if the huſband can lay hold of 
the wife's eſtate without the aid of a court of equity, they will not compel him to 
make any ſettlement; but where he cannot do it without ſuch aid, which is the pre- 
ſent caſe, the Court will compel him to make a ſettlement. The ſum therefore 
being particularly aſcertained, and including both the wife's original ſhare, and the 
ſhare of her ſiſter, and the promiſe being to lay out the whole; I am of opinion, that 
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the whole muſt be laid out, purſuant to the truſts of the articles. Attorney General 
v. Iſherwood, et è contra. 1 Vez, 534. 
7. A. B. a widow, having two daughters, declined giving any portion on the mar- No entry. 
riage of one of them, but told the intended huſband, that as ſhe had only that and 
one daughter more, her eſtate would come between them. Some years after the 


BE marriage, the two daughters, with the mother's conſent, caſt lots for the eſtate; 
= and an attorney was directed to prepare a ſettlement, to take effe& after the death 
> of the mother, of what ſhould fall to each of the daughters; and the ſhare of the 
W; married daughter was to be ſettled upon herſelf and her huſband for life, with re- 
8 mainder to the right heirs of the huſband. By ſome accident, this ſettlement was 
ht never compleated ; and after the death of the huſband and wife, the heir at law of 


Wa, the huſband brought his bill, to have the ſettlement compleated; inſiſting, that the 
35 marriage being had in proſpect of the eſtate, this was not a mere voluntary agree- 

ment, but was to be taken as in conſideration of marriage. The Court however, 

were of a different opinion, and diſmiſſed the bill with coſts; becauſe the agreement 
1 was merely voluntary, there being nothing in writing at the time of the marriage, ſo 
3 as to be an obligation, within the ſtatute of frauds; and at the time of caſting lots, 
=} the mother was under no contract to do it; it was therefore a voluntary act, and no 
caſe could be ſhewn, where a court of equity has ever decreed the ſpecific execution 
of ſuch an agreement. Brown/mith v. Gilborne. 2 Strange 738. 


. 
wa 


the pariſh to pray with him, who, among other diſcourſe, aſked the teſtator whether 
he had ſettled his wordly affairs; when the teſtator anſwered he had not; but ſaid, 
he would ſend for his nephew John, who had his will, to come to him the next day, 
and deſired the miniſter to call upon him at the ſame time, and to aſſiſt him in 
making ſome alteration in the will, in favour of his nephew William, to whom he 
recollected he had left nothing. Accordingly, on the next day, the miniſter, and both 
| the nephews met together in the teſtator's bed-chamber, who deſired his nephew 7Jcbu 
3 to produce the will, which being done, the teſtator deſired the miniſter to read it 
3 over, who did ſo, in the preſence and hearing of the teſtator, and his two nephews; 
7 = whereupon the nephew William, in a modeſt manner, ſaid, © uncle you promiſed to 
4 give me 1001.“ to which the teſtator anſwered © yes, I did;” and turning his face 
© py towards his executor John, defired him to pay William the 1007, which he accord- 
ingly promiſed to do; and ſaid to the teſtator, that he need not, for that purpoſe, 
= make any alteration in his will, for that if William doubted his performance of the 
* promiſe, he would then give him his bond, or note for the money; whereupon, 
5 both the teſtator and his nephew William, expreſſed themſelves ſatisfied with ſuch 
. 4 promiſe; and therefore no alteration was made in the will. The next day the teſta- 
8 tor died, and ſome time afterwards, the nephew William alſo died, without having 
received the legacy; whereupon his executors brought their bill againſt the nephew 
O 2 | and 


4d 8. IV. K. having two nephews, John and William, made his will, and appointed Mich. Term, 
kt F Jobn ſole executor thereof, and committed the ſame, open and uncovered, to his cuſ- ket Lib. B. 
- tody ; but by this will, he had given nothing to his nephew William. Several years p. 234. 
1 afterwards, the teſtator being in a dying condition, ſent for Mr. S. the miniſter of 
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and executor John, to recover payment of this 1001. and having proved the ſeveral 
facts of the caſe, and alſo, that about three months after the teſtator's death, the 


_ defendant acknowledged to Mr. S. that the teſtator had left William 100 l. which he 
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ſhould not be in a hurry to pay, till the year and day was up, but that upon his ho- 
nour he would pay it then; the Lord Chancellor declared, that this was a plain 
fraud upon the teſtator, and that the plaintiffs might almoſt have heard the cauſe 
upon bill and anſwer; for although the defendant has ſhuffled in ſuch a manner, yet 
he has in effect admitted the ſubſtance of the bill; his Lordſhip alſo ſaid, that he 
would go as far as poſſible, to fix the defendant perſonally; and if the promiſe os 
declaration, made after the teſtator's death, had been made to Milliam, the nephew, 
inſtead of Mr, S. he would have decreed the defendant to pay the 100/. out of his 
own aſſets; but as the caſe was, that would be going x little too far; and therefore 
the 100 l. and coſts were decreed to be paid out of the reſidue of the teſtator's eſtate, 
Reech v. Reningale. 1 Wilſon 227. 5 | 


9. C. R. the elder, being tenant for life of the family eſtate, was indebted to T. R. 
Afterwards C. his ſon coming of age, conveyed the inheritance of the eſtate to his 
father, to enable him to pay his debts; who thereupon mortgaged it to T. R. for 
49531. About a year afterwards, both father and ſon agreed, that J. R. ſhould be 
put into poſſeſſion of the eſtate, and that a receiver ſhould be appointed of the rents, 
who ſhould apply them in diſcharge of the intereſt, and of 100/. a-year in part of the 
principal, and pay the reſidue to them; and in conſideration of this agreement, T. R. 
agreed, that the whole ſum for principal and intereſt, ſhould be taken, on a certain 
day therein mentioned, at no more than 3553/7. 145. 9d. it being his intention, that 
in caſe the above terms were truly performed, to abate 500. of his debt. After 
entering into this agreement, the father received two half-years rent of the eſtate, and 
upon his death, the ſon brought his bill againſt the repreſentatives of the mortgagee, to 
have the eſtate ſold, and the mortgage ſatisfied. The queſtion was, on what terms, 
whether the defendants were entitled to have the whole 4053/. or only 35531. the 
father having been guilty of a breach of the agreement, by receiving the two half- 
year's rent. After the caſe had been argued, Lord Hardwicke ſaid, this was a hard 
demand by the repreſentatives, who inſiſted on very ſtrict right, when they owed 


their whole ſecurity to the act of the ſon, in ſubjecting his eſtate to the payment of 


his father's debts. There were two queſtions, 1ſt. Whether there had been any 
breach of the agreement? 2d. If there had, whether it could be compenſated, within 
the rules of the court? As to the 1ſt, queſtion, his Lordſhip was of opinion, that 


there had been a breach of the agreement, for the rents were to be received by the 


receiver, and q receipt of them by any of the parties to the agreement, was a breach 
of it. And the caſe was ſtill the harder in this court, as the rent was received by the 
father ; which would be conſidered as a breach of the ſon's agreement at law. As 
to the 2d. queſtion, Equity will relieve againſt almoſt all penalties whatſoever 


_ againſt the non-payment of money at a certain day, and againſt the forfeiture of co- 


pyholds; but they are all of them caſes where the Court can do it with ſafety to the 
other party. For if the Court cannot put him into as good condition as if the agree- 
ment had been performed, they will not relieve. There are, however, ſome ex- 

ceptions 
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ceptions to this rule, one of which is, where a voluntary compoſition is to be paid 
at a certain time, and in a certain manner; for in that caſe, it is the voluntary 
bounty of the creditor, to remit part of the debt, and the terms muſt be ſtrictly 
complied with. But this is not that caſe, whether taken on the articles, or on the 
evidence, diſtinct from the articles; on the articles, there appears to be a conlidera- 
tion ariſing from the ſon; whether more or leſs is not material. There 1s a volun- 
tary delivery of poſſeſſion, and thereby a ſaving of expence :o get it. From the 
evidence it appears, that the ſon made a conveyance of this eſtate to his father, and 
was afterwards induced to enter into the articles by reaſon of the abatement, And 
that 7. R. ſaid, if any method could be found to diſcharge the debt, he would 
abate part of it; ſo that an abatement was thouglit of at 45 beginning. Imme— 
diately after the ſon came of age, he conveyed the eſtate to his father; after that, 


the abatement being reduced to a certainty, he entered into theſe articles. It is 


impoſſible to ſay, that it was merely voluntary; for it was an agreement by T. &. 
on conſideration, and the whole was one treaty and tranſaction. His Lordſhip 
therefore held, that as this caſe came within the determination of Delamere v. Smith, 
1 Ch, Ca. 110, the plaintiff was intitled to be relieved under theſe circumſtances, 
on making a compenſation. Roſe v. Roſe, Ambler 331. 
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10. R. M. on the marriage of his daughter with V. C. by articles of the 6th of No entry. 


February 17 26. in conſideration of the intended marriage, and of love and affection, 
covenanted, within three months to convey his eſtate in Kent, to truſtees to the uſe 
of C. and his wife for their lives, with remainder to the heirs of the body of C. on 
his wife, and their heirs for ever; and for want of ſuch iſſue, to the uſe of ſuch per- 
ſons, and for ſuch purpoſes, as R. M. by deed or will ſhould appoint, and in de- 


fault of appointment, to his own right heirs. The marriage took effect; and on 


the 17th of September, 1728, a ſettlement was made by &. M. reciting the articles, 


and purporting to be made in conſideration of the marriage, and in purſuance and 


performance of the articles; by which he conveyed the eſtate to C. and his wife 


for their lives, and the life of the longeſt liver of them, and after their death, to 


the uſe of the heirs of the body of C. on his wife, and their heirs for ever; with 
remainder as R. M. ſhould appoint, and for want of appointment, to his right heirs. 
There was iſſue of the marriage two ſons, P. and V. On the 26th of November, 
1728, C. and his wife levied a fine to ſuch ules as they ſhould jointly appoint, and 
in default of appointment, as in the ſettlement, C. and his wife then made ſeveral 
mortgages of the eſtate, which afterwards became veſted in 7. M. and on the 12th 


of Auguſt, 17 32, they agreed for a valuable conſideration, to convey the eſtate to 


T. M. in fee; and in this agreement the articles and ſetllement were recited. C. after- 
wards became bankrupt, and on the 6th of May, 1746, his aſſignee entered into 


articles for carrying the former articles into execution. After this a bill was brought 


by C. and his affignee againſt M. for a ſpecific performance of theſe articles; who 
filed a croſs bill to have them cancelled, and that the eſtate might be ſold, and his 


mortgage ſatisfied. Theſe cauſes were heard on the 6th of July, 1748, and a decree 
was made for the performance of the articles. After the death of C. his eldeſt fon 


brought a bill to have the marriage articles of February, 1726, Carried into execu- 
3 tion, 
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tion, by a ſtrict ſettlement; and it was inſiſted, that the defendant M. having no- 
tice of the articles, by the recical of them in his conveyance, ought to be affected 
by the rules which govern a court of equity in carrying marriage articles into exe- 
cution, On the hearing of this latter cauſe, the Court was of opinion, that the bill 
ought to be diſmiſſed, for want of the articles being produced, by which alone the 
ſettlement could be altered; and becauſe, according to the recital in the convey- 
ance, the intention of the parties was the ſame at the time of making the articles, 
as at the time of making the ſettlement. In the cafes of Veſt v. Erifjey, and 
Trevor v. Trevor, it appeared that the parties plainly meant one thing, and did 
another; and that the intention being clear on the articles, and the ſettlement vary- 
ing from it, the miſtake was in tke ſettlement, and the intent of the parties was not 
in theſe caſes to be conjectured. Here it is objected, that two fathers cannot make 
a ſettlement according to law; but this Court cannot ſay ſo, where the firſt taker is 
made tenant for life, and then the eſtate is agreed to be given to the children by way 
of remainder, making uſe of the word remainder; It is clear, that the children are 
intended to take as purchaſors, but here it is by way of ½ ; which by the known 
rules of law is coupled with the former limitation. It is impoſſible to ſay from the 
recital, that the parties to theſe articles did not intend that the ſon ſhould have an 
eſtate tail; but it would make great confuſion in property, and uncertainty in paſ- 
ſing titles, to decree a ſtrict ſettlement againſt a purchaſor for valuable conſideration. 
The recital is certainly notice of the articles, as far as they go; and if the applica- 
tion had been made between the original parties, the Court would not have made a 
decree in it. Perſons are not bound to take notice of the rules of equity, as hu 


of a court of law; they muſt however take notice of a deed on which an equity 
ariſes, as a prior incumbrance ; but not of the mere conſtruction of words, which 
are uncertain in themſelves, and often depend on their locality. It is impoſſible to 
determine otherwiſe, unleſs the inſtrument itſelf was produced ; for the true conſtruc- 
tion depends on words, and other parts of the deed may be material to find out the 
true meaning ; and therefore the bill was diſmiſſed. Cordwell v, Mackrill, Amb. 515. 


11. A woman being about to marry, enters into an agreement with the future 
huſband, but without either ſeal or ſtamp, by which her property is ſettled upon the 
ſurvivor for life, with power to the wife to diſpoſe by will made after the marriage. 
She then immediately makes a will, by which ſhe gives her property to the intended 
huſband abſolutely; and afterwards, on the ſame day, ſhe marries. The Court 
held, that theſe articles reſting in agreement, gave the huſband an equitable eſtate 
for his life; but that the will not being protected by the power, was revoked by the 
ſubſequent marriage. Hodſon v. Lloyd, 2 Brown 534. 


12. On the trial of an ejectment for lands in S. a verdi& was found for the plain- 
tiff, ſubject to the opinion of the Court, on a ſpecial caſe ſtating, that on the 13th 
of March, 1758, W. by an unſtamped agreement in writing, articled to grant a leaſe 
to the defendant for 21 years from Lady-day, 1758, at the yearly rent of 2201. 
That the defendant had been in poſſeſſion of the premiſſes ever ſince, and paid the 
rent according to the agreement; but that no leaſe was ever granted by the leſſor of 
the plaintiff, or demanded by the defendant; ang that on the 13th of September, 
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1775, notice in writing was given to him, to quit at Lach- day, 1776. Aſter ar- 
guing this caſe, the Court ſaid, the firſt point is, Whether this is a leaſe? Suppoſing 
it to be a leaſe, What would it avail the revenue, if the court of law ſays it is a 
leaſe, and therefore ought to be ſtamped; and a court of equity ſays it is an agree- 
ment, and ſhall be read in evidence as ſuch, which it could not be if it were a leaſe, 
and void within the ſtamp acts. But it 1s an agreement for a leaſe for 21 years, and 
the defendant has been in poſſeſſion 18 of them. Then the leſſor of the plaintiff 
gives notice to quit, and brings an ejectment. He has agreed for a valuable con- 
ſideration not to give notice, and ſhall he then give notice? There might be cir- 
cumſtances perhaps, which might let him in to maintain an ejectment; for inſtance, 
if he had tendered a leaſe, and the defendant had refuſed to execute it, whereby the 
plaintiff had incurred a loſs ; but here there is no ſuch circumſtance, and if the Court 
were to ſay that this ejectment ought to prevail, it would merely be for the ſake of 
giving the court of chancery an opportunity to undo all again, For if the leſſor of 
the plaintiff ſhould recover at law, equity would immediately ſet it right, and he 
would he obliged to pay the coſts of both ſuits; therefore let the paſtea be delivered 
to the defendant. Weakly v. Bucknell, Cowper 473. 


13. The ſhip York, of which two of the plaintiffs were part-owners, and the third 
captain, had been freighted by a charter-party between them and the Eaſt India Com- 
pany, on a voyage from London to India, and back again. On her return home, 
ſhe met with a violent ſtorm off Margate, on the 1ſt of January, 1779, where ſhe 
was ſtranded, and ſunk under water ; by this misfortune, a great part of her cargo, 
conſiſting of ſalt- petre, was loſt; the principal part of the cargo that remained, which 
conſiſted chicfly of pepper, was greatly damaged by the ſea water; but was got out 
of the ſhip, by perſons ſent down by the Company, and brought to Londen in other 
veſſels; where a particular proceſs was employed, at a great expence to the Com- 
pany, to reſtore it in ſome degree, and render it marketable, The ſhip, after being 
in a great meaſure unloaded, was with much difficulty raiſed out of the water, and 
arrived in the port of London, with a ſmall part of the cargo ſtill remaining on board. 
The plaintiffs inſiſted, that ſhe had arrived at her port of diſcharge, and had per- 
formed her voyage within the meaning of the charter-party ; and that notwithſtand- 
ing the misfortune which had happened, and the loſs of part, and the damage done 
to the reſt of the cargo, they were entitled to be paid the freight of the goods ſaved, 
and the demurrage. The defendants, on the other hand, contended, 1ſt. That in 
the events which had happened, they were diſcharged from the payment of any 
freight or demurrage. 2d. That if they were liable for ary freight or demurrage, 
yet, that by certain clauſes in the charter-party, they were entitled to deduct thete- 
from the value of the goods loſt, the loſs upon thoſe which were ſaved in a damaged 
ſtate, and the expences which they had been pat to in getting thoſe damaged goods to 
London, and rendering them marketable, A common action of covenant was at firft 


brought upon the charter- party; to which the defendants pleaded, but afterwards both F 


parties conſented to try the queſtions in diſpute between them, on the four following 
feigned iſſues. iſt, Whether the plaintiffs were or were not entitled to any and what 
freight or demurrage, in reſpect of the ſhip and voyage in the charter-party men- 

tioned 2 
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tioned? 24d, Whether the plaintiffs were liable to pay or allow to the defendants, 
any ſum or ſums of money, in reſpe& of the goods and merchandizes which had 
been ſhipped on board the ſaid ſhip, and which had been Joſt, or not delivered to 
the defendants on her arrival in England? 3d. Whether the plaintiffs were liable to 
pay or allow, Sc. in reſpect of a certain quantity of pepper which had been ſhipped, 
Sc. and which had been prejudiced, wet, and damnified, before the arrival of the 
ſhip at London? 4th. Whether the plaintiffs ought to pay, or make ſatisfaction to the 
defendants, for the expences they were at in ſaving, and bringing to London, certain 
goods and merchandizes which were taken out of the ſhip when ſhe was ſtranded, or 
otherwiſe concerning the ſaid goods? The defence on the firſt of theſe iſſues, was 
founded on the two following clauſes in the charter-party. 1ſt. As touching the freight 
te to be paid or allowed by the Company, it is agreed, and the Company covenant 
ce with the ſaid part-owners, that the Company ſhall and will, in caſe and upon condition 
ce that the ſhip performs her voyage, and arrives at London in ſafety, and the ſaid part- 
© owners and maſters do perform the covenants on their part, and not otherwiſe, 
« well and truly pay and allow the freight herein mentioned.” 2d. © It is hereby 
« agreed, that in caſe the ſhip does not arrive in ſafety in the river Thames, and 
© there make a right delivery of the whole and entire cargo and lading on board the 
&« {aid ſhip as aforeſaid, the Company ſhall not be liable to pay any of the ſums of mo- 


ce ney herein before agreed to be paid for freight and demurrage, nor ſubje& to any de- 


cc mands of the ſaid part-owners or maſter, on account of the ſaid ſhip's earnings in 
ec freight, voyages for the Company, or on account of any other employment, any 
ce Other law, uſage, practice, or cuſtom nothwithſtanding.” The following clauſe 
was the foundation of the defence on the 2d. iſſue. And if any of the homeward 


e bound cargo ſhall be 4%, or undelivered into the ſaid Company's warehouſes at the ſaid 


ce ſhip's arrival in England, (except that no ſuch payment ſhall be made if there hap- 
< pens an utter inevitable Joſs of ſhip and cargo, nor ſhall any other payment be 
* made for ſuch goods as ſhall. neceſſarily periſh, or be caſt into the ſea, for the 
e preſervation of the ſhip and cargo, than by an average to be borne by ſhip, 


© freight, demurrage, and cargo) the part-owners and maſter ſhall pay or allow 


to the Company the prime coſt of ſuch goods, and 30/7. for every 100/, on 
c ſuch prime coſt,” On the 3d. iſſue the defendants relied on the following clauſes. 
« But if any of the homeward bound cargo, when delivered into the Company's 


« warehouſes in England, ſhall be found to be prejudiced, wet or damnified, by. any 


© occaſion or accident whatſoever, it ſhall be lawful for the Company to refuſe 


&« ſuch goods, and in ſuch caſe the part-owners and maſter ſhall take them, and 
te allow to the Company the ſums which they are invoiced at, with charges, cuſ- 
© toms and duties; and in ſuch caſe the Company ſhall pay no charges or freight 
« for the ſaid goods ſo prejudiced, wet, or damnified, unleſs in caſes of damaged pep- 
« per, which the part-owners and maſter are to allow the Company for, at the 
© current price of ſound pepper in London, and the Company are to pay the freight 
te and charges on ſuch pepper, as if it were not damnified. But the part-owners 
* ſhall not be charged with any ſum of money, in reſpect of goods damaged on 
ce board the we ſhip, but ſuch as ſhall, by the condition and appearance of the 
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ee package thereof, or by ſome other reaſonable proof, appear to be Hip- damage: 
« any thing herein contained to the contrary thereof in any wiſe notwithſtanding,” 
Then comes a proviſion for paying demurrage to the owners, if the ſhip ſhould be 
diſpatched ſafe from the Malabar coaſt, and ſhould not make the paſſage in a limited 
time; and this proviſo adds, © and the owners ſhall not be reſponſible for any damage 
ce that may happen to the homeward bound cargo, occa/toned by ſuch late diſpatch.” On 
the trial of theſe iſſues, the jury found for the plaintiffs on the three firſt, and for the 
defendants on the laſt, The defendants, however, thought proper to move for a new 
trial on all of them; and after the caſe had been fully argued, the Court ſaid, they had 
no doubt, but that if the delivery at Margate was, in the contemplation of the parties 
ſubſtituted for a delivery at London, it might have been averred in an action of co- 


venant; becauſe there can be no material fact in a cauſe, which may not be put upon 
record, or given in evidence on the general iſſue. The Company were not liable to 


any imputation; the part they took, when the calamity happened, was what huma- 
nity and juſtice required, and could be of no prejudice to either ſide, The charter- 
party is an old inſtrument, informal, and by the introduction of different clauſes, at 
different times, inaccurate, and ſometimes contradictory ; but like all mercantile 
contracts, it ought to have a liberal interpretation, In conſtruing agreements, there 
is no difference between a court of law, and a court of equity; a court of equity 
cannot make an agreement for the parties, it can only explain what their true mean- 
ing was; and that is alſo the duty of a court of law. The jury were told at the trial, 
that the inſtrument muſt have a liberal conſtruction, according to the true intention, 
and that conſtruction was left to them, more than in common caſes ought to be 
done; becauſe the province of conſtruing written inſtruments belongs to the Court. 


On the point of ſhip damage, the learned judge who tried the cauſe had conſidera- 


ble doubts, which he ſtated fully to the jury. The Company have now thought fit 
to bring the caſe before the court, but upon hearing the argument we are clear, that 
the verdict was right on all the iſſues. As to the firſt, the Company, by receiving 


part of the cargo, have waived all objections concerning the delivery, The princi- 


cipal queſtion is, Whether the owners are to pay for the damage occaſioned by the 
ſtorm, which was the act of God; and this muſt be determined by the intention of 
the parties, and the nature of the contract. It is a charter of freight, the owners let 
their ſhips to hire, and there never was an idea that they inſured the cargo againſt 
the perils of the ſea, The Company ſtand their own inſurers, Words muſt be con- 
ſtrued according to the ſubje& matter. What are the obligations upon the owners, 
which ariſe out of the fair conſtruction of this charter-party? Why, that they ſhall 
be anſwerable for damage incurred by their own fault, or that of their ſervants, from 
defects in the ſhip, or improper ſtowage; ſuch as mixing commodities together 
which hurt one another, &c, But if they were liable for damages occaſioned by ſtorms, 
they would become inſurers, not freighters; many of the difficulties which have 
been raiſed, are occaſioned by the multiplicity of unneceſſary words, introduced with 


a view to be more explicit; an effect which often ariſes from the ſame cauſe in acts 


of parliament. It ſeems the queſtion had occurred in the year 1759, and a clauſe 


mentioning Hip- damage was introduced, in order to fix the riſques for which the 
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owners were to be anſwerable; and that clavſe rides over all the former part of the 
charter- party. As to the other point, of the goods loft, the whole is one entire con- 
tract, and muſt be underſtood in a manner conſiſtent with itſelf; for it never could 


be intended, that the owners ſhould be protected from the leſſer loſs, and remain 


anſwerable for the greater. Hotbam v. Eaft India Company. Douglas 259. 

14. An action was brought againſt Rowland Hunt, and Thomas Hunt, who were 
partners, by one Meſen, as being the acceptors of fix bills of exchange, to the 
amount of 3209. The facts of the caſe were theſe ; the defendant Rewland happen- 
ing to be in the iſland of Dominica, on the 17th of April, 1778, wrote the following 
letter to his partner Thomas, in Lendon. As our friends Vance, Caldwell and 
© Vance, (who were merchants in Dominica) have made purchaſe of about 1co hog- 
ce ſheads of prize tobacco, and purpoſe ſhipping them, or as many of them as they 
* can get, by this convoy, I have agreed, that on their giving you orders for in- 
ce ſurance on any part of the fame, and ſending bills of lading conſigned to you in 
ce London, what bills of exchange they draw thereon, at the rate of 80 J. per hogſhead, 
e from ninety days to fix months” ſight, as ſhall be determined, will be duly ac- 
© cepted and paid by you, and doul:: not your punctual adherence thereto.” On 
the 1ſt of May following, Vance, Caldwell and Vance, wrote to the defendants, or- 
dering inſurance upon 40 hogſheads of tobacco, 3600/7. without taking any notice of 
having drawn any bills. This letter was received on the 6th or 7th of July, and in 
conſequence thereof, Themas Hint got the ſum mentioned inſured for a premium of 
303/. On the ſame 1ſt of May, Vance, Caldwell and Vance, wrote another letter 
to Thomas Hunt, appriſing him, that they had drawn ſix bills of exchange for 320017, 
in conſequence of Rowland Hunt's letter, payable to Robert Vance, and indorſed by 
him to the plaintiff, drawn on 40 hogſheads of tobacco. This letter was received 
on the 1oth day of July, on the 11th the bills arrived; and were preſented for ac- 
ceptance, together with Rowland Hunt's letter of the 1th of April. Themas Hunt 
refuſed to accept them, and after a negotiation of two or three days, a memo- 
randum was ſigned by the plaintiff, which after ſtating the bills, procgeded in theſe 
words. © Whereas forty hogſheads of tobacco have been conſigned to Meſſrs. Tho- 
"* mas and Rowland Hunt, on account of the above bills, and they being apprehen- 
* ſive that the net proceeds thereof may not be ſufficient for that purpoſe, have re- 
« fuſed to accept the ſaid bills; we therefore accept the bill of lading of the faid 
©« 40 hogſheads of tobacco, and the policy of inſurance for 5600/7. to cover the ſame 
« in caſe of loſs, being valued in the ſame policy at 901. per hogſhead, both which 
« we now acknowledge the receipt of, and that we will apply the net proceeds, 
« when in caſh, to the credit of Mr. Robert Vance, as far as the ſaid proceeds will 
« go in part payment of the above bills. Kender Maſon, for ſelf and late Co.“ The 
tobacco afterwards arriving, was received and fold by the plaintiff, and produced 
only about 14001. But the occaſion of the difference between this ſum and the va- 
lued price in Rowland Hunt's letter, did not appear. Upon the trial of the cauſe, it 
was inſiſted on the part of the plaintiff, that Rowland Hunt's letter of the 17th of 
April, was a virtual acceptance of the bills, and that nothing had happened to diſ- 
eharge that acceptance; that therefore the plaintiff, as the holder of the bills, was 

intitled. 
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ioticled to receive the diſference between their amount, and the amount of the price 


for which the tobacco was ſold, On the other hand it was contended, that the letter 


did not amount to ſuch a virtual acceptance; but if it did, that the memorandum 
had cancelled it. The verdict was for the defendants, whereupon the plaintiſF 
moved for a new trial; and after argument, and the Court having taken time to 
conſider, Lord Mansfield delivered the opinion of the Court as follows. The defence 
at the trial was, that the tobacco was not of the ſtipulated value, and that the Hunts 
never meant to be in advance for the drawers; and there is no doubt, but an agree- 
ment to accept may amount to an acceptance, and it may be couched in ſuch words, 
as to put a third perſon in a better condition than the drawer, For if one man, in 
order to give credit to another, makes an abſolute promiſe to accept his bill, the 
drawer, or any other perſon, may ſhew ſuch promiſe upon the exchange, to get 
credit; and a third perſon, who ſhould advance his money upon it, would have no— 
thing to do with the equitable circumſtances which might ſubſiſt between the drawer 
and the acceptor. But an agreement to accept, is ſtill but an agreement; and if it 
is conditional, and a third perſon takes the bill, knowing of the conditions annexed 
to the agreement, he takes it ſubje& to ſuch conditions. Here were many things 
ſpecified as the conditions of this acceptance; the inſurance, the bills of lading, the 
conſignment, a certain number of hogſheads to be delivered, and of a certain value 
to be rated by the hogſhead. On the face of the agreement, I thought, at the trial, 
and am till inclined to think, that the meaning of the parties was, that the tobacco 
to be conſigned ſhould be worth $0/. per hogſhead. Prize tobacco muſt, at that 
time, have meant American tobacco; and it is well known, that there is a great dif- 


ference between the value of American tobacco, and what comes from the French 
iſlands. In this caſe the difference is immenſe ; for the produce of the tobacco con- 


ſigned, was only about 1400 J. It is plain, that the Hunts never meant to be in ad- 
vance; and I think ſo great a difference in the value is ſuch a fraud, as will entitle 
the defendants to relief againſt the agreement. But as to this, the reſt of the 
Court have doubted ; chiefly becauſe there is no evidence to ſhew how the decreaſe 
in the value aroſe, whether from the inferiority of the quality, or the fluctuation of 
the market; if it aroſe from the buying up refuſe tobacco from the French Weft- 


Indies, the fraud would be manifeſt. But the reſt of the Court are extremely clear, 


that the ſecond inſtrument made an end of the whole, and I think the grounds and 
reaſons are unanſwerable. As to that part of the caſe it ſtands thus, the Vunts ſay, 
« we are not hound,” it is an impoſition, the tobacco is of an inferior value, for the 
letter repreſents it as worth 80 l. per hogſhead, the inſurance makes it gol. per hog- 
ſhead; and it turns out not be worth 4o/. per hogſhead, If Maſon had meant to 
ſay, © you are liable, and ſhall pay the bills,” what would his conduct have 
been? He would have left the policy of inſurance, and the bills of lading in their 
hands, and ſued them upon the acceptance. The tempration to accept was the 


commiſſion on the conſignment, and they were to have the ſecurity of the goods, and 


the inſurance ; but the plaintiff undoes all this, and ſays, © then I will take all from 
« you, ſecurity, commiſſion, Sc.“ This was ſaying, © I will ſtand in your place, 
© but not ſo as to be anſwerable for more than the produce of the tobacco.“ It is 
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impoſſible that the defendants could mean to accept, without any benefit or ſecurity, 


We are all therefore clearly of opinion, that this made an end of the agreement, 
Maſon v. Hunt. Douglas 284. 


16. In an action of debt on bond, in the penalty of 5o0o l. the condition appeared 
to be, that V. and ſeveral other perſons, being owners, or part-owners of different 
ſhips in the coal trade, had entered into an agreement, by which they promiſed and 
agreed, each with the other, and the heirs, executors, and adminiſtrators of each 
other, that if at any time within three years, any of theſe different ſhips, being 
employed in the coal trade, ſhould be taken, ſunk, burnt, or deſtroyed by an enemy, 
the other co-obligors ſhould, the better to enable the owner or owners of ſuch ſhip 
to ſuſtain the loſs, pay the ſum of 500 J. or, if the ſaid ſhip ſhould be ranſomed for 
leſs, the ranſom money to the owner or owners (without adding and their aſſigns) of 
the ſhip ſo taken or loſt ; ſuch co-obligors contributing thereto, in equal ſhares for ſuch 
ſhip. The condition therefore was, that the obligors and each of them, and their 
and every of their heirs, executors, and adminiſtrators, under the penalty of 500 /. 
to be paid to A. as general truſtee for all, ſhould perform and keep the agreement. 
The defendant then pleaded, that D. one of the co-obligors, and fole owner of one 
of the ſhips, called the M. had ſold, aſſigned, transferred, and diſpoſed of his ſhip, 
and all his right, title, and intereſt therein, after the date of the bond, to V. and 
that he had from the time of ſuch ſale and aſſignment, ceaſed to have any right, 
property, or intereſt in the ſhip; that none of the other ſhips had been taken, ſunk, 
burnt, or deſtroyed ; that the defendant had kept and performed the agreement 
with the owners of the other ſhips; that from the time of the date of the bond, until 
the ſale of D's ſhip, and while D. had any intereſt in her, ſhe had not been taken, 
ſunk, burnt, or deſtroyed; and that during all that time, the defendant had kept 
and performed the agreement with D. To this plea the plaintiff demurred 
generally; and after argument, the Court ſaid, there was no difficulty as to the 


form of the action, becauſe the bond was made to a truſtee. But if the agreement 


was transferred, we have not the whole caſe upon the record. If the ſhip was fold 
without an aſſignment of this agreement, D. had the value independent of the 
agreement; and therefore it remained a mere wager with reſpe& to him. If D. 
really aſſigned the agreement, and was damnified by the aſſignee, calling upon him 
for the benefit of it, the plaintiff ought to have replied the fact. The Court there- 
fore gave him leave to withdraw the demurrer, and reply, on the payment of coſts. 
Ayres v. Wilſen. Douglas 370. , 


16. In an action on the caſe upon articles, ſomewhat ſimilar to the agreement in 


the laſt caſe, the defendant pleaded, that the plaintiff had parted with his ſhip. 


To this plea the plaintiff replied, that he had agreed with the purchaſer to pay him 
500 l. if the ſhip was loſt within three months, and therefore was intereſted. The 
defendant demurred to this replication; but the Court gave judgment for the 


plaintiff, becauſe he continued intereſted, in conſequence of his agreement with the 
purchaſer. Reed v. Cole. Douglas 371. n. 


17. By an expreſs agreement the obligee of a bond to ſecure an annuity, may waive 
the forfeiture for non-payment on the day, ſo as to be entitled to recover againſt the 


obligor ; 
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obligor; although the obligor has been diſcharged under an inſolvent debtor's act, 
between the time of the forfeiture, and the commencement of the action. Melſter v. 
Banifter. Douglas 378. 


18. In an action of Aſumpſit, upon an agreement between the plaintiffs and the 
defendant, the declaration ſtated, that the plaintiffs being ſuttlers to four regiments 
of militia encamped at Coxheath, and as ſuch intitled to certain forage of oats and 
hay, for divers horſes daily, out of the king's magazines of oats and hay belonging 
to the camp, and which was furniſhed and ſupplied by the defendant, it was agreed 
between the plaintiffs and the defendant, that the plaintiffs might abſtain from 
taking the forage, or ſuch part thereof as they ſhould think fit, and might leave 
the ſame to be the property of the defendant; and that he ſhould pay and allow 
them 9d. 1. by the ration, for every ration to which they ſhould be intitled, and 
which they ſhould ſo leave at the magazine for the defendant. The declaration 
then ſtated, that in conſequence of this agreement, the plaintiffs had left a large 
quantity of forage at the magazine, which they were intitled to as ſuttlers to the four 
regiments, to be the defendant's property ; and became thereby intitled to receive a 
ſum of money from him, in the ſtipulated proportion of 9d. 3. per ration, but which 
he had refuſed to pay. Upon the trial of this cauſe, it appeared in evidence, that 
the plaintiffs had contracted to keep 32 horſes, 8 for each regiment, for a limited 
time, during which they were to be allowed for each horſe, a ration a day, conſiſting 
of 181b. of hay, and 81b. of oats. That the defendant was a contractor with 


Government, and was bound by his contract not to commute the allowance of 
forage for money; and that in fact the plaintiffs had only kept 14 or 15 horſes, 


inſtead of 32,; a verdict however was found for them, but with leave for the defendant 
to move to ſet it aſide, and enter a non- ſuit. The motion was accordingly made, 
and after a ſhort argument, the Court ſaid, that no power of words could ſo bend 
this caſe, as to make it appear otherwiſe than as a foul agreement between the 
parties. The queſtion was not, Whether the plaintiffs might not find out a method 
of cheating Government, although they ſhould take the forage, but whether what 
they had done was not a method of cheating Government? The plaintiffs were 
bound to keep eight horſes for each of the four regiments, and in eaſe of them, 
Government was to feed the horſes, ſupplying a certain quantity daily for each horſe 
that ſhould be kept. But by this agremeent, the plaintiffs were to have a compoſition. 
for the forage of the whole number of horſes, whether they were kept or not; 
which was a clear fraud upon the Publick. As to the queſtion, whether a non- 
ſuit ſhould be entered, or the judgment arreſted, the caſe was much ſtronger againſt 
the plaintiffs upon the evidence, than as ſtated in the declaration; therefore the rule 
for a non-ſuit was made abſolute. Willis v. Baldwyn. Douglas 433. 


19. The defendant was captain of a ſhip called the V. which was provided with: 
letters of marque, and was to cruiſe for three months, then to proceed to the 
coaſt of Africa, and from thence to America. The plaintiff in conſideration of 51. 
a month, as wages, and of certain ſhares of all prizes which ſhould be taken by 
the W. in the courſe of the cruiſe, entered on board, in the capacity of ſecond 


2. 
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lieutenant, and ſubſcribed certain articles, by which, among other things, it was 
agreed, between the defendant, as captain, and the plaintiff, together with ſeveral 
other perſons, as the officers and crew of the ſhip, that the plaintiff as ſecond 
lieutenant, and the crew ſhould repair on board, and proceed in the ſhip, and duly 
ſerve in their ſeveral capacitics and ſtations, in her then intended voyage from 
London to the coaſt of Aſrica, and at and from thence to ſuch place or places in 
America, as the maſter for the time being ſhould direct, and from thence back to 
the port of London, or ſome other her diſcharging port in Great Britain; and that 
the wages, or monthly pay, to grow due to the officers, ſailors, and others belonging 
to the ſhip, for their ſervices on board during that voyage, ſhould be paid to and 
accepted by them in manner following, viz. one half part thereof at the port of 
delivery of the negroes in America, and the remaining part thereof, and allo the 
wages which ſhould afterwards become payable, within 30 days next after the ſhi;/'s 
arrival at her port of diſcharge in Great Britain. The ſhip ſailed from London 
on the 25th of May 1779, and on the iſt of Auguſt, took a Spaniſh veſſel, of which 
the plaintiff was appointed prize maſter ; he carried her into Li/bon, where he re- 
maired till Jauuary following, in the care of this prize and her cargo, and until the 
ſame were diſpoſed of by the agents of the owners of the V. and he afterwards took 
his paſſage to England, and arrived on the 15th of. February. The W. on the 3d 
of September was taken by two Spaniſh men of war, in her paſſage to the coaſt of 
Africa, after the time, limited for the cruiſe had expired, and before her arrival at 
any port of delivery or diſcharge. The plaintiff therefore demanded of the defen- 
dant, 38 J. 75. 8 d. for his wages, at the rate of 5 J. per month, from the day 
that the ſhip failed, to that of his return to Exgland; but upon refuſal, brought 
his action; and on the trial obtained a verdict, ſubject to the opinion of the Court, 
upon the caſe above ſtated. After argument, and time taken to conſider, the 
Court were of opinion, that as a ſailor on board a ſhip on a trading voyage, the 
plaintiff was intitled to nothing; for freight is the mother of wages, and the ſafety 
of the ſhip is the mother of freight. But the plaintiffs counſel endeavoured to 
ſupport his caſe on another ground, and contended, that he was intitled to a ſum 
equal to his wages, upon the quantum meruit for his care of the prize; the queſtion 
then was, whether he could now make any demand in the nature of wages, from 
the time that he had the care of the prize ? The ſhip ſet out in a double capacity, 
ſhe was to perform her trading voyage, and to carry negroes from Africa to 
America ; but before that, ſhe was to cruiſe for three months as a privateer. 
All demand on account of the trading voyage is gone, and in her character as a 
privateer, the crew were intitled to no wages; for they all run equal riſques, and 
took their chance of their reſpective ſhares in prizes; therefore the Paſtea was 
delivered to the defendant. Abernethy v. Landale. Douglas 520. 


20. An action of Aſumꝑſit was brought on an agreement, by which the defendant 
was to take of the plaintiff a certain houſe, and the goods and fixtures therein which 
ſhould appear to be the property of the plaintiff, at a fair appraiſement, by two 
appraiſers, or their umpire, or elſe to forfeit a depoſit of five guineas; and if either 
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mould fail in his part of the agreement, he ſhould pay 10. to the other, excluſive 
of the depoſit, and the defendant was to take poſſeſſion on a day ſpecified. The 
declaration then averred, that the plaintiff on the day, was ready and willing to de- 
liver the premiſſes to the defendant, and ſuch goods and fixtures as ſhould appear to 
be the property of the plaintiff, at ſuch appraiſement as in the agreement was men— 
tioned; yet the defendant did not then, or at any other time, accept and take the 
premiſſes of the plaintiff, but wholly refuſed fo to do, by reafon whereof, he be— 
came liable to pay the 101. excluſive of the depoſit. To this declaration the de- 
fendant demurred ſpecially, for that it did not appear, 1ſt, That the plarnvalf had 
any intereſt in the premiſſes, at the time of making the agreement. Nor 2d, That 
he ever requeſted the defendant to take the premiſſes, ane ſuch of the goods, &c. 
Or zd. That the goods and fixtures were ever appraiſed. Atter argument, the Court 
ſaid, that this was not like a demiſe by deed, for here the plaintiff was to deliver 


pPoſſſſion, and therefore he ought to have ſhewn that he had a right ſo to do. And 


with reſpect to the appraiſement, if each party was to appoint one, the plaintiff 
ſhould have ſhewn that he had appointed one. However, the Court gave him leave 
to amend, on the payment of colts. Luxton v. Robinſon, Dovglas 598. 


21. The firſt count of a declaration, in an action of Aſſump/!, ſer forth a ſpecial 
agreement, by which the defendant undertook to contribute to the expence of a ſuit 
for tithes, then depending in the court of Exchequer. To this was added a count 
for money laid out and expended ; and another, upon an infimul computaſſet. On the 
trial, the plaintiffs failed in proving the ſpecial agreement, and therefore were going 
into evidence on the general counts; but the Judge would not permit this to be 
done, and directed a non-ſuit, The caſe afterwards came before the Court, upon a 
rule to ſhew cauſe, why the non-ſuit ſhould not be ſet aſide, and a new trial granted, 
on the ground of a miſ-direction; when Lord Mangſield ſaid, This was formerly 
the rule, when the faſhion was to lay hold of a non-ſuit wherever it could be done, 
W hen I went the Weſtern circuit, a caſe of this fort came before me; I was ſtrongly 
inclined againſt the practice, and permitted the plaintiff to go into the general 
counts; and I conſulted Sir Eardley Wilmot, who went the circuit with me, and 
he approved of it. It was afterwards mentioned to the other Judges, who con- 


curred with us in opinion; therefore the rule was made abſolute, Payne v. Bacomb, 
Douglas 628. | 


22, In a ſpecial action on the caſe, for non-performance of an agreement, the 
declaration ſtated, That the plaintiffs, as the aſſignees of one Gardener, a bankrupt, 
were intitled to the equity of redemption of 1490 J. bank ſtock, which was in mort- 
gage to one Lane, for a ſum of money lent by him to the bankrupt; and that the de- 
fendant was deſirous, that the equity of redemption ſhould be aſſigned to Laue by the 


plaintiffs, and that they ſhould execute to Lane a general releaſe of all claims and 


demands, which they, as aſſignees, had upon him. The declaration then ſtated the 
agreement, which was, © That on Gardener's having his certificate confirmed by 
« the Lord Chancellor, and on the plaintiffs aſſigning to Lane, or any perſon he 
* ſhould appoint, ſo far as in them lay, the equity of redemption of the ſaid capi- 
* tal ſtock, and alſo executing to him a general releaſe of all claims and demands, 
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* the defendant would in four months afterwards, pay to the plaintiffs 6111. for the 
ce benefit of the bankrupt's creditors.” The declaration then averred, that on the 
19th of July, 1774, the bankrupt's certificate was allowed and confirmed by the 
Chancellor; and that the plaintifis at all times ſince the making of the agreement, 
had been ready and willing, and at the expiration of four months from the time of 
the certificate being confirmed, viz. on the 2oth of November, 1774, offered to the 
defendant, to aſſign, as far as in them lay, the ſaid equity of redemption, and to 
execute and deliver to Lane, a general releaſe, and did then tender to the defendant 
a draft of ſuch aſſignment and releaſe for his approbation; but that the defendant 
abſolutely diſcharged the plaintiffs from executing the ſame, or any aſſignment, or 
leaſe whatſoever, and alſo refuſed to pay them the 6117, or any part of it. To 
this declaration the defendant pleaded, 1ſt, The general iſſue, and 2d. That the 
plaintiffs never executed any aſſignment, or releaſe to Lane. After arguing a de- 
murrer to thoſe pleas, the Court ſaid, if there ever was a clear caſe, this was one; 
for it need only be ſtated what the agreement, tender, and diſcharge were, as ſet 
forth in the declaration. It charged, that the plaintiffs offered to aſſign, and to exe- 
cute and deliver a general releaſe, and that they tendered the draft of an aſſignment 
and releaſe, and offered to execute, and deliver ſuch aſſignment; but that the de- 
fendant abſolutely diſcharged them from executing the ſame, or any aſſignment and 
releaſe whatſoever. The defendant then pleads, that the plaintiffs did not actually 
execute an aſſignment and releaſe; and the queſtion is, Whether there was a ſuffi- 
cient performance? Taking it on the reaſon of the thing, the party muſt ſhew that 
he was ready; but if the other ſtops him, on the ground of an intention not to per— 
form his part, it is not neceſſary for the firſt to go farther, and do a nugatory act. 
Here the draft was ſhewn to the defendant, for his approbation of the form, but he 
would not read it; and upon a different ground, namely, that he meant not to pay 


the money, diſcharged the plaintiffs from executing it. Now it is a clear princi- 


ple, that where ſomething is to be performed by each party, at the ſame time, 
he who was ready, and offered to do his part, may ſue the other for not perform- 
ing his. Therefore judgment was given for the plaintiffs. Fones v. Barkley, 
Douglas 659. 

23. In an action of covenant for rent in arrear, the declaration ſtated a demiſe, 
by indenture under ſeal, from-the plaintiff to one B. his executors, adminiſtrators 
and aſſigns, for 21 years; containing the uſual covenant by B. for himſelf, his exe- 
cutors, adminiſtrators and aſſigns, for payment of the rent, and alſo a mutual cove- 
nant, that the leaſe ſhould be determinable at the end of the firſt ſeven or eleven years, 
at the option of either party, on giving ſix months notice to the other. The de- 
claration then ſtated, that afterwards, by deed poll between B. and the plaintiff and 
defendant, B. by the conſent of the plaintiff, teſtified by his executing the deed poll, 
ſold, aſſigned, and ſet over to the defendant, his executors, adminiſtrators and 
aſſigns, the demiſed premiſſes, for the unexpired reſidue of the term; he and they 
paying the rent, and performing the covenants in the leaſe, and indemnifying B. 
his executors and adminiſtrators, againſt the ſame; and by this deed poll it was 
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agreed, between the plaintiff, the defendant, and B. that the ſaid term of 21 years, 

Mould be and contipue an abſolute leaſe, to the end of that term; and therefore 
they rcleaſed each other from the covenant in the leaſe contained, for ſooner deter- 
mining the ſame. The declaration then ſtated, that the defendant, by virtue of 
this deed poll, entered and became poſſeſſed, &c. That the plaintiff had always 
performed the covenant on his part, but that the defendant had been guilty of a 
breach of his covenant, by the non-payment of half a year's rent, which became 
due at Chriſtmas, 1780. To this declaration the defendant pleaded, that before the 
rent ſo in arrear became due, wiz. on the 3d of September, 1779, he aſſigned the 
demiſed premiſſes, and all his eſtate and intereſt therein, to one S. for the 
reſidue of the term; and that by virtue of this aſſignment, S. entered and became 
poſſeſſed, before any part of the rent now demanded became payable. Upon a general 
demurrer to this plea, the queſtion was, Whether, according to the ſtate of the 
caſe, as ſet forth in the declaration, the defendant was to be conſidered as having 
become an immediate leſſee under the plaintiff, by the operation of the deed poll, 
or at leaſt, as having thereby covenanted perſonally with the plaintiff, for the pay- 
ment of the rent, or whether he was only an aſſignee, with a mere derivative title 
from B. the firſt leſſee. If the defendant was a leſſee, or had covenanted perſonally 
with the plaintiff, he was liable for breaches of covenant, happening after the aſ- 
ſignment of his intereſt; becauſe tho' the privity of eſtate was gone, the privity of 
contract ſtill remained between him and the leſſor. But if he was only an aſſignee, 
there never was any privity of contract between them; and therefore he ceaſed to 
be liable, as ſoon as his aſſignment to S. put an end to their privity of eſtate; and 


the Court being of this latter opinion, judgment was given for the defendant, 
Chancellor v. Poole, Douglas 735. 


24. An action was brought againſt the defendant, as captain of a ſhip, for goods 
ſold and delivered; and upon the trial it appeared, that the goods were ordered by 
the owners, before the defendant was appointed captain, and that ſome of them were 
actually delivered, before ſuch his appointment; but that a cable, and ſome other 
cordage, were delivered afterwards. The queſtion therefore was, Whether the de- 
fendant was liable for the payment of all the goods furniſhed, or only for thoſe 
delivered after he was appointed ? And the Court held, that where a captain contracts 
for the uſe of a ſhip, the credit is given to him, in reſpect of his contract. It is 
allo given to the owners, becauſe the contract is on their account; and the tradeſ- 
man has likewiſe a ſpecific lien on the ſhip itſelf, Therefore in general, the tradeſ- 
man who gives the credit, debits both the captain and the owners; but in this caſe, 
the captain made no contract perſonally, the owners contracted for their ſhip, the 
credit was given to them only, and there was not a ſhadow of colour to charge the 
captain for any part of thole goods. Therefore the Court ordered a non-ſuit to be 
entered. Farmer v, Davies, 1 Term Rep. B. R. 108, 


25. On the trial of an action for money had and received, it appeared to be 


brought by the plaintiff, to recover ten guineas, which he had paid the defendant 


for a one-horſe chaiſe and harneſs, on condition to be returned in caſe the plaintiff's 
Vor. I. Q wife 
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wife ſhould not approve of it; paying 3s. 6 d. per diem, for the hire of it in the mean- 
time. That this contract was made by the defendant's ſervant, but that his maſter 
did not object to it at the time. That the plaintiff's wife not approving of the 
chaiſe, it was ſent back at the expiration of three days, and left on the defendant's 
premiſſes, without any conſent on his part to receive it; and that the hire of 3s. 64. 
per diem was tendered at the ſame time, which the defendant refuſed to accept, as 
well as to return the money. After a verdict had been given for the plaintiff, the 
Court was moved, that a non-ſuit might be entered; on the ground, that this action 
for money had and received would not lie, but that it ſhould have been on the ſpe- 
cial contract. After argument, the Court was of opinion, that the action would lie, 
and therefore diſcharged the rule. Upon this occaſion Lord Mangfeld ſaid, I am a 
great friend to the action for money had and received, for it is a very beneficial 
action, and founded on principles of eternal juſtice, In ſupport of ſuch an action, I 
ſaid, in the caſe of Meſton v. Downes, Douglas 23. that I would guard againſt all in- 
conveniences which might ariſe from it, particularly a ſurprize upon the defendant, 
as where the demand ariſes on a ſpecial contract, it ſhould be put on the record; 
but I have gone farther than that, for if the parties come to trial on another ground, 
though there happens to be a general count for money had and received, I never 
ſuffer the defendant to be ſurprized by it, unleſs he has had notice from the plain- 
tiff, that he means to rely on that, as well as the other ground. But, conſiſtent 
with that guard, I do not think the action can be too much encouraged. Here 
there is no pretence of a ſurprize on the defendant, and there is no other queſtion to 
be tried; the defendant knew the whole of the matter in difpute, as well as the plain- 
tiff. On what ground then can it be ſaid, that this is not money paid to the plain- 
tiff's uſe? The defendant has got his chaiſe again, and notwithſtanding that, he 
keeps the money. I was of opinion at the trial, that this action would lie, and of 
that opinion I ſtill continue. Towers v. Barret, 1 Term Rep. B. R. 133. 


26. In an action of trover for goods, it appeared, that the plaintiff had pawned 
goods to the value of about gol. with the defendant, who was a broker, for which 
he advanced her 25/. and was to receive nine guineas for the intereſt thereof, for kalf 
a year; that in order to ſecure this, a written agreement was entered into, the pur- 
port of which was, that upon payment of 347. gs. and intereſt thereon, the plaintiff 
was to have the goods returned, except in caſe of loſs, or accident by fire. That in 
ſact a fire had happened, by which the greater part of the goods had been conſumed, 
That a demand of the remaining part was afterwards made by the plaintiff, and 47. 
offered for warehouſe room, which the defendant refuſed. Lord Mansfield was of 
opinion at the trial, that the parties were in pari delifto, and that the rule potior ef 
conditio palſidentis ought to prevail, and therefore the plaintiff was non- ſuited. After- 
wards, upon a motion to ſet aſide this non-ſuit, and to have a new trial, the Court 
ſaid, this was an equitable action brought by the plaintiff, in order to be relieved 
from an uſurious contract. She muſt therefore come with clean hands, according 
to the principle laid down in the caſe of Beſanquet v. Daſpwood, Forrefter 38. that 
thoſe who ſeek equity muſt do equity. For it was there determined, that a court of 
equity would afford relief in ſuch caſes, upon payment of principal and intereſt. 


The 
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; The lender upon an uſurious contract, is precluded from recovering any ching; but 
1 if the borrower ſeeks relief, he muſt firſt do what is right as between the parties. 
Z Here the plaintiff did not tender what had been actually advanced, and therefore 
pe.” could not have the benefit of this equitable action. Rule refuſed. Fitzroy v. Gwillim, 
1 Term Rep. B. R. 153. 


27. In the year 1779, the defendant being governor of Quebec, appointed captain 
Sinclair to the command of a fort called Michilimatinac, ſituated upon the lake Huron, 
in the province of Canada. On the 17th of Auguſt, 1779, the defendant tranſmitted 
to Sinclair certain inſtruftions reſpecting the government of the fort, in which he 
ſaid, © you are to pay great attention to the Indians reſorting to Michilimakinac, or fur- 
te niſhed with neceſſaries from thence, endeavour to preſerve them in good humour, 
ce and attach them by every means in your power to the King's intereſt.” In another 
part of the ſame inſtructions he added, © you will draw bills of exchange for defray- 
e ing the contingencies incident to that poſt, in the manner practiſed by Major De 
& Peyſter, taking care to moderate and reduce thoſe expences, as far as can be done, 
« without injuring the King's ſervice.” Sinclair, for ſome time, employed one Grant 
to diſtribute preſents among the Indians, and to procure military ſtores, &c. for the 
uſe of the garriſon; and, in order to defray theſe and other expences, he drew bills 
of exchange upon the Governor according to his inſtructions; but when theſe ac- 
counts came to the Governor, he made objections to ſeveral of the articles, as unneceſ- 
ſary and exorbitant; and ſoon afterwards recommended the plaintiff to Sinclair, by a 
letter dated the 16th of May, 1782, which, among other things, contained the fol- 
lowing paragraphs. © Upon an examination of the accounts, accompanying your 
late drafts for expences incurred at Michilimakinac, the articles are in general 
« charged at prices exceeding all bounds of moderation. Upon the compariſon of 
tte the prices made here, the advantages taken of the neceſſities of the Crown, by the 
« traders at Michilimakinac, is ſhamefully obvious; and it is more fo, in the account 
« of Mr. Grant, who appears to be an agent for Government, than in any other par- 
« ticular. Perſuaded that you have ſupplied your wants from thoſe traders, in 
te whom you have had the greateſt reaſon to confide, I find there is but little ro be 
te expected from any of them reſiding at that poſt; which induced me to make en- 
1 re quiry, if any perſon could be found here more worthy of the publick confidence. 
9 x A Mr. Macbeatb, who will deliver this letter, and who has juſt made application 
TE. ©« for a paſs, was mentioned to me as a man of known and eſtabliſhed integrity; and 
te upon a more particular enquiry, I find that he has always, both here and in the 
«© Upper Country, merited that character. I have propoſed to him, to ſupply the 
« Crown with ſuch quantities of Indian corn and greaſe, as may be wanted for the 
| <« neceſſary purpoſes of that poſt; and likewiſe all other articles which ſhall occa- 
: « ſionally be wanted in the engineer department, which he has undertaken to do for 
* 10l. per cent. on the market prices at the place, (coſts and charges;) a profit which 
< appears to be reaſonable, inaſmuch as it is greatly under that hitherto charged. 
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4 e Theſe inſtructions, and all others that concern the intereſt of the Crown, I am 
5 « perſuaded that you will cheerfully give him.” On the next day, being the 17th 
5 of May, 17 82, the defendant wrote the following letter to the plaintiff, © Having - 
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te thought it fit to direct Lieutenant Governor Sinclair, commanding the poſt of 
« Michilimakinac, to employ you in ſupplying ſuch quantities of corn and greaſe, and 
ce all other articles as ſhall be wanted for the uſe of the Crown at that poſt, in conſe- 
* quence of your offer to furniſh the ſame at the rate of 1e/, per cent. on the coſts 
« and charges here and to Michilimakinac, for all articles, corn and greaſe excepted, 
« and theſe at the ſame rate where they ſhall be purchaſed, for which ſufficicat 
te youchers are to accompany your accounts; you are therefore hereby directed to 
ce make application from time to time to Lieutenant Governor Sinclair for ſuch di— 
te rections, information, and aſſiſtance, as will beſt enahle you to execute that buſi- 
ce neſs to the greateſt advantage for the public intereſt, as your continuing in this em- 
ce ploy will entirely depend upon your conduct therein.” Several ſpecial orders were 
afterwards ſent by Sinclair to the plaintiff, for ſupplying certain articles, and parti- 
cularly, one order, dated the 1ſt of Auguſt, 1782, in the following words. © You 
« will be pleaſed for the future, without any requiſitions in form, to provide for the 
« different ſervices of the poſt in the manner leaſt expenſive to Government, and till 
« equal to the neceſſities of the different departments.” The plaintiff in purſuance 
of theſe orders, furniſhed ſeveral articles to a conſiderable amount, and entitled his 
bills Government debtor to George Macbeath, for ſundries paid by order of Lieutenant 
Governor Sinclair, But when theſe bills were ſent to the defendant at Quebec, he ob- 
jected to ſeveral of the articles as being unreaſonable, and furniſhed contrary to ſub- 
ſequent inſtructions. On the 2d of July, 1784, the defendant's ſecretary wrote the 
following letter to Meſſrs. Dobie and Forſyth, who were the agents for certain bill 
holders. I am commanded by his Excellency General Haldimand to acquaint you, 
© that in conſequence of inſtructions from the Lords Commiſſioners of his Majeſty's 
« Treaſury, in anſwer to a repreſentation made by him to their Lordſhips, concern- 
ce ing the bills drawn upon him by Lieutenant Governor Sinclair in the year 1782, 
ce which he thought it neceſſary to refuſe payment of, his Excellency in conformity 
« with the offer which he made to the holders of the ſaid bills in the year 1782, is 
« {till willing to pay ſuch parts of the charges, for which the ſaid bills were drawn, 
cas at that time appeared upon examination to be reaſonable.” Then, after ſtating 
the amount of goods furniſhed for the engineer department, to the value of 92661. 
55. 14d. which the Governor was willing to pay, the letter proceeded thus; © His 
« Excellency will alſo pay for all the goods or utenſils furniſhed for the engineer de- 
ce partment, ſo far as they ſhall appear to be charged at reaſonable prices, to be 
ce aſcertained by merchants appointed for that purpoſe by his Excellency, and the 
ce holders of the bills. And he will further pay for the labour, fo far as the accounts 
te thereof ſhall appear to be properly vouched. But with regard to the charges for 
ce the hire of horſes and carts, his Excellency, from the exorbitance of the charge, 
« will have nothing to do therewith ; leaving nevertheleſs to the complainants, to 
© take ſuch methods to procure redreſs therein as they ſhall think proper. With 
ge reſpect to the Indian department, his Excellency will pay ſuch part of the articles, 
« as compoſe the accounts for which the bills were drawn, as were not purchaſed 
« contrary to his orders to Lieutenant Governor Sinclair, dated the 22d of Auguſt, 
« 1781; and except allo, for the articles furniſhed by Lieutenant Governor Sinclair 
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„ himſelf, which his Excellency will not pay, as they were received from the 


©« /y4ia1s, in expectation of being well repaid by the preſents which they afterwards 
« recc.ved from the King's ſtores.” The letter then ſtated the account of Indian 
expen'©s, amounting to 12,7151. gs. 10d, and concluded by ſaying, © you will 
« the fore ſee by the foregoing ſtate, that the ſum propoſed by his Excellency Ge- 
te neril Haldimand, to be immediately paid, amounts to 21,9811. 145. 111d, New 
« , currency.” The bills which Sinclair drew in favour of the plaintiff, were 
draw upon the defendant, as Governor and Commander ia Chief at Q ee; in 
which poſt he continued till the year 1785, The plaintiff finding that all theſe 
bills drawn by Sinclair, and indorſed by himſelt, which were to a much greater 
amount than the above mentioned ſum, would not be accepted by the defendant, 
received a partial payment from him; with a proviſo, that it ſhould not prejudice 
his claim: for the remainder; and to recover ſuch remainder, he brought his action 
againſt the defendant, upon promiſes as agent, for work and labour, &c. to 
which the defendant pleaded the general iſſue. On the trial it was acknowledged, 
that all the accounts had been ſubmitted by the defendant to a board of officers, for 
them to examine, and to report what charges ought to be allowed; and that the ſum 
which they adjudged to be due, had been paid by the Treaſury, though it fell very 
ſhorr of the plaintiff's demand. But the learned Judge was of opinion, that the 


goods in queſtion having been ſupplied for the uſe of Government, and the defend- 
ant not having perſonally undertaken to pay, the plaintiff ought to be nonſuited. 


That it appeared to him, that the plaintiff had acted with the defendant, ſolely in 


the character of Commander in Chief, conſidering him as the agent of Government; 


that all che letters imported to be a tranſaction on the part of Government; and that 
the accounts confirmed it. But the plaintiff's counſel appearing for their client 
when he was called, the Judge left the queſtion to the jury; telling them, that in 
point of law they were bound to find for the defendant; and upon their aſking him, 
whether, if the defendant was not liable, any other perſon was, he told them, that 
was no part of their conſideration; but that in his opinion, if the plaintiff's demand 
was juſt, his proper remedy was by a petition of right to the Crown. Whereupon the 
jury found a verdict for the defendant accordingly, The plaintiff therefore moved the 
Court for a new trial, on the ground of a mil-direCtion of the Judge, upon theſe two 


points. iſt. That the defendant had, by his own conduct, made himſelf perſonally 
liable, and that this queſtion ought to have been left to the jury. 2d. That the 


plaintiff had no remedy againſt the Crown by a petition of right, on the ſuppoſition 
of which the jury had been induced to give their verdict. Previous to the argument 
of this caſe, Lord Mansfeld declared, that the Court did not feel it neceſiary for 
them to give any opinion on the ſecond point; his Lordſhip ſaid, that great differ- 
ence had ariſen ſince the Revolution, with reſpect to the expenditure of the public 
money; before that period, all the public ſupplies were given to the King, who in 


| bis individual capacity contracted for all expences; and he alone had the diſpoſition 


of the public money. But ſince that time, the ſupplies have been appropriated by 
parliament to particular purpoſes; and now, whoever advances money for the pub- 
lic ſervice, truſts to the faith of Parliament, That according to the tenor of Lord 
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Somers's argument in the Bankers' caſe, (Vide State Trials, vol. II. page 159.) though 
a petition of right would lie, yet it would probably produce no effect. No benefit 
was ever derived from it in that caſe; and Parliament was afterwards obliged to pro- 
vide a particular fund towards the payment of theſe debts. ( Vide ſtat. 12 & 13 Will. III. 
c. 12. J 15.) Whether however this alteration in the mode of diſtributing the ſupplies, 
had made any difference in the law upon this ſubject, it was unneceſſary to determine; 
for at any rate, if there was a recovery againſt the Crown, application mult be made 


to Parliament, and it would come under the head of ſupplies for the current year. 


The counſel then proceeded in their argument; after which the Court ſaid, that 
the only queſtion was, whether the defendant was liable or not in this action? If 
he was, the plaintiff muſt recover; but if not, no conſideration reſpeCting the 
plaintiff's remedy againſt any other party, could induce the Court to make him fo. 
There was no colour to ſay, that the defendant was liable in his character of Com- 
mander in Chief. In a late caſe, where one Savage brought an action againſt Lord 


North, as Firſt Lord of the Treaſury, in order to be re-imburſed the expences 


which he had incurred in raiſing a regiment for the ſervice of Government; it was 
held, that the aQion did not lie. So in another caſe, of Lutterloh v. Halſey, which 
was an action brought againſt the defendant, who was a commiſſary, for the ſupply 
of forage for the army, and by whom the plaintiff had been employed in that ſer- 
vice; it was held, that the defendant was not liable. In the preſent caſe it was 
notorious, that the defendant did not perſonally contract. The plaintiff knew at the 
time that he furniſhed the ſtores, that they were for the uſe of Government, and he 
afterwards made Government debtor in his bills, In great queſtions of policy, the 
Court cannot argue from the nature of private agreements; but even in theſe caſes, 
the queſtion muſt be, what was the meaning of the parties, at the time of entering 
into the contract. A perſon acting in the capacity of an agent, may undoubtedly 
contract in ſuch a manner, as to make himſelf perſonally liable, and that brings it 
to the true queſtion here; namely, whether, from any thing that paſſed between 
the parties at the time, it was underſtood by them, that the plaintiff was to rely 
upon the perſonal ſecurity of the defendant? But nothing appeared from the evi- 
dence in this caſe, to warrant ſuch a concluſion, Government was made debtor, 
and it is evident, that the plaintiff look'd to them for payment; for he firſt made 
application to the Treaſury, and his demand againſt the defendant was only an 
after-thought, when he found he could not obtain the money in any other way, 
Great inconveniences would reſult from conſidering a governor, or commander 
as perſonally reſponſible, in caſes like the preſent; for no man would accept of any 
office of truſt under Government upon ſuch conditions ; and indeed it has frequently 
been determined, that no individual 1s anſwerable for any engagements which he 
enters into on their behalf, As to the conſtruction of letters, if they are written in 
ſo dubious a manner, as to be capable of different conſtruaions, and can be ex- 
plained by other tranſactions, the whole evidence muſt be left to the jury to decide 
upon, for they are to judge of the truth or falſehood of ſuch collateral facts, as may 
vary the ſenſe of the letters themſelves ; but if they are not explained by any other 
circumſtances, then like deeds, or other written agreements, the conſtruction of 
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them is a mere matter of law. In what character then, as appears from theſe 
documents, did the defendant act throughout this buſineſs ? It is true, that he gave 
the order to Sinclair, and that every thing which the plaintiff did, was purſuant to 
directions from the latter, whom he was inſtructed to obey. Theſe orders however 
did not flow from the defendant in his own perſonal character, but as governor and 
agent for the Public; and ſo the plaintiff himſelf conſidered it. And in any caſe, 
where a man acts as agent for the Public, and treats with another in that capacity, 
there is no pretence to ſay, that he. 1s perſonally liable. The Court therefore 
refuſed to grant a new trial. Mackbeath v. Haldimand, 1 Term Rep. B. R. 17 2. 


28. R. S. being arreſted for 35 J. at the ſuit of J. T7. A. R. a friend of his, gave 
a written undertaking to the ſheriff's officer, either to put in good bail, or ſurrender 
the body, or pay the debt and coſts, before the return of the writ; and upon the 
faith of this undertaking, R. S. was liberated. But the terms of it not being com- 
plied with, the officer was compelled, by force of an attachment iſſued againſt the 
ſheriff, to ſatisfy the plaintiff in the action, his debt and coſts amounting to 44 /, 
The officer therefore brought an action againſt A. R. upon his undertaking, and 
the queſtion was, whether the plaintiff was entitled to recover in ſuch action? After 
argument, the Court held, that this undertaking was void, conſidered in every 
point of view. The caſes reſpeting executions of Fieri Facias, or perſons in exe- 
cution on Capias ad Satisfaciendum, do not affect this queſtion; becauſe the ſtatute 
ſpeaks only of perſons arreſted on meſne proceſs. The ſtatute of 23 Menry VI. re- 


quires the bond to be given to the ſheriff, as ſuch, for the appearance of the party, 


and for no other purpoſe; and if there be any other condition expreſſed in the 
bond, it is void. This undertaking therefore is bad on both grounds, for it is not 
given to the ſheriff himſelf, and it is for ſomething independant of the defendant's 
appearance, The ſtatute does not authorize Sheriffs" bailiffs to take obligations for 
the appearance of perſons arreſted ; it expreſsly mentions the bailiff of a franchiſe, 
and means only thoſe officers who have the return of proceſs; for where the proceſs 
is directed to the ſheriff, the indemnity muſt be to him. Then as to undertakings 
by attornies, it is true that this court will not ſuperſede an act of parliament by 
any regulations of their own, concerning the officers of the court; but that is not 
the caſe with reſpe& to the practice againſt attornies. The ſtatute ſpeaks only of 
obligations given to the ſheriff, and does not extend to ſuch as are given to the 
party. In Sid. 132. and 1 Lev. 98. the promiſe to the bailiff was good, becauſe it 
was made on the part of the plaintiff, And in Hall v. Carter. 2 Mod. 304. it is 
ſaid, that though the ſheriff cannot take a bond in any other form than that pre- 


ſcribed by the ſtatute, yet the party himſelf may. The diſtinction therefore is 


between thoſe caſes, where the undertaking is given to the plaintifF in the cauſe, and 


where it 1s made to the ſheriff; for in the latter caſe, the form of the ſtatute muſt | 


be ſtriftly purſued. Where an application is made againſt an attorney upon his 
undertaking, it is made by the plaintiff to compel the performance of a contract 
entered into with him; and on that ground it is valid. The rule of the Court 
therefore ſtands perfectly clear of the regulations of the act of parliament. The 
Poſtea was ordered to the defendant. Rogers v. Reeves, 1 Term Rep. B. R. 418. 
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29. William Smith being poſſeſſed of certain premiſſes for a long term of years, 
by indenture of leaſe, dated the 25th of March 1783, demiſed the ſame to Robert 
Stein, from the date of the leaſe, tor the term of eight years, at the yearly rent of 
311. 105. payable quarterly. Under this leaſe Swin entered, and took poſſeſſion; 
and by indenture dated the 12th of April 1785, in conſideration of 145 J. 13s. he 
aſſigned the premiſſes to William Swin, for the remainder of the term; who after- 
wards, by indenture, dated the 6th of July 1785, aſſigned the ſame over to William 
Sellon. Under this aſſignment Sellon entered, and took poſſeſſion ; and was after- 
wards applied to by William Smith, the original leſſor, to take the premiſſes ; where- 
upon the following agreement was entered into between William Sellon and Ann 
Smith, as agent for her huſband; viz. © Agreement between Mr, 69h and Mr, 
ce Sellon for the Folly Sailors at Rotherhithe; Mr. Smith to have the houſe on the 
ce terms as mentioned in the leaſe, and to pay 8/. 105. over and above the rent 
ce annually, towards the good will already paid by Mr. Sellon.“ Under this agree- 
ment IVilliam Smith took poſſeſſion of the premiſſes; and on the 14th of January 
1786, William Sellon diſtrained upon his goods, for a quarter's rent. In an action 
of replevin brought by Sith, the queſtion was, whether the defendant, as bailiff to 
&ellon, had a right to diſtrain for any and what rent? After argument, the Court 
declared their opinion, that the agreement between Sel/on and Smith, was intended 
to be a ſurrender of the whole term. The leaſe came into the hands of Sellon, by 
aſſignment, and Smith wiſhed to have it again. There was no colour to ſay, that 
Smith only wanted it for a particular period of the term, for when the agreement 
ſays he ſhall have it on the terms of the original leaſe, it means for the whole term. 
Then as to the 8 7. 105. that was the conſideration on which the ſurrender was 
made, to be paid towards the good will. Sellon had paid a ſum of money in groſs, 
in order to get the aſſignment of the leaſe, and inſtead of taking back that ſum which 
he had paid, he agreed to receive it back again by annual payments. Now, as it is 
not expreſſed upon the face of the agreement, from what time the payment of the 
8 J. 10s. was to commence, it mult be taken to mean from the time when the 
agreement was made. In doubtful caſes, where the parties expreſs themſelves in- 
accurately, the Court will expound their contracts according to their intention; 
and it is a maxim in law, fo to judge of contracts, as to prevent a multiplicity of 
actions. Therefore this muſt be taken to be a ſurrender, in order to prevent two 
actions inſtead of one; for if Sellon was to recover againſt Smith, the latter might 
recover upon the leaſe againſt the former, which would be abſurd; and it is on 
this ground, that the Courts have conſtrued expreſs words of covenant into a 
releaſe, As, ſuppoſing the obligee of a bond covenanted, that he would not ſue 
upon it, the Court ſay, that ſhall operate as a releaſe ; for if it operated only as a 
covenant, it would produce two actions. So here, it being clear that Smith was to 
have the leaſe back again, it operates as a ſurrender, and Sellon cannot recover any 
more than the 8/7. 105. which is to be paid annually, as a ſum in groſs; and 
therefore he is intitled to an action of Aſump/it to recover that ſum. Smith v. 
Alapleback, 1 Term Rep. B. R. 441. | 
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30. In an action on the caſe, the plaintiff declared upon a ſpecial agreement, 
that he was to buy of the defendant all the fat or tallow which the defendant ſhould 
have to diſpoſe of, for 12 months, from the 31ſt of Fuly 1784, at the price of 
4 5. per ſtone, There was a ſecond count, ſtating the agreement to be, to deliver 
the fat or tallow at the price of 4 5. per ſtone, and two gallons of gin to be delivered 
at Chriſtmas. Upon the trial of the cauſe, the agreement proved was this. That 
the plaintiff was to give 45. per ſtone, and if he gave any other perſon more, he was to 
give the ſame to the defendant ; this the judge held to be ſo material a variance, 
that he directed the plaintiff to be non-ſuited. And on a motion to ſet this non- 
ſuit aſide, the Court was of opinion, that the non-ſuit was proper. That it was 
incumbent on the plaintiff to ſtate his caſe truly; but the contract as ſtated, was 
different in ſenſe, from that which was proved. For a contract, that the defendant 
ſhall deliver all his tallow at @ particular price, was not the ſame as a contract, that 
he ſhall deliver it at that price, or at a greater, upon the happening of a particular 
event. The plaintiff ſhould have ſtated the whole, and then have averred that he 
had not given more than 4 s. per ſtone to any other perſon, and that he was ready 
to have paid that ſum, This was not the caſe of an alternative contract, where the 


party has an option to do one thing or another; but it depended upon a contingency, 


becauſe, according to ſome future event, it was a contract for a greater or leſs 
ſum. Therefore the term alternative was improperly uſed here. The true queſtion 
is, Whether a plaintiff muſt not ſtate the contract which he declares upon, as it is? 
And whether he can ſtate a contract as abſolute, when, whether it is abſolute or 
conditional, depends on the event of another fact? The Court therefore refuſed the 
motion, Churchill v. Wilkins, 1 Term Rep. B. R. 447. 


31. In an action of covenant upon a charter-party, the declaration ſtated, that the 
charter- party was made on the 23d of November 1781, at St. Helena, between the de- 
fendant, by the name and addition of Capt. Moolſiey, commander of his Majeſty's ſhip 
Magnanime, and ſenior officer of his Majeſty's ſhips and veſſels at S. Helena, (there 
being no commiſſary for priſoners there} on account of his Majeſty, of the one part; and 
the plaintiff, by the name and deſcription of G. Unwin, one of the agents of his Ma- 
jeſty's ſhip Hanibal, of the other part; whereby it was agreed between the plaintiff 
and the defendant, reſpecting the taking the prize ſhip Le Seveiere, to be employed as a 
carte] to carry French priſoners to Europe, that as ſoon as ſentence and condemnation 
ſhould have paſſed upon her, ſhe ſhould proceed with the French priſoners taken by 
the Hanibal, to the firſt port in France. That the defendant, on account of the King, 


ſhould put on board a commiſſioned officer, to have the charge and command of her, 
and a midſhipman to aſſiſt him. That the defendant, on account of the King, further 


conſented and agreed, that if any accident ſhould happen to the ſhip, either by fire, or 
being ſtranded, or loſt by any other unavoidable accident, while ſhe ſhould be em- 


ployed on that ſervice, Government ſhould be anſwerable for the ſum of 1 500. for the 
 fole uſe and benefit of the captors. That the plaintiff, as part agent, and on behalf 


of the captors, did alſo conſent and agree, that he would leave the paſſage of thoſe 


| priſoners, if the cartel arrived ſafe, to be ſettled by the principal officers and commiſ- 
ſioners of his Majeſty's Navy, as they in juſtice to the captors ſhould think meet, and 
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at ſuch rate as had been uſual in ſimilar caſes. That if any proviſions ſhould remain 
at the end of the ſervice, reſtitution ſhould be made to Government for the ſame, and 
that the value ſhould be deducted out of /uch bills as might be granted for that veſſel's 
ſervice. The declaration then ſtated, that before the making of the charter-party, 
the ſaid ſhip and cargo had been ſeized and taken as a prize of war, by his Majeſty's 
ſhip Hanibal, and brought into Sv. Helena; and that a certain ſuit or proceeding had 
been inſtituted in Sc. Helena, on behalf of the captors of the ſaid ſhip, before the pro- 
per judicature, for the purpoie of obtaining a ſentence of condemnation upon her, 
and that ſuch ſuit was depending at the time of making the charter-party. That the ſhip 
had performed the ſervice, by carrying the priſoners to a French port, and was em- 
ployed, in that ſervice, three months and fourteen days; but that the defendant had 
not paid the freight, &c. To this declaration the defendant demurred ſpecially, and 
among other cauſes, aſſigned the two following; vi. iſt. For that it did not appear, that 
the ſhip had ever been lawfully condemned, by any Court having competent juriſdic— 
tion for that purpoſe. And 2d. For that it did not appear, that the plaintiff had any 
right, or cauſe of action whatſoever againſt the defendant. After this demurter 
had been argued, the Court declared their opinion, that though the firſt objection ap- 
peared to be more doubtful than the ſecond, yet they ſhould be inclined to decide in 
favour of the defendant, even on the firſt objection. The words were, as ſoon as a 
ſentence of condemnation ſhould have paſſed, which muſt be taken to mean a legal con- 
demnation ; and though it is afterwards ſtated in the declaration, that the ſentence and 
condemnation which was paſſed, was that referred to by the charter-party ; yet that 
being a matter of law, could not be ſupplied by any averment, that it referred to the 
ſentence of condemnation at &. Helena. If there could be no legal condemnation ex- 
cept by the Court of Admiralty, it muſt be taken that the parties meant that; and 
as this ſentence of condemnation was paſſed by a court, out of the ordinary courſe of 
law, and not authoriſed by any public act of parliament, the plaintiff ſhould have 
ſhewn chat it was given by a court having competent juriſdiction, We do not know 
that the commiſſioners at Sr. Helena have a proper legal authority to proceed in rem, 
and condemn any ſhip carried into that port; a legal condemnation therefore was a 
condition precedent, which ought to have been made out by the party claiming the 
benefit of it. However, it is not neceſſary to decide upon this part of the caſe, becauſe 
we are clearly of opinion on the ſecond objection, that this action is not maintainable. 
It would be extremely dangerous to hold, that governors and commanders in chief 
ſhould make themſelves perſenaliy liable by contracts, which they enter into on the 
part of Government, and it would be very detrimental to the King's ſervice; for no 
private perſon would accept of any command upon ſuch terms. The caſe of Macbeath v. 
Haldimand, (vide ante p. 115.) ſeems to govern the preſent ; for it was there determined, 
that a commander was not anfwerable for contracts entered into by him, on the be- 
half of Government. And whether the contract be by deed, or by parol, it makes 
no difference as to the conſtruction to be put upon it. That indeed was a ſtronger 
caſe than the preſent, becauſe there it was left open to evidence, from whence it was 
to be inferred, that the contract was made by the defendant, as the agent of Govern- 
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ment. But here it appears in expreſs terms, that the defendant entered into this con- 
tract on the bebalf of Government, For there is an expreſs allegation in the beginning, 
that he made the contract on account of his Majeſty ; and the ſubſequent part, that Gore u- 
ment ſhould be anſwerable for 15001. in a certain event, makes it perfectly clear. There- 
fore, as the defendant only meant to contract as the ſervant of Government, and not 


to bind himſelf perſonally, the judgment muſt be for the defendant. Unwin v. Moolſiey, 
1 Term Rep. B. R. 674. 


32. In an ejectment, the leſſor of the plaintiff claimed under a demiſe made to him 
by Lord Abingdon, by deed dated in 1784, where the truſt of the term was declared to 
be for the benefit of creditors. The defendant claimed under a leaſe, or an agree- 
ment for a leaſe, dated in 1779, which was prior in point of time to the demiſe under 
which the leſſor of the plaintiff claimed. The agreement, when produced in evidence, 
appeared to be written on paper un-ſtamped, and not under ſeal. It imported to be 
articles of agreement between Lord Abingdon and the defendant's father, by which 
Lord Abingdon, in conſideration of a ſum of money to be paid by I/ay, ſold him 
the goods at his houſe at Ryco! ; and the ſubſequent part of the agreement was as 
follows: © And further, the ſaid Earl of Abingden doth hereby agree to let, and the 


* ſaid Richard May agrees to rent and take, for the term of 7, 14, or 21 years, in 


e caſe the ſaid Earl ſhould ſo long live, at and for the rent of 1400 l. a year, to be 
© paid half yearly, (the ſaid Earl to pay or allow all manner of tithes and taxes, both 
te ordinary and extraordinary) all his eſtate, &c. at Rycot. It is agreed, the ſaid 
te Richard Way ſhall enter upon all the ſaid premiſſes immediately, but not commence 
« payment of rent, until Lady-day next. It is further agreed, that leaſes, with the 
« uſual covenants ſhall be made and executed by the parties, on or b efore Michael- 
ch next.“ On the trial of the cauſe, this agreement was produced as a leaſe, but 
it not being ſtamped, the counſel for the plaintiff contended, that it could not be read 


in evidence; and the Judge being of that opinion, the plaintiff had a verdict. The 


defendant afterwards moved for a new trial, upon the ground, that though, in com- 
mon parlance, this might be termed a leaſe, yet it was in law only evidence of a parol 
demiſe, becauſe it was not under ſeal; and that being only matter of evidence, it need 
not be ſtamped, After argument, the Court were clearly of opinion, that this agree- 
ment did not amount to a leaſe; there being an expreſs ſtipulation in it, that leales 
Therefore it was plainly not the intention of 
the parties, that the agreement ſhould operate as a leaſe ; but only that it ſhould give 
the defendant a right to the immediate poſſeſſion, till a leaſe could be drawn. Had 
it been a leaſe, and as ſuch it was offered in evidence, we think the determination 
was right, that it ought to be ſtamped; for as to the argument, that the word /e«/e 
is inſerted in the ſtamp-a&t, among other inſtruments which are all ſpecialties, and 
that therefore it ſhall not be intended that the Legiſlature meant to include leaſes not 
by deed, we do not think any ſuch intention can be inferred. The only object of the 
Legiſlature, was to raiſe a revenue from certain things enumerated, and there is no 
reaſon why one of the things ſhould be charged rather than another; it is a matter 
of mere poſitive inſtitution, and as it falls within the words, there is nothing in the 
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nature of the thing to take it out of them. But if we thought that this had been a 


ſurprize upon the defendant, and that by granting a new trial, we could enable him 


to make uſe of this paper as an equitable agreement, and to ſet it up as a valid ob- 
jection to preclude the plaintiff from bringing his ejectment, perhaps we ſhould not 
refuſe it. The ground on which the defendant reſts his title is this; it is ſaid, that 
the leſſor of the plaintiff only repreſents Lord Abingdon, it being a voluntary convey- 
ance, and is to be conſidered as a truſtee for the defendant, and as ſuch, he ſhall not 
bring an ejectment againſt his own ceſtui que truſt; but if we were to decide that, it 
would be going a great deal farther than has ever yet been done. The only caſes 
where this principle has been adopted, are, where the leſſor of the plaintiff has been 
clearly and unequivocally a truſtee for the defendant, ſo that it would have been of 
courſe for the Court of Chancery to have decreed a conveyance to him. Ir is not 
neceſſary for us to ſay what a Court of Equity might do in the preſent caſe, but thus 
much we may ſay, that it is not a mere voluntary conveyance to the leſſor of the 
plaintiff; for it is made to him as a truſtee for the benefit of creditors, and it is 
the ſame as if a mortgage had been made to any individual creditor, and he had 
brought the eject ment. In that caſe it might perhaps be contended, that as each 
party had an equitable claim upon Lord Abingdon, whoever firſt got the legal title, 
ought not to be diveſted of it by a Court of Equity; but we do not mean to give 
any opinion as to this. It is enough for us to ſay, that this being, at leaſt a doubt- 
ful- equity ſet up by the defendant againſt a Jegal title, this Court, or a Judge at 
Niſi Prius, ought not to interpoſe; and therefore it would be nugatory to ſend it 
down to a new trial, Good!itle v. Way, 1 Term Rep. B. R. 735. 


33. To an action of Aſumpſir for work and labour, and for goods ſold and deli- 
vered, &c. the defendant pleaded a ſet-off; ſtating, that the plaintiff by his bond, 
dated the 27th of June, 1785, became bound to the defendant, in the ſum of 2361. 
and that the condition of the bond recited, that the defendant had contracted and 
agreed with the committee for directing the repairs of the pariſh church of St. Mary 
le Bow, London, for repairing that church, according to a certain particular; and 
that one F. D. who was named in the bond, but did not execute it, and the plain- 
tiff had contracted and agreed with the defendant, that they would do, perform, 
and execute all the ſmith's and ironmonger's work to be done in and about the re- 
pairs of the ſaid church, which were expreſſed in the particular, and in the manner 
therein directed to be done, and find and provide all the materials for the doing 
thereof, within the ſpace of ſix weeks from the date of the bond, for the price or 
ſum of 1181. 185. which was agreed to be paid in three months after the church 
ſhould be compleatly repaired; and that they had alfo agreed, that if they ſhould 
not have done and performed the ſaid ſmith's and ironmonger's work within the time 
before mentioned, they would forfeit and pay to the defendant the ſum of 107. for 
every week, after the expiration of that time, until the faid work ſhould be com- 
pleatly finiſhed ; the condition therefore of the bond was, that they the ſaid J. D. 
and the plaintiff ſhould, within the time. or ſpace of ſix weeks, perform in a good 
and workman-like manner, according to the ſaid plan, all the ſmith's and ironmon- 

ger's 
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ger's work, &c. and ſhould find and provide the materials, &c. and that if they 
ſhould make default in fo doing, within the time limited, they ſhould pay to the 
defendant, his executors, &c. the ſum of 101. for every week, from the time that 
the ſaid work ought to be done, until the ſame ſhould be completely finiſhed. The 


plea then ſtated, that the ſaid 7. D. and the plaintiff, did not, nor did either of 


them, within the ſaid time, or ſpace of ſix weeks, from the date of the bond, do 
and perform the ſaid work, but neglected ſo to do, and ſuffered the ſame to re- 
main unfiniſhed for the ſpace of four weeks, next after the expiration of the time 
limited and agreed upon for the doing thereof; whereby the plaintiff became liable 
to pay to the defendant the ſum of 40/7. being at and after the rate of 10/, for each 
and every of the ſaid four weeks. To this plea of ſet- off, the plaintiff demurred 


generally. And after argument, the Court ſaid, theſe ſums ſet off, are in the na- 


ture of liquidated damages, and are ſuch a kind of penalty, if they may be called 
by that name, as à Court of Equity would not relieve againſt, The object of the 
parties in naming this weekly ſum, was to prevent any altercation with reſpect to 
the quantum of the damages which the defendant might ſuſtain, by reaſon of the 
non-performance of the contract. It would have been difficult for a jury to have 


aſcertained what damages the defendant had really ſuffered, by the breach of the 


agreement, and therefore it was proper for the contracting parties to aſcertain it 
themſelves; fo that this is a caſe of ſtipulated damages, and is not to be conſidered 


as a penalty. When there is a penalty in the bond, it is ſtrange that the ſum men- 


tioned in the condition ſhould be called a penalty; there cannot be an equitable and 
a legal penalty. In the caſe of Lowe v. Peers, 4 Burr. 2225, where a ſtipulated 
ſum was claimed for the breach of a marriage contract, Lord Mansfield ſaid, 
« Where the preciſe ſum is fixed and agreed upon between the parties, that very 


e ſum is the aſcertained damage, and the jury are confined to it.” The plaintiff's 


counſel then objected to this ſet- off, becauſe there was no mutuality ; but that de- 
pends on the queſtion, Whether the debt 1s due from the plaintiff and another perſon, 
or from the plaintiff alone? If the former, the debt cannot be ſet off; but it 


appears, that the bond was executed by the plaintiff alone. No debt can ariſe upon 


the bond from the other party, who did not execute; therefore it is the plaintiff 
only who can be ſued upon the bond, ſo that there is a mutuality. But the Court 


afterward gave the plaintiff leave to amend, on the payment of coſts. Fletcher v, 
Dyche, 2 Term Rep. B. R. 32. 


34. The plaintiff being intitled to an eſtate for life in the EPA in queſtion, 
entered into the following agreement with the defendant. © March 3d, 1778, 
« agreed this day with Mr. Leaper Smith, to let my houſe in the Wardwick, Der- 
« by, at the yearly rent of thirty guineas, he paying taxes; the above agreement to 
« continue during my life, ſuppoſing it occupied by himſelf or a tenant agreeable to 
% me. A clauſe to be added in the leaſe, to give my ſon a power to take the houſe for 
te himſelf when be comes of age.” At that time the plaintiff Mary Bromfie!d was under 
coverture, but it was admitted, that ſhe had the ſole management of her eſtate. 
By a leaſe, dated the 2d of January, 1770, Mary Bromfield, then Mary Fox, widow, 
had demiſed the premiſſes in queſtion to one John Tomlinſon, for a term of 99 years, 
from 


— — 
* — 


T Heme 44. — 


— — 
N—N2—2— —ͤ— 


— —_ 


FW 
—— - 


a 
—U MBH — 
— 


„ 


=, m 2 
ED EC IE 


82 
> Fon” 


Ve 4 CY 
—ä ͤ — _ ; 
cod »—_—_— * 
—— — — 


2 * "_ 


RIES 


* — . * 
P 7 


— 


— . ß 


— 


— __ 


4 
I 
1 — P 


. & 
- == 


—— —_— 
— — 
me” og 


Os — 
So 29 ES. 


* 


2 = 2—— <—_ Ft 
- A . * = — 
* 


Zn Za hrs ES es Te — 


* —— —— 


"Ar 


—— 


— — 2 


_ + 
a cn 
* S 


* — 


er — — — 
2 = Wy « 2 | : > W 


Fs ag. © 
- 


IE: 


ww 


8 
* 


— —_— BI. n= 


9. 


126 


Agreements. 


from the 5th of April then next, if both the leſſor and leſſee ſhould ſo long live; 
in which leaſe there was a clauſe, that if Samuel Fox, the ſon of the ſaid Mary, 
when he arrived at 21, ſhould be deſirous to live in the premiſles, then the leaſe 
ſhould be void. Tomlinſon died on the 4th of April, 1776, and on his death his 
daughter Conſtance continued tenant till the month of Oclober, 1777, when ſhe died; 
but previous to her death, the plaintiff Mary had given her notice to quit at the 
then next enſuing Lady-day. The premiſſes continued in the poſſeſſion of her exe- 
cutor, who paid rent for the ſame to the plaintiff Mary, up to the 5th of April 1778; 
but about a fortnight or three weeks before that time, he delivered up the poſleſ- 
ſion to the defendant, in order to accommodate him, without any communication 
in that re ſpect with the plaintiff Mary. The defendant continued in poſſeſſion of 
the premiſſes, as tenant to the plaintiff Mary, under the agreement of the 3d of 
March, 1778. In the month of March, 1786, Samuel Fox her ſon attained 21, and 
by a letter dated the 2d of March, 1787, addreſſed to his mother, he requeſted 
her to give the defendant notice, the next Lady-day, to quit the houſe at Michael- 
mas following, wiſhing to reſide there himſelf; in purſuance of which requeſt, the 
plaintiff Mary, on the 16th of March, 1787, gave the defendant notice to quit at 
Michaelmas then next, ftating, that her ſon being of age, had ſignified his deſire to 
have the houſe; but the defendant not complying with this notice, an ejectment was 
brought againſt him. And upon the trial, the plaintiff had a verdict ; but ſubjett 
to the opinion of the Court on a caſe reſerved, containing the foregoing facts. And 
the queſtion was, Whether the plaintiff was intitled to recover? But the Court 
ſaid, that the only material queſtion was, Whether the plaintiff's ſon had ſignified 
his intention of reſiding in the houſe within a reaſonable time after he came of age ? 
We are of opinion he did not; for it was nearly a year before he made his election. 
We do not mean to ſay, that he was bound to elect the day after he came of age; 


but he ſhould have done fo in a reaſonable time, otherwiſe one party would be at 


liberty to avoid the agreement at any time, while the other would remain bound 
by it. If a year be not too much, why not a year and a half? If within a week or 
a fortnight, that would be reaſonable; but without drawing the preciſe line what 
ſhall be reaſonable time, it is enough to ſay, that the notice in this caſe was not 


given in a reaſonable time. Therefore the Pœſtea was ordered to the defendant. Doe 


v. Smith, 2 Term Rep. B. R. 436. | ; 


35. B. after an act of bankruptcy committed, entered into an agreement with T. 
for the renting of a ſhop, at the yearly rent of 30/7. by which it was ſtipulated, that B. 
ſhould pay half a year's rent in advance. He entered on the 1ſt of May 1787. 
and not long afterwards a commiſſion of bankrupt iſſued againſt him, under which 
his goods were ſold upon the premiſſes; and at this ſale, T, the landlord bought 
goods, to the amount of 467. out of which he retained 151, for the half year's 
rent. The aſſignee therefore brought an action againſt him, to recover this 1 61. 
The defendant ſet up the agreement, and ſhewed a cuſtom in that part of the 
country, that for cottages, ſhops, Sc. the half year's rent ſhould be due on the day 
the tenant entered. Upon the trial, the jury found a verdict for the defendant; 

and 
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and upon a motion for a new trial, the Court were of opinion, that the verdict was 
right; for there ſeems to be no difference in point of law, between an agreement 
of this ſort, and the common caſe of a letting for a year; in both caſes, the tenant 
is to enjoy the premiſſes, and the landlord is co receive the rent; ſo that there is a 
quid pro quo, In general, the landlord cannot diſtrain till the rent becomes due; 
but if the agreement be otherwiſe, there can be no objection to it in point of law. 
It is true, that the bankrupt could not have given a lien on particular goods, 
becauſe after the bankruptcy, he cannot enter into any contract to bind his effects; 
but he may take a demiſe, and if he does, and agrees that the rent ſhall be payable 
on a particular day, the law gives the landlord a power of diſtraining on that day. 
This makes the diſtinction between a lien on the premiſſes themſelves, and a lien on 
perſonal goods; the latter can only be made on the property in the goods but the 
former is a remedy which the landlord has on whatever goods are found upon the 
premiſſes. It was admitted by the plaintiff's counſel, that if a year's rent was due 
in reſpect of the occupation of the tenant, the plaintiff would have had a right to 
diſtrain ; now, whether that rent was due or not, depends upon the cuſtom of the 
country, which is deciſive; for by that cuſtom, half a year's rent became due the 
inſtant the tenant began to occupy. Therefore the landlord's right of diſtreſs was 


well founded, and if ſo, he was juſtified in retaining this money. Buckley v. Taylor, 
2 Term Rep. B. R. 600. | 


36. In an ejectment for certain copyhold premiſſes at enden, the leflor of the 
plaintiff proved payment of rent by the defendant, and the notice to quit, and there 
reſted the caſe. But the defendant produced a paper-writing, written upon an 
agreement ſtamp, under the hand and ſeal of Thomas Tidd, of whom the leſſor of the 
plaintiff purchaſed, as follows. © Be it remembered, that it 1s agreed, this 4th of 
« OFober 1786, between Thomas Tidd of the one part, and Thomas Clare of, Sc. of the 
ce other part; whereas Mary Statham widow, is ſeiſed of or well intitled unto, &c, 
* (and deſcribing the premiſſes which were copyhold) for her life; and the ſaid 
« Thomas Tidd hath agreed with the ſaid Themas Clare, that in caſe he ſhail be ſeiſed 
« of, or entitled unto the ſaid meſſuage, Tc. on the death of the ſaid Mary Statham, 
© he will, immediately on the death of the ſaid Mary Statham, demiſe and let the 
« ſame to the ſaid Thomas Clare, on the terms and conditions hereafter mentioned. 
« Now therefore the ſaid Thomas Tidd doth hereby agree, to demiſe and let unto the 
e ſaid Thomas Clare, all, &c. and all ſuch copyhold premiſſes as he ſhall or may 
te be entitled to on the death of the ſaid Mary Statham, at Hendon aforeſaid; to hold 
« the ſame premiſſes, unto the ſaid Thomas Clare, his 'executors, &r, from and im- 
te mediately after the death of the faid Mary Statham, for the full and whole term 
« of 21 years, from thence next enſuing and fully to be compleat and ended; at and 
* under the yearly rent of 127. 125. clear of all taxes, (except the land- tax) 
** Payable quarterly; the firſt payment to be made on the firſt quarter-day next 
© after the death of the faid Mary Statham. And the ſaid Thomas Clare for himſelf, 


© his executors, c. doth hereby covenant, promiſe, and agree with the faid Thomas 


*« Tidd, his heirs and aſſigns, to take the ſaid premiſſes for the time above men- 
* tioned, and to pay the ſaid yearly rent in manner afoteſaid; and that he the ſaid 
3 | 7 omas 
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« Thomas Clare, his executors, &c. before the expiration of the ſaid term of 21 
&« years, ſhall and will lay out and expend the full ſum of 150/. in the needful and 
&« neceſſary repairs and improvements of the ſaid premiſſes; and ſhall and will keep 
* the ſaid premiſſes in good repair, during the ſaid term, and ſurrender up the 
« ſame in good repair, at the end of the ſaid term, (accidents by fire, Ic. excepted). 
« And the ſaid Thomas Tidd doth hereby promiſe and agree to and with the ſaid 
ce Thomas Clare, his executors, c. that he the ſaid Thomas Tidd, on the death of the 
te ſaid Mary Statham, and on his becoming entitled to the ſaid premiſſes, ſhall and 
c will procure a licence to let the ſaid premiſſes, and that the ſaid Thomas Clare, his 
* executors, Sc. ſhall peaceably and quietly have, hold, occupy, and enjoy the ſame, 
ce for the ſaid term of 21 years; without any interruption, Sc. of or by the ſaid 
ce Thomas Tidd, or any perſon oi'- perſons claiming or to claim the ſaid premiſles, 
« by from or under him.” Lord Kenyon, who tried the cauſe, was of opinion, 
that this inſtrument amounted to a leaſe ; there being words of preſent demiſe con- 
tained in it, and therefore non-ſuited the plaintiff, But upon a motion for a new 
trial, his Lordſhip ſaid, that having conſulted with the other judges, he was 
clearly convinced that he was miſtaken in the opinion which he had held at the 
trial; and that they were all of opinion, that the inſtrument in queſtion was an 
executory agreement only, and not a leaſe, for two reaſons. 1ſt. For that if this 
was held to be a leaſe, a forfeiture would be incurred, which would be contrary to 
the intent of the parties, who have cautiouſly guarded againſt it by the inſertion of 
a covenant, that a licence to leaſe ſhould be procured from the lord. And ad. That 
the ſtamp is conformable to the nature of an agreement for a leaſe, and not 

adapted to an abſolute leaſe, A new trial was therefore granted, and the cauſe 
being tried again, a verdi& was found for the plaintiff, Doe v. Clare, 2 7 erm. Rep. 
B. R. 739. 

37. The plaintiff, through the medium of the defendant his broker, made two 
purchaſes of cotton, the one of 50 bags from Bateman, the other of 40 bags from 
Entwiſtle; and the defendant engaged for one half per cent. to indemnify the plaintiff 
from any loſs on the re-ſale of them. The price of cotton gradually roſe for about 
three weeks after this purchaſe, but the plaintiff did not avail himſelf of that advan- 
tage, although he was in the habit of attending the market ; but he kept the cotton 
ſome weeks longer, when he ſold it at a conſiderable loſs; and then brought an 
action againſt the defendant upon his contract of indemnity, to recover the difference. 
At the trial before Lord Kenyon, the plaintiff gave parol evidence of the con- 
tract, and for further proof, called upon the defendant to produce his book; on in- 
ſpecting which it appeared, that the defendant had entered a minute of the contract, at 
the bottom of which had been written the letter“ G.“ which was the private mark of 
the defendant, and was explained by his clerk to mean guarantee. It was then objected 
on the part of the defendant, iſt. That this entry having been Produced as written 
evidence of the contract, ought to have been ſtamped, by virtue of the ſtatute 
22 (Geo, III. c. 58. which requires a ſtamp on every piece of paper upon which any 
agreement ſhall be written, whether the ſame ſhall be only evidence of the contract, 
or obligatory on the parties from its being a written inſtrument, 2d. That the de- 
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ſendant was not liable at all, under the circumſtances of the caſe; the contract of in- 
demnity having been ſatisfied by the ſubſequent riſe of cotton in the public market, 
of which the plaintiff ought to have availed himſelf. And to that opinion Lord 
Kenyon inclined, in ſumming up the evidence to the jury; but they found their ver- 
dict for the plaintiff, to the amount of the Joſs ſuſtained by him on the re- ſale. And 
theſe points being reſerved for the conſideration of the Court, a rule was obtained to 
ſhew cauſe, why a non-ſuit ſhould not be entered, on the ground of the firſt ob- 
jection, or a new trial awarded on the ſecond, And after the caſe had been argued, 
Lord Kenyon ſaid, when the firſt objection was made at the trial, I thought that it 
was not taken without ſome ground; but on looking into the act of parliament, I 
am of opinion that this is not ſuch an agreement as is required to be ſtamped. For 
it was made at the time of the original contract for the ſale of theſe goods, and related 
to the ſale of them. But the ground on which I proceed, is the merits of the caſe. I 
do not impute to the plaintiff any miſ-conduR, but that being a ſpeculator in cotton, 
he was not ſatisfied with the moderate profits which he might have gained, but 
waited for a ſtill higher riſe in the market; and having waited too long, he now 
wiſhes to be indemnified at the expence of the defendant. But I think, on the fair 
conſtruction of the contract, the defendant, under the circumſtances which have hap- 
pened, is diſcharged ; for the fair import of the contract is, that the defendant ſhould 
guarantee to the plaintiff, that he ſhould be enabled to make a profit of the cotton; 
and there was evidence to ſhew, that there had been a gradual riſe in the market for 
three weeks afterwards, during which time the plaintiff might have made conſider- 
able profits, if he had choſen to avail himſelf of the opportunity; and having loſt 
that opportunity, I think he cannot now have recourſe to the defendant. It the 
agreement had been, that the defendant was bound to give the plaintiff information, 
reſpecting the time when theſe goods could be re- ſold to the greateſt advantage, there 
would have been ſome ground for the plaintiff's argument; but that was not ne- 
ceſſary; and indeed it appears, that the plaintiff muſt have been fully appriſed of 
the gradual riſe of the market, as he was in the habit of attending it, If this were 
not ſufficient to ſatisfy the contract of indemnity, no other line could be drawn. 

Therefore I em of opinion there ſhould be a new trial, and the other judges being 
of the ſame opinion, the rule was made WERE: Curry v. Edenſor, 3 Term A ep. 
B. R. 5 24. 

3. The defendant ſucceeded the plaintiff in a houſe, which the latter had pre- 
viouſly occupied, and it was agreed between them, that if the defendant could raiſe 
the money, the goods on the premiſſes ſhould remain there, and be taken by her at a 
valuation; as the defendant however could not raiſe the money herſelf, ſhe applied 
to one W. a friend of her's, for his aſſiſtance, who accordingly treated wich the plain- 


tiff reſpecting the price, and finally agreed to purchaſe them for the defendant for | 
721. and took a bill of ſale of them to himſelf, wherein that ſum was expreſſed to be 


the conſideration, But there was a private agreement between the plaintiff and the 
defendant, which was unknown to . that the defendant ſhould pay a further ſum of 
301. over and above the 70 l. which was to be paid by W. and in purſuance of this 
private agreement, the defendant gave to the plaintiff two promiſſory notes for 154. 
Vor. I. 8 | each, 
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each, This action was brought on one of theſe notes; and upon the trial, the plain- 
tiff called witneſſes to prove, that the goods were worth more than 7014. independent 
of the convenience which aroſe to the defendant from purchaſing them on the ſpot. 
But Lord Kenyon was clearly of opinion, that the plaintiff was not entitled to recover, 
upon the ground that the private agree ment was a fraud upon W. who had paid the 
money in advancement of the defendant, and in confidence that the ſum ſo paid by 
him was the whole conſideration, The jury, however, found a verdict for the plain- 
tiff; and therefore the defendant moved the Court to ſet the verdict aſide; and after 
hearing counſel againſt the rule, the Court ſaid, it was clear, both on the principles 
of law and equity, that when any friend advances money to relieve another from” the 
preſſure of his neceſſities, and the parties concerned enter into a private agreement, 
over and beyond that with which the friend is acquainted, that private agreement is 
void in law, as being a fraud on ſuch friend. That this caſe was ſimilar in its prin- 
ciple, to one which was determined in this court not long ago. YVide 2 Term Rep. 
B. R. 763. Here it is to be obſerved, that W. who was deſirous of benefiting his 
friend, agreed to advance 7ol. which he underſtood to be the full purchaſe money, for 
ſuch was the repreſentation made to him, and that ſum was expreſſed in the bill of 
ſale to be the conſideration; but now it turns out, that the defendant was to give 
ewo promiſſory notes for a farther ſum, under a private agreement between her and 
the plaintiff, to which W. was not privy; and which if he had known, he probably 
would not have advanced his money. This therefore was a fraud upon him, and 
the principles of analagous caſes go to ſhew, that this private agreement cannot be 
enforced. It was attempted to diſtinguiſh this caſe from thoſe, by ſaying; that V. 
had a conſideration for his money in the goods, but that does not vary the caſe; for 
he did not wiſh to make a bargain for himſelf, but acted ſolely for his friend; and 
even if it ſhould be admitted, that V. had purchaſed goods for himſelf of a greater 
value than 707. and had only paid 701. for them, then it appeared, that the defend- 
ant had no confideration whatever for her notes. As the jury have only given a ver- 
dict for 151. this caſe comes within the rule which the courts have long eſtabliſhed, 

that they will not grant a new trial unleſs it can be done without compelling the 
party applying for it to pay the coſts, Ir is clear, that in this caſe there was no mil- 
direction at the trial; but that is not the only caſe in which the Court will award a 
new trial without coſts, For if the verdict be manifeſtly againſt the juſtice of the 
caſe, and the direction of the Judge, it is fit that a new trial ſhould be granted with- 
out coſts; and this verdi& was of that deſcription. Here 1t appeared, that the 
plaintiff had been privy to a groſs fraud on V. in this tranſaction, and then the rule 
applies ex do!o malo non oritur actio. The plaintiff wiſhed to get 100/. tor the goods, 
which ſum the defendant could not advance; and therefore the ſcheme was, that the 
goods ſhould be apparently ſold to . for 701. and that the defendant ſhould pay the 
reſt under a private agreement, unknown to . Now that was a grols fraud upon 
him, in order to induce him to advance his money; and as this fraud was practiſed 


by the plaintiff, he cannot recover. The rule was therefore made abſolute, but 


without coſts, Jacgſon v. Duchaire, 3 Term Rep. B. R. 551. 


39. The 
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39. The albgnees of a bankrupt brought an action of debt upon a bond, dated the 
27th of Sept. 1788, given by the defendant to the bankrupt, before his bankruptcy, 
conditioned for the payment by the defendant to the bankrupt of an annuity of 100 /, 


= 


by quarterly payments. To this action the defendant pleaded, that at the time of its 


commencement, only four quarterly payments of the annuity were due; that on the 
24th of Sept. 1788, before the action was brought, and alſo before the bankruptcy, 
the defendant had lent 2007. bearing intereſt to the bankrupt and another, on their 
promiſſory note payable upon demand; and that thereupon the bankrupt agreed, and 
by a writing under his hand of that date, authoriſed and empowered the defendant to 
retain out of the annuity, the 2004. and intereſt, which 200 l. and intereſt ſtill remained 
due and unpaid, otherwiſe than by retaining the ſame out of the annuity, and that the 
arrears of the annuity were ſtill inſufficient to ſatisfy the ſame. To this plea, the 
plaintiffs replied the bankruptcy, after the above authority given, and the aſſignment 
of the bankrupt's effects to them, before either of the quarterly payments of the an- 
nuity became due. After arguing a demutrer to this replication, the Court ſaid, that 
the doctrine of lien and of ſet- off bore ao relation to the queſtion now before them ; and 
that they ſhould be ſorry for the plaintifls themſelves if the law were with them, ſince 
their conduct was ſo unconſcientious, that if the defendant was to apply to a Court of 
Equity for relief, that court would not only give ſuch relief, but would decree the 
plaintiffs to pay the coſts both in law and equity; and this on the ſame principle upon 
which Sir Thomas Moore, when Lord Chancellor proceeded, when he firſt gave relief 
againſt the penalty of a bond, the obligee in that caſe having paid the ſum mentioned 
in the condition after, though not on the day. This was an action brought on a bond, 
made for ſecuring the payment of an annuity at certain times in the year, and before 
the firſt inſtalment became due, the obligor lent the obligee 200 J. and in order to 
ſecure the re- payment of it, he entered into the agreement ſtated in the plea; by which 
he was authoriſed to retain the payments of the annuity from time to time, until the 
200 J. and intereſt ſhould be ſatisfied. But in anſwer to this it was ſaid, that 
theſe payments did not become due till after the bankruptcy of the obligee, and that 
therefore they could not be retained againſt his aſſignees; now in juſtice and conſcience 
it is impoſſible to raiſe any doubts, neither is there any doubt in point of law; for 
the condition of the bond has not been broicen, and conſequently no action can be 
maintained upon it. It cannot be ſaid, that the condition has been broken, when it 
appears that payment has been made according to the terms of it; for though this is 
not a formal plea of /t ad diem, yet it is equivalent to it; but then it was ſaid, that 


this could not be ſo conſidered, becauſe the aſſignees had a right to thoſe payments 


which became due after the bankruptcy; but they have only that property to which the 
bankrupt is intitled, and they mult take it ſubject to his equity. There 1s indeed an 
old caſe which ſaid, that payment before the day would not diſcharge the bond; but 
that caſe has been frequently over-ruled, and if it was ſtill law, it would not govern 
this caſe; becauſe it has been held, that the obligor may plead it as payment a7 the 
day, and this would be evidence of ſuch payment. Judgment for the defendant. 
Sturdy v. Arnaud, 3 Term Rep. B. R. 599. 
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40. The plaintiffs having brought 25 actions on a policy of inſurance againſt the 
defendant and others, a rule was obtained to conſolidate them; by which it was, 
among other things, ordered, that the defendants ſhould be at liberty to proſecute a 
bill filed by them in the Court of Exchequer, upon their undertaking not to file any 
other bill againſt the plaintiffs, nor to bring any writ of error. The cauſe went to 
trial, and a verdi& was found in favour of the plaintiffs, for a total loſs. The coſts 
were then taxed, and paid by the defendant's attorney, but the damages were ſettled 
between the parties themſelves, who had open accounts with each other, The attor- 
ney for the plaintiffs was afterwards ſerved with an allowance of a writ of error in this 
cauſe; upon which a rule was obtained to ſhew cauſe, why an attachment ſhould nor 
iſſue againſt the defendant's attorney for a contempt, and breach of the conſolidation 
rule, and why all further proceedings on the allowance of the writ of error ſhould not 
be ſtayed. Upon ſhewing cauſe againſt this rule, it appeared by the affidavit of the 
defendant's attorney, that he had conſulted ſome very eminent counſel, who gave it 
as their opinion, that their was manifeſt error in the record; upon which, and alſo 
conceiving that the defendant was only bound by the rule, not to bring a writ of error 
for delay, he brought the writ of error in queſtion, the damages and coſts having been 
previouſly ſatisfied. After argument, the Court faid, that it was contrary to juſtice, to- 
permit the defendant to proceed in the writ of error, ſince he had by his own a& 
and conſent, prevented the plaintiffs from purſuing the common courſe of law in the 
other actions. But after taking time for further conſideration they ſaid, that though 
it was not regular to take notice of the extra opinions of counſel, yet as the attorney 
4 appeared to have been led into a miſtake, the Court diſcharged that part of the rule 
4 which related to the attachment againſt him, but made the other part abſolute with 


coſts, for ſtaying the allowance of the writ of error. Camden v. Edie, 1 Term Rep. 
C. B. 21. | 


41. An action was brought by the plaintiffs, who were the owners of a Greenland 
ſhip, againſt the defendants, upon an agreement to purchaſe a cargo. of oil. The 
declaration ſtated, that on the 29th of Auguſt 1786, the plaintiffs ſold the cargo to 
the defendants, at the rate of 20/. per ton, to be received as ſoon as it was boiled 
and ready. That by way of collateral ſecurity, two bills of exchange were depoſited 
in the hands of the plaintiffs, one of which was accepted by the defendants Eyre, At- 

 kinſon, and Walton. That the ſale being ſo made, and it being expected that the 
defendants would not take away the oil purſuant to the terms of the ſale, it was after- 
wards agreed between the plaintiffs and defendants, by the name of Benjamin Eyre 
and Co. that the plaintiffs ſhould keep the oil in their poſſeſſion, till the iſt of January 
following; and if the defendants did not pay for it on or before that day, the plaintiffs 
were to be at liberty to authorize the broker to re- ſell it at the beſt price he could get; 
and if upon ſuch re-ſale, the oil ſhould not produce 20 l. per ton, with all charges, the 
plaintiffs were to deduct the difference of the price, out of the bills placed in their 
hands as a collateral ſecurity, The declaration then ſtated, that the defendants 
neither paid for the oil, or took it away, and therefore the plaintiffs authoriſed the 
broker to re-ſell it. That the deficiencies upon the re- ſale, amounted to 4oo7. 
beſides 
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beſides brokerage, &c. 1col. and that the bill of exchange accepted by the de- 
fendants was preſented to them for payment and refuſed. Before this action was 
brought, Eyre and Co. had became bankrupts. It appeared in evidence on the 
trial, that on the 24th of Auguſt, 1786, the defendants, Eyre for himſelf and part- 
ners, who were Atkinſon and Walton, general merchants, Hatterfley for himſelf and 
Stephens, who were oil merchants, and Pugh for himſelf and Son, who were alſo 
oil merchants, agreed to purchaſe jointly as much oil as they could procure, on a 
proſpe& that the price of that commodity would riſe; that Eyre ſhould be the 
oſtenſible buyer, and the others ſhare in his purchaſe, at the ſame price which he 
might give. Hatterfley and Co. were to have one fourth, Pugh one fourth, and 
Eyre and Co. the remaining moiety. That they bought large quantities of oil, be- 
longing to other ſhips, and other traders, befides the plaintifts, in the name of Eyre 
and Co. That Hatterſley and Pugh occaſionally came forwards, and gave directions 
as to the delivery of the oils, and otherwiſe interfered in the tranſaction; and allo 
made many declarations, that they were all jointly intereſted in the different pur- 
chaſes, and that there was a general concern between them. On the part of the de- 
fendants it was inſiſted, that the contract of ſale was made between the plaintiffs and 
Eyre and Co. only; and that the agreement entered into between themſelves, was 
only a ſub- contract, and did not conſtitute a partnerſhip; and the learned Judge 
who tried the cauſe being of the ſame opinion, directed a verdi& to be found 
for the defendants, which was accordingly done. The plaintiffs therefore moved the 
Court for a new trial, on the ground of miſ-direction; and after the caſe had been 
fully argued, the Court refuſed to grant a new trial; being of opinion, that the 
verdict was proper. For as this was an action on a contract of ſale, the vendor can 
have no remedy againſt any perſon with whom he has not contracted, unleſs there 
be a partnerſhip, in which caſe all the partners are liable as one individual. It was 
juſtly obſerved, that a ſecret partnerſhip can be no conſideration to the vendor, 
though for reaſons of policy and general expedience, the law is poſitive with re- 
ſpect to the ſecret partner, that when diſcovered he ſhall be liable to the whole 
extent, In many parts of Europe limited partnerſhips are allowed, provided they 
be entered on a regiſter; but the law of England is otherwiſe, the rule being, that 
if a partner ſhares in advantages, he alſo ſhares in all diſadvantages, In order to 
conſtitute a partnerſhip, a communion of profit and loſs is eſſential ; and the ſhares 
muſt be joint, though it is not neceſſary that they ſhould be equal. If the parties 
be jointly concerned in the purchaſe, they muſt alſo be jointly concerned in the fu- 
ture ſale; oth-rwiſe they are not partners. In the preſent caſe, Eyre was a mere 
ſpeculator, and the other defendants were to ſhare in the purchaſe, but were not 
Jointly intereſted in any ſubſequent diſpoſition of the property. Though they may 
by other purchaſes have concluded themſelves as to ſome particular vendors, yet 
in the tranſaction in queſtion, there was not that communion between them, which 
is neceſſary to make them partners; their agreement was a ſub contract, which 
may be executory; as it was to ſhare in a purchaſe to be made. The ſeller looked 
to. no other ſecurity than Eyre and Co. to them the credit was given, and they only 
were liable. Coope v. Eyre, 1 Term Rep. C. B. 37. 


42. In 


zo — * — 5 


— wa” 
1 — — 
8 # 


10 

"Ki 
4 
(| 

| 
14 
| 1 


— 


— ̃ͥ —— — 
"_ 


= — —— . 
* — — — — 
— — — 
— 
77 3 4 


— — % 
: Vo 


+ 


k , =. >. 
I ; — . IF WES 
— oLrÄl! — — > — EW 

. 22 on W : : _— 4 _— * 4 w; 
— —— — 22 


y wx = 
—— — 
—— 

= PR 
——_ _ 


. 
— 
— 

Y 


4 2 ö r 
* 3 ws 
— — ** — - 


a, 


| Agreements. 


42. In an action for goods ſold and delivered, a verdict was found for the plaintiff, 
ſubject to the opinion of the Court, upon the following caſe. The plaintiff, who was 
a rope-maker, on the 7th of February 1787, and on the 22d of July, and iſt of 
Auguſt 1788. ſupplied the ſhip Three Siſters, with cordage and ſtores, by the order 
of one Palmer, who was the owner of her, but without the knowledge of the 
defendant, On the 6th of February 1787, Palmer gave a bond to the defendant, 
conditioned for the payment of 1500 J. with a warrant of attorney to confeſs judg- 
ment thereon, which was accordingly entered up as of Hilary Term 1787. On the 
ſame day, Palmer executed an abſolute bill of ſale of the ſhip to the defendant, in 
conſideration of 1500 J. and alſo a deed of aſſignment of various articles of perſonal 
property, and particularly- of a policy of infurance on the ſhip; and it was by that 
deed covenanted, that the ſaid ſeveral deeds and inſtruments were ſo executed by 
Palmer, for the purpoſe of enabling the defendant, his heirs, executors, or adminiſtra- 
tors, either by public ſale, or private contract, to ſell and diſpoſe of the ſeveral 
matters and things therein reſpectively compriſed, and thereby to raiſe and pay the 


ſaid ſum of 1 500 J. ſo lent and advanced, and the intereſt thereof, without any further 


or other concurrence of Palmer, his heirs, &c. at any time before the ſame ſhould be 
paid off and diſcharged by him; and in this deed there was a covenant from the de- 
fendant, that in caſe Palmer ſhuuld pay off and diſcharge the 1500 J. and intereſt, before 

the ſaid ſeveral matters and things ſhould be ſold or diſpoſed of for the purpoſes afore- 
ſaid, that then and in ſuch caſe, the defendant would re-convey and re-aſlign the ſaid 
ſeveral matters and things, in ſuch manner as Palmer ſhould reaſonably require ; 
and it was thereby alſo declared and agreed, that nothing therein contained ſhould 
prevent- the defendant from ſelling and abſolutely diſpoſing of all and every the ſaid 
premiſſes, matters and things therein before mentioned, at any time previous to 
the full payment of the ſaid 1500 J. and intereſt, On the 30th of July 1788, Palmer 
aſſigned the freight of the ſhip to the defendant. On the 7th of Augy/t following, 
the defendant took poſſeſſion of the ſhip, and received the freight; and on the 
22d of the ſame month, he ſold the ſhip, and gave an indemnity to the purchaſer, 
againſt all demands upon her prior to that date. The queſtion for the opinion of 
the Court was, Whether the defendant was liable to pay for the cordage and ſtores 
furniſhed by the plaintiff, ſubſequent to the bill of ſale and aſſignment of the 6th of 
February 1787? After the caſe had been argued, the Court ſaid, the only queſtion 
is, Whether the convevance to the defendant was abſolute, or only by way of ſecurity ? 
No one who reads theſe decde, can have any doubt of its being a mere mortgage 
for a loan of money; here is a bond for 30001. conditioned for the payment of 
1500 l. lent by the defendant to Palmer; a warrant of attorney, and judgment 
entered on it; then a conveyance of the ſhip, by a bill of ſale, in conſideration of 
the ſame ſum of 1502 J.; and as a farther ſecurity, a deed of aſſignment, with a 
defeaſance annexed, In. this deed of aſſignment, there is no covenant for a re- 
conveyance, becauſe, as an additional ſccuricy, the defendant ſtipulated for a power 
to ſell the ſhip at any time, without further leave from Pa/mer, It was underſtood 
by Palmer, to be merely a pledge for the money due, as he contracted for freight 
after the conveyance; for if the conveyance had been abſolute, he could not pro- 
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perly make a contract for freight, On the 7th of Auguf the defendant took 


poſſeſſion, till which time Palmer was the poſſeſſor, ſubject to the defendant's 


claim, who was not liable till he had actual poſſeſſion. The owners of a ſhip are 
liable for furniture and necefſaries, becauſe they receive the immediate benefit of 
the freight; and this is the reaſon why the contracts of the captain are binding 
upon them, he being their agent or ſervant ; but the caſes which eſtabliſhed this to 
be law, do not affect a mortgagee not in poſſeſſion, who cannot be conſidered as 


an owner, nor as ſuch entitled to the freight. From the nature therefore of the 
tranſaction, and the circumſtances attending theſe deeds, the aſſignment of the 
ſhip to the defendant was in reality a mortgage; and there are many caſes in point, 


to ſhew that a mortgagee out of poſſeſſion, is not anſwerable for the contracts of the 
mortgagor. Jackſon v. Vernon, 1 Term Rep. C. B. 114. 


43. The defendant, who was a general merchant in London, having received 
orders from his correſpondent at Madeira, to ſend him a quantity of leather, cut out 
for ſhoes and boots, employed one Goodwin, a ſhoemaker, to execute the order, 
Goodwin accordingly prepared the leather for the defendant, packed it in a caſe for 
exportation, and at the ſame time prepared another parcel of the ſame kind of 
leather on his own account, which he packed in a ſeparate caſe to be ſent to Madeira, 
requeſting the defendant's recommendation to his correſpondent in the ſale of it. 
The two caſes was ſent to the defendant's houſe, with bills of parcels, and he, in 
order to ſave the expence and trouble of a ſeparate entry at the Caſtom Houſe, 
voluntarily, and without any compenſation by agreement with Goodwin, made one 
entry of both the caſes, but did it under the denomination of «wrought leather, 


Inſtead of dreſſed leather, which it ought to have been; in conſequence of this miſtake 
in the entry, the two caſes were ſeized; and Goodwin having in the mean time 


become bankrupt, an action was brought by his aſſignees, to recover the value of 
the leather which he had prepared to export on his own account, On the trial of 
the cauſe, there was a verdict for the plaintiffs; whereupon the defendant applied 
to the Court to ſet the verdict aſide, and grant a new trial, on the ground, that the 
defendant not profeſſing the buſineſs of entering goods at the Cuſtom Houſe, and 
having undertaken to enter theſe in queſtion without reward, and having alſo taken 
the ſame care of them as he did of his own, was not liable for the loſs. After ar- 
gument, the Court held, that the defendant in this caſe acted bona fide, and was not 
guilty either of groſs negligence, or of fraud. If a man applie$ to a ſurgeon to at- 


tend him in a diſorder for a reward, and the ſurgeon treats him improperly, there 
is groſs negligence, and the ſurgeon is liable to an action; the furgeon would alſo 


be liable for ſuch negligence, if he undertook to attend a ſick perſon gratis, becauſe 
his ſituation implies {kill in ſurgery ; but if the patient applies to a man of a different 
employment, or occupation, for his gratuitous aſſiſtance, who either does not exert 


all his ſkill, or adminiſters improper remedies to the beſt of his ability, ſuch pei ſon 


is not liable. And it would be attended with injurious confequences, if a gratuitous 
undertaking of this ſort ſhould ſubje& the perſon who made it, and who acted to 
the beſt of his knowledge, to an action. Where indeed money has been paid, for 
the performance of certain acts, the perſon receiving it, is by law anſwerable for 
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any degree of negligence on his part; the payment of money being a ſort of 
inſurance, for the due performing of what he has undertaken ; and this rule has 
few exceptions. But where the undertaking is gratuitous, and the party has acted 
bona fide, it is not conſiſtent, either with the ſpirit or policy of the law, to make him 
liable to an action. In this caſe, Goodwin wanted to diſpoſe of his goods, which the 
defendant entered, together with his own, without any reward. Covld he be under- 
ſtood to be anſwerable for more care than he took of his own goods? There 
was no ſuſpicion of any fraudulent deſign; and a wrong entry at the Cuſtom Houſe, 
cannot be conſidered as groſs negligence, when from the variety of Jaws relating to 
the Cuſtoms, great reliance muſt be placed on the clerks in the offices. If in this caſe 
a ſhip-broker, or a clerk in the Cuſtom Houſe, had undertaken to enter the goods, a 
wrong entry would in them have been groſs negligence ; becauſe their ſituation and 
employment neceſſarily imply a competent degree of knowledge in the making ſuch 
entries; but when an application, under the circumſtances of this caſe, is made to a 
general merchant, to make an entry at the Cuſtom Houſe, ſuch a miſtake as this is not 
to be imputed to him as groſs negligence. The Court therefore granted a new 
trial. Shiells v. Blackburne, 1 Term Rep. C. B. 158. 


44. In an action of Aſumꝑſit for the uſe and occupation of a ſhop, and for money 
paid, laid out, and expended, &c. the defendant pleaded in abatement, that the pro- 
miſſes, Fc. if any, were made by him and one George Bethell jointly, and not by 
the defendant alone. On the trial of the cauſe, the material fas appeared to be, 
that by certain articles of partnerſhip entered into in 1774, between David Humphries 
of the one part, and Richard Byers, the plaintiff's late huſband, John Dobey, the defen- 
dant, and George Bethell of the other part; it was among other things agreed, that 
Byers, Dobey, and Bethell ſhould carry on the trade of a hoſter, in partnerſhip, for 14 
years, and purchaſe the ſtock in trade, utenſils, and fixtures, of Humphries, That 
Humphries ſhould grant Byers a leaſe of the houſe, &c. where the buſineſs was car- 
ried on, for 21 years, at the yearly rent of 50. clear of all taxes, and payable 
quarterly, by and out of the private caſh of Byers ; in which leaſe a room ſhould be 
reſerved for the uſe of Humphries during his life, and after his death, for the uſe of 
Byers ; that the buſineſs ſhould be carried on by Byers, Dobey, and Bethell, in the 
ſhop and other parts of the houſe, as it had before been done by Humphries; that 
Byers and his family ſhould live in the houſe; that as a compenſation for the uſe of the 
ſhop and premiſſes, Byers ſhould during the partnerſhip, be paid equally by Dobey 
and Bethel out of their own private caſh, 251. yearly, by quarterly payments; and that 
they ſhould pay Byers a moiety of all taxes whatſoever, on account of the houſe and 
premiſſes. That if either of the partners ſhould die and leave a widow, ſhe ſhould, if 
ſhe choſe it, be taken into the partnerſhip for the remainder of the term ; that if Byers 
ſhould leave a widow, and the ſhould continue in the buſineſs with the ſurviving partners, 
then ſhe ſhould hold the houſe upon the ſame terms and conditions as he would have 
held it if he had lived. In 1778 Byers died; and the plaintiff his widow, continued 
in the partnerſhip with the defendant and Bethel until the expiration of it; and then 
ſhe brought this action to recover 12/7. 105. half the annual rent of 25 J. for the uſe of 
the houſe, &c, together with the rent for part of a year, preceding the expiration of 
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the partnerſhip, and half of one moiety of the taxes, as the defendant's ſhare under 
the articles. The jury found a verdict for the defendant; and upon an application for 
a new trial, the Court refuſed it; being of opinion, that the tranſaction was in its 
nature a joint undertaking, and that the words private caſh could only mean, that the 
rent ſhould not be paid out of the partnerſhip ſtock; but that the contract was joint 
between Dcbey and Bethel, as relating to a third perſon, Byers v. Dobey. 1 Term Ref. 
C. B. 236. | 

45. The defendants who were partners, were indebted to one D. a broker, in 64.1. gs. 
for brokerage, and D. was indebted to the plaintiff J. in 40/. on a promiſſory note. 
D. afterwards applied to the plaintiff to lend him a further ſum, which the plaintiff 
refuſed to advance without ſecurity ; whereupon D. gave him an order on the de- 
fendants, for the ſum in which they were indebted to him for brokerage; this order 
was ſent by the plaintiff to the defendants in November, 1787, with a requeſt that 
they would acknowledge their having given him credit for it; the defendants an- 
ſwered, that they would pay the money which they owed D. to no other perſon 
than the plaintiff, but objected to the amount of the ſum contained in the order, 
and deſired to have it rectified. Another order was then ſent to them, which they 
likewiſe objected to, but promiſed at the ſame time, to pay the plaintiff what they 
really owed D. and requeſted an order to pay or give credit to the plaintiff for ſo 
much in their hands, as was in fact due to D. An order in this form was accordingly 
ſent them, which they accepted, and in conſequence of that acceptance, the plaintiff 
advanced to D. 70/1. but he afterwards becoming bankrupt, the defendants refuſed 
to pay the money to the plaintiff according to the order. He therefore brought ari 
action againſt them, and declared on four counts, 1ſt. Money had and received. 
2d. Money paid, &c, 3d. Money lent, &c. 4th. An account ſtated. The jury 


found a verdict for the plaintiff, but it being apprehended, that this verdict was nor. 


ſupported by evidence, under the form of the action which the plaintiff had choſen, 
an application was made to the court to ſet it aſide, and grant a new trial. 
After the caſe had been argued, there was ſome little difference of opinion among 
the Judges as to the form of the action, and particularly as to the firſt count in the 
declaration; and therefore it may be neceſſary to ſtate the ſubſtance of their argu- 
ments diſtinctly. Lord Loughborough ſaid, the point made at the trial was, that 


the plaintiff had miſ-conceived his action. Now where a party has not the ſubſtan- 


tial juſtice of the caſe on his ſide, the Court will not favour any action which he may 
bring; but where juſtice is clearly with him, they will, if poſſible, allow him to 
maintain the action he has brought; becauſe the only effect of a refuſal, would be 
to make him adopt another form of action. In the preſent caſe it is admitted, that 


the plaintiff has the law with him in ſome action. But it has been argued, that D. 


ought to have brought the action; yet I cannot conceive why that ſhould prevent 
the plaintiff from having his remedy. It was alſo ſaid, that D.'s action ſhould have 
been for work and labour; but to admit this, we mult ſtrain a point, and ſuppoſe 
that D. had really performed work and labour for the defendants. For in general, 
the demand which a broker has upon his employer, is for the difference of money 
on account between them for premiums, &c. ſo that if he were to reſt ſolely on a 
Vol. I. . count 
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count in his declaration for work and labour, without the common money counts, 


he would be in danger of a non-ſuit. It was further contended, that the money was 
in point of fact owing by the defendants to D. that their undertaking was to him, 
that in reality no money was had or received by him, to the uſe of the plaintiff, 
But D. had paid for premiums on account of the defendants, which created a debt 
from them, and which he might have ſer off againſt him. This debt is with the 
conſent of the parties aſſigned to the plaintiff, D. one of the defendants had due 
notice of it and aſſented, by which aſſent they became liable to the plaintiff, he 


makes no objection to the order from D. to pay his money to the plaintiff, but 


only to the amount of the ſum to be paid. He inſiſts, that the whole demand by 
D. was not due, and therefore requires a looſer order, on the faith that he would 
pay the balance; on his failure to pay, his promiſe attached, ſo as to make the de- 
fendants liable to an action. Then the queſtion is, Whether when the plaintiff 
brings an action in his own name againſt the defendants, this ſhall not be conſidered 
as money had and received by them to his uſe? Now when one of the defendants 
had admitted the money to be due, he was that moment eſtopped, as it were, from 
ſaying that it was not due. I alſo think the action might be maintained on the ac- 
count ſtated; D. gives an order to pay to the plaintiff a liquidated balance; the only 
diſpute is concerning the amount of the balance. The defendant ſays, © I will pay 
« you according to the ſum which ſhall appear to be due;” he is here again 
eſtopped from denying the effect of his promiſe. I am therefore of opinion, that 
the verdict is right, and ought not to be ſet aſide. Judge Gould ſaid, this caſe is 
like that of a man having money due to me in his hands, which I order him to pay 
to another. Now if I pay money to you for another perſon, it is money had and 
received by you to his uſe. But where 1s the real and ſubſtantial difference, whether 
I in fact pay money to you for a third perſon, or whether J give you an order to 
pay ſo much money, to which you expreſsly aſſent? In reaſon and ſound law, it is 
money had and received to the uſe of ſuch third perſon. If any debtor tenders me 
money, which I give back to him, and tell him to pay to another, he then in point 
of fact receives money to the uſe of. the other. But is there any real difference be- 
tween ſuch a caſe and the preſent? As to the account ſtated, I think that count 
alſo, all the circumſtances conſidered, comes within the fair compaſs of the caſe; 
but 1 have not the leaſt doubt as to the count for money had and received, Judge 


' Heath ſaid, I think in mercantile tranſactions of this ſort, ſuch an undertaking may 


be conſtrued to make a man liable for money had and received. 


Judge Hilſen 


aid, it is highly neceſſary that the forms of actions ſhould be kept diſtin; Courts 


of Juſtice have, in my opinion, already gone quite far enough, in extending the 
favourite count for money had and received; bur I know of no caſe, where they 
have gone ſo far as to allow that count to be maintained, where no money has in 
fact been received by the defendant. Here it by no means appears, that money 
was had or received by the defendants, I am alſo of opinion, that this demand 
between the parties, being for brokerage, was from the nature of it, the ſubject of 
an action for work and labour. Now though it be true, where a man is my debtor, 
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ke holds my money, yet I cannot accede to this as a N propolition, that when- 
ever a man is my debtor, I .am entitled to bring an action againſt him for money 
had and received. A taylor might, according. to this rule, bring an action for 
money had and received againſt a man, who had not paid him for a ſuit of cloaths. 
For my idea is, that where no money has been actually received, no action for 
money had and received can be ſupported. In the caſe of Fermer v. Mears, money 
was in fact received by the defendant; there the action might clearly be maintained, 
ſo here it would have been proper, if it could be ſhewn that money was received 
by the defendants to the uſe of D. I thought it neceflary to ſay thus much, becauſe 
my brother Gould, whoſe opinion | vet y highly reſpect, and whoſe very dium would 
at all times make me doubtful of my own judgment, has expreſſed his ſentiments 
decidedly in favour of this count for money had and received. I do not indeed mean 
to ſay poſitively, that the action will not lie; particularly as ] agree in opinion with 
the reſt of the court, as to the count on the inſimul computaſſet ; but I very much 
doubt the poſition, which has been ſo ſtrongly laid down, that the acknowledgment 
of the defendant of the money being due to D. was evidence of money actually had 
and received by him; for I am not inclined to favour an implication, which is con- 
trary to fact. The rule was diſcharged. Jrael v. Douglas, 1 Term Rep. C. B. 239. 


46. The defendants were proprietors of a ſtage coach, by which the plaintiffs 
ſent a quantity of light guineas to be carried from Wakefield to London. Two fhil- 
lings were paid for the carriage, and two-pence for booking. The following were 
the printed terms on which the defendants performed their buſineſs. © Willan and 
« Co. humbly beg leave to inform their friends and the Public, that caſh, plate, 
ce jewels, writings, or any ſuch kind of valuable articles, ill not be accounted for, 


« if leſt, of more than 51. value, unleſs entered as ſuch, and a penny inſurance paid for 


ce each pound value, when delivered to the book-keeper or other perſon in truſt, to 
« be conveyed by any carriage that inns at the above inn.” The action was brought 
in the uſual form, as againſt common carriers, and the plea was the general iſſue. 
No money was paid into court, and at the trial the plaintiff was non-ſuited ; 
being proved, that the perſon by whom he ſent the parcel to the inn, knew of the 
above terms, but had not diſcovered the contents of the parcel to the book-keeper, 
nor paid for them as valuables. A rule was afterwards granted to ſhew cauſe, why 
the non-ſuit ſhould not be ſet aſide, and a verdict entered for the plaintiff; on the 
ground, that he was entitled, by the printed conditions, to recover as far as the 
value of 5/, But the Court were of opinion, that the ſenſe of the printed conditions 
ſeemed to be, that the defendants were not liable to any extent, unleſs the parcel 
had been entered and paid for as valuable; and therefore the. rule for ſetting aſide 
the non-ſuit was diſcharged. Clay v. Willan, 1 Term Rep. C. B. 298. 


47. In an action of Aſumpft for money had and received, brought under the 
direction of the court of Chancery, it appeared in evidence on the trial, that appli- 
cation was made to the Lords of the Treaſury, by the friends of the plaintiff, to 
procure for the defendant the office of Cuſtomer of the port of Carliſie; that on the 
25th of 2 8 1773, the defendant ſigned the following declaration, * do 
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« hereby declare, that my own name was made uſe of in truſt for Mr. John Garforth, 
« on the application made to the Lords of the Treaſury, for the office or place 
ce lately held by Mr. Grape deceaſed, in the county of Cumberland; and I do hereby 
© promiſe, in caſe any appointment has been or is made thereof, that I will upon 
« requeſt, appoint ſuch deputy or deputies as he Pall nominate, and allo empower the 
« ſaid Mr. Garforth to receive the ſalary, ſtipend, wages, and fees of the ſaid office 
« to his own uſe.” On the 27th of the ſame month, the defendant was appointed by 
patent to the office, and afterwards on the nomination of the plaintiff, conſtituted 
deputies for Carliſle, Whitehaven, and Workington; but having received the profits, 
and refuſing to account for them to the plaintiff, the ſuit in equity was inſtituted to 
compel that account. Upon the trial of the action at law, a verdict was found 
for the plaintiff; but with leave to move the court to enter a non- ſuit. Upon 
that motion the caſe was fully argued, and Lord Loughborough delivered the judgment 
of the Court as follows. On full conſideration of all the arguments uſed in this cauſe, 
I am of opinion, that the tranſaction which is the foundation of this action, is illegal, 
and the agreement void. This tranſaction concerns a public office, deemed by law 
to be a place of public truſt, and therefore prohibited to be ſold; and even the depu- 
tation to it, where ſuch deputation may be made, cannot be an object of ſale. The 
tranſaction is, that Fearon being appointed by the recommendation of Garforth, ſhall 
not interfere in the office, but ſhall appoint ſuch deputies as Garforth ſhall nominate, 
and to pay him the profits. The effect of this is, that to all profitable purpoſes, and as 
to all the exerciſe of the office, except ſigning a receipt for the ſalary, Garforth is the 
real officer, but is not accountable for the due execution of it; he may enjoy it with- 
out being ſubject to the reſtraints impoſed by law on ſuch officers, for he does not ap- 
pear to be an officer; he may vote at elections, he may exerciſe inconſiſtent trades, 
he may act as a magiſtrate in affairs concerning the revenue, nay he may fit in par- 
liament, and will be ſafe if he remains undiſcovered. If extortion be committed 
in the office by thoſe appointed, the profits of that extortion redound to him, bur 
he eſcapes a proſecution; for not being the acting officer, he does not appear re- 
giſtered upon the records of the Exchequer, and therefore is not liable to the diſ- 
abilities impoſed by the ſtatute on officers guilty of extortion, who are incapacitated 
from holding any office relating to the revenue. Whether a truſt can be created in 
ſuch an office, is for the conſideration of the Court in which the ſuit was originally 
brought; the only queſtion in this court is, Whether the agreement ſpringing out of 
ſuch a tranſaction can ſupport an action? The written agreement of the 25th 
of February, 1773, was for two purpoſes; one to appoint ſuch deputies as the 
plaintiff ſhould name; the other, to pay over to him all the profits of the 
office. Tho' this caſe has been argued very fully, and very ingeniouſly by. 
the counſel on both ſides, I do not recollect any argument uſed in ſupport 
of the firſt promiſe, namely, to appoint deputies at the nomination of another, for 
whom the perſon appointing is in point of law, anſwerable, and yet he is not allowed 
to ſell or bargain for theſe places. The argument and doctrine laid down in the caſe. 
of Smith v. Coleſhill, 2 And. 5 5, which is ſimilar to this, are, that if one part of the 
agreement is bad, no action can be maintained on any other part which may be good. 

But 
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But it is not neceſſary to reſt on this point, becauſe I am of opinion that the agree- 
ment is bad in both parts. If it be without any conſideration in a court of law, no 
action will lie upon it, for it is but zudum pam. What then is the conſideration 
upon which this agreement proceeds? It is that Fearon 1s appointed on the application 
of Garforth, in truſt for him; now what is this, but in plain terms this propoſition, 
namely, that the Public 1s abuſed, and that the King is deceived in the appointment. 
I ſhould not therefore find much difficulty to conclude, if there were nothing more 
in the caſe, that the common law would not ſupport an Aſſumpſt on ſuch an agree- 
ment. But I think it is clearly void by poſitive law reſpecting this office, The ap- 
pointment of any cuftomer by any means contrary to the ſtatute 12 Rich. II. c. 2. is a 
miſdemeanour. That ſtatute, though very ancient, is certainly not obſolete; it is the 
ſtature under which they are ſworn in the Exchequer; it not only prohibits the ap- 
pointment, but goes on to ſay, that none that purſucth by him or by others, privily or 
openly to be in any manner of office, ſhall be put in the ſame office or in any other; and the 
5 and 6 Ed. VI. c. 16. makes void all promiſes, bonds, and aſſurances, as well on 
the part of the bargainor as the bargainee, It is ſaid, that this was no ſale of the of- 
fice, and that no money has paſſed on the part of Fearon to obtain it. But the ſtatute 
does not ſtop there; it is neither confined in its expreſſions, or its intent, In the caſe 
where a perſon obtaining an office gives money, the words of the act are extremely 
general, and according to their obvious conſtruction without any enlargement, neceſ- 
ſarily require that all bargains for money concerning thoſe offices which are mentioned 


in the ſtatute, are and ſhall be prohibited. Now is it not clear, that the plaintiff has 


bargained with the defendant? And would the defendant have had the office without 
that bargain? The promiſe which is the ground of this action is, that the plaintiff 
ſhall have all the profits. Now by the words of the ſtatute, any profits however ſmall, 
would have affected the tranſaction; but here there is a bargain for the whole. Courts 
of law have very properly conſidered this as a remedial flatute, and have conſtrued it 
liberally, where the validity of ſuch a tranſaction has been brought before them. 
Courts of Equity, in ſetting aſide ſecurities ſuppoſed to be valid at law, have gone 
by the ſame rule, and have been juſt as careful not to permit by any conſtruction, 
any breaches to be made in the proviſions of the ſtatute, On the part of the plain- 
tiff the caſe of Bellamy v. Burrow, Forreſter 97, was relied on, as an authority to 
ſhew, that a Court of Equity will permit a truſt ro be created of an office, clearly 
within the ſtatute of Ed. VI. and on reading that caſe with attention, I admit it is a 
determination full to the point for which it was cited; and undoubtedly as ſuch a deter- 
mination, it is of very conſiderable authority, both in reſpect to the learning and the 


known integrity of Lord Talbot. But it is fit to be obſerved, that in the ſame caſe there 


ſtands very fully delivered, the opinion of Sir 7oſeph Jekyll to the contrary; and it reſts 
upon an oppcſition between two very learned and upright men. Either opinion is 
probable, when there is luch authority for its ſupport. 1 will not enter into the con- 


ſideration of that caſe, nor is it neceſſary to give an opinion here, whether a truſt can 


in any inſtance be created in ſuch an office. I do not take upon mylelf to ſay, with- 
out other conſideration than the preſent circumſtances can afford, that there is no 
poſſible caſe in which a truſt fit to be executed may be created in offices within the ſta- 
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tute of Ed. VI. This is not a caſe of the execution of a truſt; the cognizance of 
which is peculiar to a Court of Equity. Perhaps if the Maſter of the Rolls had fixed 
on Fearen the character of a truſtee, a Court of Law might not think itſelf at liberty to 
queſtion the authority of the determination. But the whole queſtion for a Court of 
Law to determine is, ſimply, whether there appears a good conſideration on which an 
Aſſumpſit can be ſupported. And I am opinion, for the reaſons I have ſtated, both 
on the principles of the common law, and becauſe the tranſaction is in defiance of the 
ſtatutes, which have been made to guard againſt evils of the ſame nature, that the con- 
ſideration of the promiſe, in this caſe, is bad; that conſequently it will not ſupport an 


Aſſumpſit ; and therefore that a verdict muſt be entered for the defendant. Garforth 
v. Fearon, 1 Term Rep. C. B. 327. 


48. In an action upon promiſes the declaration ſtated, that the defendant was in- 
debted to the plaintiffs in 383 J. $5. 4d. on a bill of exchange accepted by the de- 
fendant for goods fold, That on the 26th of April, 1787, the defendant being in- 
ſolvent, aſſigned all his eſtate and effects to truſtees, for the benefit of his creditors, 
That on the 31ſt of July following, it was agreed between the plaintiffs, and the defendant 
and one Edenſor, that the plaintiff ſhould execute the deed of truſt, which was then 
in part executed by the other creditors; and in order to enable the plaintiffs to pbtain 
payment of ſuch part of their debt as they ſhould not receive from dividends under 
the deed, it was further agreed, that the plaintiff ſhould receive the dividends under 
the deed, in part diſcharge of their debt, and for payment of the remainder, the de- 
fendant undertook to recommend parcels of cotton to the plaintiffs for purchaſe, the 
profits to be made of which, the defendant undertook ſhould in three years time make 
good the deficiency. But if the profits on the cotton ſhould nor be ſufficient for that 


purpoſe, the defendant in his own right, and Edenſor as his ſurety, ſeverally under- 


took to ſatisfy the plaintifls the remainder of their debt after the three years; and if 
any loſs inſtead of profit ſhould ariſe upon the cotton, to make good the ſame, over 


and beſides what ſhould remain due to the plaintiffs for the remainder of their debt. 


The declaration then ſtated, that the plaintiffs executed the truſt deed, and that they 
purchaſed large quantities of cotton, which had been recommended by the defendant, 
and which they afterwards ſold; but that they ſuſtained a loſs on ſuch ſale, of 1077. 15s. 10d. 
in addition to their debt; and that they had received no dividend under the truſt deed. 
To this declaration the defendant pleaded the general iſſue. On the trial of the cauſe 
before Lord Kenyon at Guildhall, the deed of truſt was produced, which contained a 
releaſe to the defendant from the creditors who ſigned it, and a proviſo, that in caſe 
any of the creditors ſhould not execute the deed, on or before the 26th of July then 
next, the defendant ſhould receive from the truſtees the ſhares of thoſe creditors ; and 
that no creditor ſhould be intitled to the benefit of the deed, who did not ſign before 
that day. It alſo appeared, that the plaintiffs did not execute the truſt deed until the 3iſt 
of July, and that they did ſo then, on condition that the defendant would perform the 
above agreement. A few of the other creditors executed the deed after the plaintiffs, 
It was objected by the counſel for the defendant, that the agreement was fraudulent, 
and that therefore the plaintiffs could not recover upon it; and Lord Kenyon was of 
the ſame opinion, but he ſuffered the cauſe to proceed, reſerving this point, and giv- 


ing 
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ing the defendant's counſel leave to move to ſet aſide the verdict and enter a non- ſuit, 

in caſe the Court ſhould be of opinion that the objection was well founded. The 

jury having found a verdict for the plaintiffs, the defendant obtained a rule to ſhew 
cauſe, why a non-ſuit ſhould not be entered. And after the caſe had been fully ar- 
oued, the Court were of opinion, that the foundation of this agreement was, that 
the plaintiff ſhould execute the deed of truſt, and that the circumſtance of their not 
ſigning it until after the 26th of July, was rather an addition to, than a diminution of 
the fraud; becauſe, it not being apparent upon the deed itſelf, it muſt have been 
done with a view of ſignifying to the other creditors, that the plaintiffs had executed 
the deed, But the general principle is, that a ſecret agreement of this kind, made 


n, R . oh. ma 
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between an inſolvent and ſome of his creditors, in order to induce the reſt of the 
creditors to come in to the compoſition, is void. And therefore it was immaterial 
whether the plaintiffs executed the deed before, or aſter the 26th of July. For theſe 
reaſons the rule was made abſolute. Jacen v. Lomas, 4 Term Rep. B. R. 166. 
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II. Concerning Agreements, &c. which ought to be performed ſpecifically, 
et & contra. 


1. N a deed dated the 21ſt of Auguft, 1661, Philip Stapilton was tenant of the 

premiſſes in queſtion for gg years, if he ſhould ſo long live, remainder to 
truſtees to preſerve, &c. remainder to his firſt and other ſons in tail male, remainder 
to his own right heirs. Philip having two ſons, Henry and Philip, they by leaſe and 
releaſe, on the gth and 1oth of September, 1724, for ſettling the premiſſes in the name 


and blood of the Stapiltons, and for making proviſion for his two ſons, and barring all 


eſtates tail, releaſed and confirmed to Thompſon and Fairfax, their heirs and aſſigns, 
all thoſe manors, &c, to the uſe, as to part, to Philip the father in fee; as to an- 
other part, to the uſe of Philip, the father, for life, remainder to Henry, the ſon, for 
life, remainder to truſtees to preſerve, &c. remainder to his firſt and other ſons in 
tail male, remainder to Philip, the ſon, for life, remainder to truſtees, to preſerve, 
Sc. remainder to his firſt and other ſons in tail male, remainder to the daughters of 
Henry, in tail, remainder to the daughters of Philip, the ſon, in tail, remainder to 
the right heirs of Philip, the father; and as to the remaining part, to the uſe of 
Ptilip, the father, for life, with like limitations, in the firſt place, to Philip, the 
lon, and his ifſue, and then to Heury and his iſſue, remainder to the father in fee. 
Thire were Covenants to ſuffer a recovery within twelve months, and likewiſe for 
further aſſurances, But the heir of the ſurviving truſtee, in the deed of 1661, was 
not a party to theſe deeds. By other deeds of leale and releaſe, dated the 23th and 
29th of the ſame month of September, 1724, to which the heir of the ſurviving truſtee 
in the deed of 1661 was a party, the father and two ſons made Thompſon and Fairfax 
tenants to the præcipe, in order to ſuffer a recovery, for the purpoſes mentioned in 
the former deeds. But before any recovery was ſuffered, Henry died, leaving iſſue 
one ſon, named Henry, who was the plaintiff in the cauſe, Afterwards, by leaſe 
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and releaſe, dated the 12th and i gth of April, 1725, to which the heir of the ſurviv- 
ing truſtee, in the deed of 1661, was alſo a party, Philip the father, and Philip the 
ſon, covenanted to ſuffer a recovery, in which Thompſon and Fairfax were to be 
tenants to the præcipe, to the uſe, as to part, of Philig, the father, in fee; and as 
to the reſidue, to the uſe of Philip, the father, for life, with remainder to Philip, 
the ſon, in fee. And in Trinity Term, 1725, a recovery was ſuffered, in which 
were the ſame tenants to the præcipe, the ſame demandant, and the ſame vouchees, 
except Henry, who was dead, as were covenanted to be by the firſt deed. It was 
likewiſe ſuffered within 12 months after the date of the firſt deed. Philip, the 
father, being dead, the plaintiff, as fon and heir of Henry, brought his bill to eſta- 


bliſh his title to the premiſſes in queſtion, and for the whole eſtate, as tenant in tail 


under the whole ſettlement of 1661. The defendant, Philip, the fon, by his anſwer, 
admitted the deed before ſtated, but inſiſted, that Henry was a baſtard; and that by 
virtue of the deed of 1725, and recovery, the defendant was entitled to the whole 
eſtate in queſtion. Upon an iſſue being tried, Henry was found to be illegitimate; 
and upon the cauſe being heard on the equity reſerved, the plaintiff's counſel waived 
his claim to the whole eſtate, but inſiſted on theſe two points, 1ſt. That the recovery 
ſuffered in 1725 ſhould enure to the uſe of the deeds of the gth and 1oth of Septem- 
ber, 1724, and not to the uſes of the deed in 1725. 2d. Suppoſing it did not, yer 
that the deed of 1724 was ſuch an agreement as this Court will carry into execution, 
After theſe two points had been fully argued, Lord Hardwicke delivered his judg- 
ment as follows. The plaintiff in this caſe is entitled to a decree, for there was a 


' ſufficient foundation for Philip, the father, and Henry and Philip, his two ſons, to 


execute the deed of the gth and 1oth of September, 1724. It was to ſave the honour 
of the father and his family, and was a reaſonable agreement; therefore if it is 
poſſible for a Court of Equity to decree the performance of it, it ought to be done. 
It would be very hard for the defendant on his ſide, to endeavour to ſet aſide this 
agreement, and the effect of this deed. Conſider the ſtate and ſituation of the 


family at the time of making the agreement. Philip had theſe children grown up, 


and had a very conſiderable real eſtate ; both his ſons were then owned as legitimate, 
their father and mother had lived together as huſband and wife for many years, and 
at the time of this agreement were in fact ſo; there was a foreſight in the father and 
mother, that ſuch a diſpute between their two ſons might afterwards ariſe, to their 
diſhonour, and likewiſe that of the family; the foundation of this agreement, 
narnely, the illegitimacy of the eldeſt ſon Henry, has now been determined by a 
trial, and it is found that Henry was a baſtard ; yet both the ſons are equally of the 
ſame blood of the father, though not ſo in the notion of law. Tf the elder ſon ſhould 
be found illegitimate, as he now is, the father knew that if no ſuch agreement was 
made, he would be left without any proviſion; and on the other hand, if his legi- 


timacy ſhould be eſtabliſhed, then Philip, the younger ſon, would have nothing. 


To prevent thefe diſputes and bad conſequences, the father brings both his ſons into 
an agreement, to make a diviſion of his real eſtate; it is very plain, that at the time 
of executing the firſt deed, the parties did not know who was the heir of the ſurviv- 
ing truſtee in the ſettlement of 1661 ; becauſe they covenanted, that a writ of entry 
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ſhould be ſued out within 12 months, which is a very unuſual time to limit for that pur- 
poſe ; and was probably done in order to give time to find out the heir of the ſurviving 
truſtee if they could; heafterwards was found, and made a party to both the other deeds. 
This bill is brought by the eldeſt fon and heir of Henry, to have the benefit and poſ- 
ſeſſion of the whole eſtate, and for an account of the rents and profits, and to be 
quieted in the poſſeſſion, and for general relief. Upon the firſt hearing, an iſſue was 


directed to try whether Henry, the father, was legitimate, and it was found he was 


not; and now the plaintiff inſiſts upon having the benefit of this agreement, whereby 
he is only entitled to a part of the eſtate. This being the bill of an infant, he may 
have a decree upon any matter ariſing on the ſtate of his caſe, though not particu- 
larly mentioned and inſiſted on, or prayed by his bill; but it might be otherwiſe in 
the caſe of an adult perſon. Upon this caſe there ariſes two general queſtions, 1ſt. 
Whether the plaintiff has any eſtate in law, by virtue of any of the conveyances, or 
by the recovery? 2d. If he has no eſtate at law, or only a defeazable one, whether 
he is entitled to the benefit of this agreement, and to have it carried into execution 
here? The firſt queſtion conſiſts of two branches, 1ſt. Whether the leaſe and releaſe 
of the gth and 1oth of September, 1724, will amount to a good declaration of the 
uſes of the recovery, notwithſtanding the ſubſequent deed of April, 1725? 2d. If 
not, Whether the recovery of Trinity Term, 1725, having barred the eſtate tail, 


will make good any eſtate which paſſed by the leaſe and releaſe of gth and 1oth of 


September, 1724? As to the firſt, Whether the leaſe and releaſe is a good declaration 
of the uſes of the recovery? I am ſtrongly inclined to think it will amount to a good 
declaration; but this queſtion depends on the conſtruction of law, and the authority 
of caſes. Upon the declaration of uſes it is true, where there is an agreement to 
ſuffer a recovery, and uſes are declared, if the recovery is afterwards ſuffered, 
though it varies in point of time from the recovery covenanted to be ſuffered, yet if 
there is no ſubſequent declaration of uſes, the recovery will enure to the uſes ſo de- 
clared. Before the ſtatute of Frauds, if the deed declaring the uſes had not been 
purſued, a parol declaration of uſes would have been let in; but if there is a deed 
declaring the uſes, and a common recovery is ſuffered accordingly, that would, be- 
fore the ſtatute, exclude a parol declaration of new uſes. Even now, there may be 
a ſubſequent declaration of uſes, but it muſt be in writing; and ſuch a new declara- 


tion of uſes depends upon the agreement of the parties. Therefore, though it is 


ſaid at the bar, that the declaration of uvſes is in the power of the tenant in tail, and 
that he may declare new ules; I take that not to be law; for ſuch ſubſequent de- 
claration muſt be by all the parties concerned in intereſt, But in the preſent caſe, 
the ſecond agreement not being between all the parties concerned in intereſt, ought 
not to control the firſt declaration, and eſpecially, as this recovery was ſuffered 
within the time preſcribed by the firſt deed, and between the ſame demandant and 


tenant. The conſideration for ſuffering the recovery was good, both in law and 


equity; and there is no caſe to warrant me in ſaying, that the firſt agreement is 
not good and binding, or that the tenant in tail could afterwards, by his own agree- 
ment, change the uſes. But if it was doubtful whether the recovery ſuffered in 
1725 ſhould enure to the uſes declared by the deed of 1724, I am of opinion, that 
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the recovery will operate to make good thoſe eſtates which paſſed by the deed of 
1724. To this, however, two objections have been made, iſt. That the uſes muſt 
be governed by, and operate according to the intention of the parties; therefore the 
ſubſequent recovery being ſuffered to other uſes, theſe uſes will take place. 2d. 
That if any uſes did paſs by the deed of 1724, yet this recovery will not make theſe 
uſes good ; becauſe the ſubſequent recovery was ſuffered to particular uſes declared 
by the deed of 1725. As to the firſt objection, I am of opinion, that a uſe did paſs 
by the deed of 1724, according to the intention of the parties. It is certainly true, 
that according to the ſtatute of uſes, the general doctrine is, that the uſes ſhall be 
executed according to the intention of the parties; but both the courts of law and 
equity conſider what was the general and final intent of the parties. In this caſe 
their intention was, that the eſtate ſhould paſs, and wherever a court of law or equity 
find, that the general and ſubſtantial intent of the parties, was, that the eſtate ſhould. 
paſs, they will conſtrue deeds, in ſupport of that intention, differently from the for- 
mal nature of the deeds themſelves; as a feoftment, to ſerve the intention of the par- 
ties, ſhall operate as a covenant to ſtand ſeiſed. The intent here was, that the eſtate, 
in point of law, ſhould paſs by the deed of 1724, and that the uſes declared by that 
deed, ſhould veſt in the mean time, till the recovery was ſuffered, This is an 
anſwer to the. objection ariſing from the ſtatute of uſes. But there is another 
queſtion, what eſtate paſſed by the deed of 1724? And I am of opinion, that it was 
a defeazable eſtate to ſerve the uſes of that deed; according to the reſolution in 
Machell v. Clarke, Salk, 619. that tenant in tail may convey a baſe fee and eſtate, 
defcazable by the entry of the iſſue, The next queſtion 1s, Whether the recovery 
fuffered in 1725, did enure to make good and render indefeazable theſe baſe eſtates, 
created by the deed of 17924? And J am of opinion they are made good; the ob- 
jection to this is, that the recovery was ſuffered in purſuance of the deed of 1725, 
wherein there were new uſes limited; but the only uſes which make any difference 
in that deed, are to Philip, the fon, and his heirs; ſo that there is nobody concerned 
in the queſtion, but Philip and his heirs. It has been urged by the defendant's coun- 
ſel, that if the firſt declaration of uſes is in general to prevail, purchaſers of eſtates, 
though they have a recovery for ſtrengthening their title, with a declaration of the 
uſes of the recovery to themſelves and their heirs, cannot be ſafe; becauſe the 
vendor may defeat ſuch declaration by a precedent one to different uſes; but in ſuch 
caſes, I think that a recovery would not enure to make good ſuch prior declaration 
of uſes, but only the uſes of the purchaſe. It is admitted, that if tenant in tail con- 
feſſes a judgment or a ſtatute, or enters into a bond, and afterwards ſuffers a reco- 
very to bar the eſtate tail, it lets in the precedent judgment, &c. And it is as clear, 
that if a tenant in tail makes a leaſe, not warranted by the ſtatute of 32 Henry VIII. 
and then ſuffers a recovery, it lets in the leaſe and makes it good. There are ſo 
many caſes of this kind, that it is not neceſſary for me to mention them. It has 
been objected, that if the plaintiff has any title, his remedy is at law; but I think it 
is more properly here, for he is an infant, and has come recently. into this court, 
and I think his caſe does not depend entirely upon the point of law; for I am of 
opinion, that the plaintiff is entitled to have an execution of the agreement, as a 
good 
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good and binding agreement in this court. The queſtion is, Whether there was any 
valuable conſideration on all ſides for entering into this agreement; if ſo, then there 
is a ſufficient ground for coming here; though a mere volunteer is not entitled to 
come here for the execution of an agreement. But in this caſe there is a proper 
conſideration, as appears by the recital of the deed of 1724. Neither is it the com- 
mon caſe of a baſtard, for the law of England does allow of ſome privileges to a 
baſtard eigne, and their parents are puniſhable by the canon law for ante-nuptial for- 
nication, In the caſe of Cann v. Cann, 1 ms. 723. it was laid down by Lord Mac- 
clesfield, that an agreement entered into upon the ſuppoſition of a right, or of a 


_ doubtful right, though it afterwards comes out that the right was on the other fide, 


ſhall be binding, and the right ſhall not prevail azainſt the agreement of the parties; 
for the right muſt always be on one (ide or the other, and therefore the compromiſe of a 
doubtful right, is a ſufficient foundation of an agreement. Another objection has been 
made to this agreement, that the benefit on len and Philip's fide was not mutual and 
equal, During both their lives the benefit and obligation were mutual, and Henry would 
have been equally compellable to ſuffer a recovery with Philip; but it 1s ſaid, that an 
alteration as to their mutual benefit has happened by the death of Henry, and that if Henry 
had been legitimate, the plaintiff would not have been compellable to ſuffer a recovery; 
becauſe the iſſue in tail is not compellable to perform the covenants of his anceſtor, 
the tenant in tail. But here the chance was at fiiſt equal, and it is hard to ſay, that 
the act of God ſhould hinder the agreement from being carried into execution. The 
chance was equal who died firſt, Henry or Philip. If Henry had been legitimate, and 
Philip had died in his life-time, leaving children, I am of opinion that Philip's fon 
would have been entitled to have come againſt Henry, for an execution of the agree- 
ment ; and therefore the chance being at firſt equal on both ſides, we are not now to 


conſider how the event has happened. Another objection has been taken, that the 


father made uſe of his coercive power over Philip, to force him into this agreement, 
and it is ſaid, that equity does not favour agreements made by compulſion ; but this 
Court always conſiders the reaſonableneſs of the agreement; beſides, here is no proof 
of compulſion by the father; if there was any compulſion it ſeems rather to have 
been made uſe of againſt Henry, who was then eſteemed his eldeſt ſon. And conſi- 
dering the conſequence of ſetting this agreement aſide, a court of equity will gladly 
lay hold of any juſt ground to carry it into execution, and to eſtabliſh the peace of a 


family. Stapilton v. Stapilton, 1 Atk. 2. 


2. By a marriage ſettlement ſeveral ſecurities for money belonging to the wife 
were aſſigned to a truſtee, upon truſt as ſoon as conveniently might be after the mar- 
riage, to call in the money and lay it out in.the purchaſe of lands, to be ſettled to 
the huſband for life, remainder to the wife for life, remainder to the firſt and other 
ſons of the marriage ſucceſſively in tail male, remainder over. The huſband and 
wife died, leaving iſſue three ſons and four daughters; the money not having been 
laid out, the eldeſt ſon brought his bill to have the ſecurities aſſigned to him, inſiſt- 
ing, that if lands were purchaſed and ſettled, he could as tenant in tail, bar all the 
remainders over. The Court held itſelf bound to execute this truſt, and that the 
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way to do ſo, was to order the money to be laid out in land; it being the conſtant 
rule of the Court, to give the remainder- man his chance; but on the younger chil- 
dren appearing in court and conſenting, it was ordered, that the repreſentative of the 
truſtee ſhould transfer the ſecurities to the plaintiff for his own uſe, and pay him 
the intereſt due upon them. Collet v. Collet, 2 Atk. 11. 


3. A bill was brought for the ſpecific performance of an agreement for the ſale of 
an eſtate, and a decree was made in favour of the plaintiff the vendor, without any 
regard being had to his negligence in not producing his title deeds, &c. or tender- 
ing a conveyance within the time limited by the articles for that purpoſe. The Lord 
Chancellor ſaying, that moſt of the caſes which were brought in this court, touching 
the execution of articles for the ſale of eſtates, were of the ſame kind, and liable to 
the ſame objection; but he thought there was nothing in the objection. His Lord- 
ſhip therefore decreed the articles to be performed, and referred it to the Miſter to 
ſee if a good title could be made to the premiſſes in queſtion, and if a good title 
could be made, then the defendant was to pay the plaintiff his coſts to be taxed. 
Gibſon v. Patterſon, 1 Atk. 12. 


4. The plaintiffs wife being poſſeſſed of Old and New South-Sea Annuities and 
Bank ſtock, and a marriage being intended between them, the wife previous thereto, 
and in order to ſecure the ſtocks and dividends for her ſeparate uſe and diſpoſal, 
notwithſtanding her coverture, did by indenture, with the privity of her intended 
huſband, transfer the ſtocks to the defendant, his executors and adminiſtrators, 
upon truſt to pay to, or permit the wife to receive the dividends and profits thereof 
for her ſeparate uſe, during her life ; provided, that if ſhe ſhould ſurvive her in- 
tended huſband, then the truſtee, his executors, and adminiſtrator, ſhould transfer 
the ſtocks to herſelf, her executors, or adminiſtrators, or to ſuch perſon as ſhe ſhould, 
apart from her huſband, by deed or will appoint; and for want of appointment, to 
the iſſue of her body; and for want of ſuch iſſue, then, as to one motety of ſuch of 
the ſtocks as ſhould be remaining at her death, in truſt for the intended huſband, 
his executors, and adminiſtrators; and as to the other moiety, in truſt for the de- 
fendant himſelf, and one J. B. her brother of the half-blood, their executors, and 
adminiſtrators. The marriage took effect; and afterwards the wife, by the huſ— 
band's conſent, applied to the defendant, requeſting him to ſell part of the ſtocks, 
and pay the money to her, and to aſſign the reſidue to ſome other truſtees; declar- 
ing to him, that it was not her intention that the ſame ſhould be unalterable, bur 
only to preſerve them in her own diſpoſal. The truſtee, however, doubting whe- 
ther he could ſafely ſell the ſtocks, or aſſign his truſt, without the direction of the 
court of Chancery, the huſband and wife therefore brought their bill againſt him, 
praying, that he might aſſign his truſt, and that the ſtock and annuities might be 
transferred, ſubject to ſuch uſes as the wife alone ſhould from time to time direct, and 
for want of ſuch direction, ſubje& to the truſts of the ſettlement. But upon the 
hearing of the cauſe, the Lord Chancellor ſaid, where under a marriage ſettlement 
the children have obtained a contingent advantage, I will not vary it to their pre- 
judice. If I ſhould, I might fit here only to alter marriage agreements, upon the 
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particular whim of a ſeme- covert; therefore let the wife make the appointment, 
and let the appointee take ſuch intereſt as the law will give him; for I ſhall not lend 
him the aſſiſtance of this court, to make ſuch appointment more effectual than it 
will be at law. A perſon might as well bring a bill in this court, for changing 
truſtees to preſerve contingent remainders; if indeed the defendant had been merely 
a truſtee for the lady, there might be ſome grounds for this application; though if 
in that caſe, if I was inclinable to change a truſtee, 1 would not do it without firſt 
making a reference to the Maſter, to enquire whether the perſon propoſed is a pro- 
per perſon, A new truſtee being afterwards added to the old one, by the conſent 
of all parties, his Lordſhip decreed the defendant to transfer the annuities in queſ- 
tion, in ſuch manner as to veſt the ſame in himſelf and the new truſtce, ſubject to 
the ſame truſts as were in the deed of agreement; and as to all the other matters, 
the bill was diſmiſſed. O'Keefe v. Calthorpe, 1 Atk. 17. 


5. Where the enjoyment of an eſtate has been ſo long and uninterrupted, as from 
the year 1719, to the year 1749, Courts of Law, as well as Courts of Equity will 
make a ſtrong preſumption in favour of ſuch a poſſeſſion; though there may be 
ſome circumſtances to ſhew, that it was not the intention that the inheritance ſhould 
be conveyed. And where a perſon is owner of a term, and there is a «covenant 


for the truſtees to convey the inheritance, he is to be conſidered as the cęſtui que 


truſt of the inheritance, becauſe he might have called upon the truſtees in this court, 
to have aſſigned the legal eſtate. Whether the legal eſtate is in the ce/tui que truſt, or 
in the truſtees it will make no difference; for when there is a covenant that it ſhall 
be conveyed, this Court will conſider it as actually conveyed, and will look upon 
the term as only atrendant upon the inheritance, and ſo connected together in the 
ceſtui que truſt, that it can never be ſevered in favour of an heir, or an executor at 


leaſt. But there are ſome caſes, where it has been done in behalf of creditors, 
Cooke v. Cooke, 2 Atk. 67. 


6. J. D. died inteſtate, leaving three ſiſters who were all married ; his perſonal 
eſtate having been agreed to be divided into thirds, two mortgages for 150/. each, 


one in fee, the other for a term, were allotted to one of the ſiſters, who was the 


wife of J. S. and agreed to be properly aſſigned ; but before any aſſignment was 


made, 7. S. borrowed of A. B. 200/. on his note, and by a memorandum in writ- 


ing took notice, that for better ſecuring the 200 J. he had left two mortgages, 
which he was entitled to, in the hands of A. B. and promiſed forthwith to aſſign 
them to him; but before any thing was done, J. S. died, leaving his wife ſurviving. 
Whereupon A. B. brought his bill againſt the adminiſtrator of J. S. and againſt his 
wife, and alſo againſt the ſeveral mortgagors, to be paid his 200 J. and intereſt, or 
to forecloſe the mortgages. The wife inſiſted, that the mortgages were her 
cboſes in action, and not having been aſſigned by her huſband, ſurvived to her; or 
at leaſt, that ſhe was entitled to them on ſatisfying the plaintiff's demand. But the 
adminiſtrator of the huſband inſiſted, that what J. S. had done amounted to an 
aſſignment; and that therefore he, as the adminiſtrator, was entitled to redeem the 
plaintif, Upon hearing the cauſe, the Court held, that the promiſe of J. S. to pro- 
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cure an aſſignment of the mortgages, amounted, in Equity, to a diſpoſition of them, 
for ſo much as would ſatisfy the debt due to the plaintiff, but not more; for though 
he might have diſpoſed of the whole in the manner he did, yet his intention was 
only to ſecure the plaintiff's debt, and that being done, they belonged to the widow, 
as her choſes in action, and not to the adminiſtrator of the huſband; and although one 
of the mortgages was in fee, it made no difference ; for if a bond be given to a feme- 
ſole, who afterwards marries, the huſband and wife muſt join in the action, and 
both muſt recover ; but if a bond be made to the wife ſubſequent to the marriage, 
the huſband alone, without the wife, may bring the action and recover. That as 
the huſband may aſſign the wife's term, ſo he may the truſt of the wife's term, 
unleſs it be the truſt of a term from himſelf for the wife's benefit; he may likewiſe 
diſpoſe of the wife's mortgage in fee, as well as her mortgage for a term; the huſ- 
band may alſo aſſign the wife's choſe in action, or a poſſibility which ſhe is intitled 
to, as well as her term, ſo that it be for a valuable conſideration and not voluntary. 
But though he cannot diſpoſe of her che in action without a valuable conſideration, 
yet he may releaſe the wife's bond without receiving any part of the money. 
Bates v. Dandy, 2 Ait. 207. 


7. J. II. and T. II. entered into articles for the purchaſe of an eſtate, and there 
was a proviſo, that if either party ſhould break the agreement, he ſhould pay 1001. 
to the other. T. II. afterwards met with a third perſon, who offered him two years 
purchaſe more than J. II. had agreed to give, which 7. II. immediately accepted, 
notwithſtanding his agreement. On a bill being brought by J. II. againſt 7. J. for 
a ſpecific performance of this agreement, the defendant infifted, that the plaintiff 
had been for ſeveral years tenant of this eſtate, and under a falſe repreſentation had 
depreciated the value of it, in order to keep off others and ſecure it to himſelf; 
which being a fraud in the plaintiff, the defendant ought therefore to be relieved 
from his bargain. He alſo inſiſted up.n it's being the intention of boch parties, that 
in calc cither of them ſhould pay tool. to the other, the agreement ſhould be ab- 
ſolutely void. But the Court was of opinion, that as to the defence of the ſtipulated 
ſum, it was no more than the common caſe of a penalty; and that in all caſes where 
penalties are inteited for non-performance, it has never been held to releaſe the 
parties from their agreement, but they muſt perform it notwithſtanding. Indeed 
if there had been evidence of a miſrepreſentation of the farm by the plaintiff, to 
any perſon who had a deſire of purchaſing it, that would have been a reaſon for ſet- 
ting aſide the agreement, and would have rebutted the equity which the plaintiff had 
for a ſpecic performance of it; but the proof did not come up to this, nor was the 
perſon ſ:;-50ſed to have dropt the purchaſe, merely upon the falſe ſuggeſtions of 
the plainciff, examined as to that fact; and therefore the Court decreed a ſpecific 


performance of the articles. owerd v. Hophyns, 2 Alk. 371. 


d. Sir R. T. had one fon aud tour daughters, and having an eſtate of 2800/7. per 
ainum, he, on the marriage of his ſon, entered into articles whereby one part of 
the eſtate was agreed ro be ſettled on R. F. his fon, for life, and after his death, to 
raiſe a rent charge of 400 J. a-year for the ſon's wife, and ſubje& thereto, to truſtees 
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to preſerve, &c. remainder to the ſons of the marriage in tail-male, with remain— 
der to the ſons of any other marriage. Then another part of the eſtate was agreed 
to be ſettled to the ſame uſes as the firſt, but with a charge of 4000 l. by way of 
additional portion for Sit R. 7',”s daughters; and after ſeveral other limitations, to 
Lady G. one of thoſe daughters, and her heirs male; then a limitation to the other 
daughters in tail, with the ultimate remainder to Sir K. J. 's right heirs. After the 
death of Sir R. F. the fon directed a deed to be prepared for carrying theſe articles 
into execution; but died before it was compleated. Whereupon Lady G. brought 
her bill for a ſpecific performance of the articles, and to have the intail of the eſtate 
ſo limited to her ſettled accordingly, And the Court ſo decreed; for the ſpecific 
execution of articles being the molt adequate juſtice, in general, the Court will not 


leave it to an action at law; and though it is diſcretionary in the Court, whether 


they will or will not decree a ſpecitic execution, yet that diſcretion is not arbitrary, 
but governed by rules of equity, Goring v Naſh, 3 Alk. 186. 


9. The defendants entered into an agreement for the purchaſe of timber, and a 


memorandum of it was ſigned by the parties in the following words, Nov. 1. 17 44. 


« Matthew Lifter and John Cooper have agreed with Joſeph Buxton, for the purchaſe 
cc of all thoſe ſeveral large parcels of wood, conſiſting of oaks, aſhes, elms, and aſps, 
* which are numbered, figured, and cyphered, ſtanding and being within the town- 
* ſhip of Kirby, for the ſum of 305 J. to be paid at fix ſeveral payments, every 
© Lady-day, for the ſix following years; and Lifter and Cooper to have eight years 
* for diſpoſing of the ſame, and that articles of agreement ſhall be drawn and perfected 
te as ſoon as conveniently can be, with all the uſual covenants therein to be inſerted 
* concerning the ſame.” There were two parts of this argument reciprocally ſigned, 
and each part depoſited with the other party. On a bill being brought by Buxton, for 
a ſpecific performance of this agreement, two queſtions were made: 1ſt, Whether 
the plaintiff was entitled to ſeek his remedy in a Court of Equity, for a ſpecific per- 
formance? 2d. Whether upon the merits of his caſe he was entitled to ſuch a decree ? 
As to the iſt queſtion, the Court was of opinion, that this was ſuch an agreement, 
though for a perfonal chattel, that the plaintiff might come here to have a ſpecific 
performance; to be ſure, in general, this Court will not entertain a bill for rhe ſpecific 
performance of contradts relating to ſtock, corn, hops, &c. becauſe theſe are con- 
tracts which relate to merchandize, and vary according to different times and circum- 
ſtances. If therefore a Court of Equity ſhould admit ſuch bills, it might drive on paeties 
to the execution of a contract, to the ruin of one, when the other might nor, upon an 
action, recover above a ſhilling damages. Therefore the Court have always governed 
themſelves in this manner, and leave it to law, where the remedy is ſo much more 
expeditious, But in the caſes of contracts for the purchaſe of land, or things that re- 
late to the realty, theſe are of a permanent nature; and if a perſon agrees to purchaſe 
them, it is upon a particular liking to the ſubject, and quite a different thing from 
matters in the way of trade, In the preſent caſe, the memorandum did not appear 
to be the final contract, but was to be made complete by ſubſequent articles; and 
therefore it was doubtful, whether at law the plaintiff would not have been told, that 
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this was an incompleat agreement. Under ſuch circumſtances, a bill like the preſent 


ought to be entertained; but at the ſame time the Court ſhould, in cales of this kind, 


weigh with great nicety, before they determine the bill to be proper, where it relates 
to a mere perſonal chattel. As to the merits of the caſe, there being ſome evidence 
on the. part of the defendants, of miſrepreſentation by the plaintiffs, rouching the value 
of the timber, the Court thought proper to diſmiſs the bill; and the plaintiff conſent- 
ing to waive the agreement, the diſmiſſion was without colts, Buxton v. Lifter, 
3 Atk. 383. | 

10. A bill was brought by the reſiduary deviſee of one Dyer, for the ſpecific per- 
formance of an agreement. Dyer in his life-time, being conſiderably in debt, com- 
pounded with ſeveral of his creditors; and after his death, the plaintiff, as he ſtated 
by his bill, came to an agreement with the defendant, to pay him 291. as a compoſi- 
tion for a bond debt of 84 J. and indorſed it upon the back of the bond. The agree- 
ment was proved by one witneſs only, and poſitively denied by the defendant's antwer 
but there was a circumſtance of the defendant's having confeſſed the agreement proved 
in the cauſe, and ſome other circumſtances to corroborate the evidence of the ſingle 
witneſs. The Maſter of the Rolls offered to direct an iſſue, to try the agreement, if 
the defendant deſired it; but his counſel declined the iſſue, unleſs his Honor would 
make an order, that the defendant's anſwer ſhould be read upon the trial; and they 
mentioned two caſes where ſuch an order had been made. But his Honor ſaid, that 
the preſent caſe did not reſt ſingly upon the oath of the witneſs, for there were ſeveral 
circumſtances which confirmed and corroborated what he ſwore. It was not there- 
fore within the rule of the caſes cited, and conſequently he could not give any directions 
that the anſwer of the defendants ſhould be read at law. The defendant refuſing to try 
it on any other terms, his Honor decreed the agreement to be carried into execution, 
by the defendant's delivering up his bond to the plaintiff, on payment of 291. but gave 
no coſts on cither ſide, Only v. Walker, 3 Atk. 407. 


11. On a queſtion, Whether it was ſufficient to ſet aſide an agreement, that one of 
the parties was drunk at the time, the Lord Chancellor thought it was not, unleſs 
ſome unfair advantage was taken, which did not appear in the caſe. And what 
he principally relied upon was, that this was an agreement to ſettle diſputes in a fa- 
mily, and a reaſonable agreement. So if a fon, tenant in tail, and a father tenant for 


life, agree on ſomething for the benefit of the younger children, and afterwards the 


ſon complains of the exertion of parental authority, and there 1s ſome evidence of 
that kind; yet, if the agreement be reaſonable, the Court will not ſet it aſide. Ccry 
v. Cory, 1 Fez. 19. 

12. A woman entitled to 5007. if ſhe ſurvived her father, and to a moiety of a real 
eſtate, the other moiety belonging to her ſiſter, after whoſe death it might come to 
her, being about to marry a huſband who could make no proviſion for her, the father 
conſented to the match, and in conſideration of natural love and affection, agreed to 
give her this 300 J. in preſent, for her ſeparate uſe; the other part of the agreement 
was, that the real eſtate of the daughter, whether in poſſeſſion, or ſuch as ſhould any 
way come to her during the coverture, ſhould be ſettled to the uſe of herſelf for life, 
rcinainder to all her iſſue, by that or any other huſband, remainder to her ſiſter and 
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her iſſue, with remainder to the father and his heirs. After the death of the father, his 
heir brought a bill for a ſpecific performance of this agreement. And on the hearing 
of the-cauſe the Lord Chancellor ſaid, when the rules of the court, and the nature and 
intent of theſe articles are-conſidered, this is a ſtrong caſe for the plaintiff, that a con- 
veyance Thould be made to him in fee, as right heir of the father. The old rule was, 
and is now generally, although of late not ſo ſtrictly adhered to, that none can come 
here for -a ſpecific performance, who does not come under the conſideration of the 
agreement; as, that it ſhall not be for the benefit of collateral branches in marriage 
articles; but as agreements are entire, and the ſeveral branches might have been in 
view, the Court has in later caſes, laid hold of any circumſtances to diſtinguiſh them 
out of it, till preſerving the rule in general. If therefore there was any kind of 
conſideration, the Court would lay hold of it to fupport the agreement, as in the 
caſe of Oſgood v. Strode, 2 Wms. 245. There the limitation to the iſſue of the mar- 
riage was expired, but becauſe the father had ſome intereſt in the eſtate ſettled, part 
moving from him, and it might be preſumed that he ſtipulated for the collateral 
branches, they were held within the confideration. The Court has got out of the rule 
another way, as in Vernon v. Vernon, 2 Wms. 595, becauſe an action might be brought 
in the name of the truſtees ; though there clearly, the perſons claiming were not within 
the conſideration, Then to conſider the nature of the preſent caſe, it muſt be taken 
that the father was not obliged to pay the 5oo/. in which the daughter had only a 
contingency ; ſo that if ſhe died in the life-time of the father, her repreſentative 
would not be entitled to it; then the father's paying it was a conſideration for any be- 
nefit which might be given him in the articles. The intent of the wife, as well as the 
other parties, was to ſettle whatever ſhe might be entitled to, ſo as to be out of the 
power of her huſband; which would give her great power over her property, and 
| ever him, and prevent her from being obliged to ſettle it as he pleaſed. And for 
the precarious and remote intereſt limited to the father, his advancing the 5007. was 
a ſufficient conſideration, although the agreement proceeds only upon the conſidera- 
tion of natural love and affection; for the whole muſt be taken entire, and one part 
to influence the other. This therefore is to be diſtinguiſhed from all the caſes, where 
it was voluntary; nor was it unreaſonable to limit it to the father, rather than the 
collateral relations of the mother, who were more remote than the heirs on the part 
of the father, to whom it might be intended to go; and to whom it would be very 
difficult to have the reverſion go, by limiting it in any other manger than to the father 


and his heirs, which was the true way. Then to conſider this on the reaſon of Vernon 


v. Vernon, an action would lie here in the name of the truſtees, with whom the daugh- 
ter covenanted for herſelf and her heirs, if I ſhould not decree a ſpecific performance; 
there muſt therefore be a conveyance to the plaintiff in fee, but no coſts; for the 
defendant being a diſinherited heir, might well inſiſt on having the opinion of the 
Court, Stephens v. Trueman, 1 Vex. 73. 


13. The bill in this caſe was brought for the ſpecific performance of an agreement 
for the ſale of a reverſion, upon an eſtate for life, entered into with a perſon who 
afterwards became a lunatic, Lord Chancellor ſaid, from the opening of the cauſe 
I doubted, whether under the circumſtances attending the defendant, I ſhould decree 

Vor. I. X a per- 
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a performance; but upon the equitable circumſtances of the caſe I muſt, It is cer- 
tain, that the change of the condition of a perſon entering into an agreement by be- 
coming a lunatic, will not alter the right of the parties, which will remain the ſame 
as before; provided they can come at the remedy, As where the legal eſtate is veſted 
in truſtees, a Court of Equity ought to decree a performance, and the act of God 
ſhould not change the right of the parties; but if the legal eſtate be veſted in the 
tunatic himſelf, that may prevent the remedy in equity, and leave it at law. Anv- 
ther part of the caſe which made me doubt, was the manner agreed upon for the 
diſpoſal of the purchaſe money, which I ſhall not eſtabliſh; but ſhall decree the 
money to be taken care of for the benefit of the lunatic. On the firſt part of the 


. Caſe there is no imputation upon the contract as to the value, which is agreed to be 


reaſonable, and delivers the Court from a great difficulty, The queſtion then ariſes 
upon what is to be performed, whether intereſt is to be paid, and from what time? 
Upon an agreement for the purchaſe of an eſtate in poſſeſſion, the Court generally 
never gives intereſt for the purchaſe money, but from the time of the purchaſor's 
coming into poſſeſſion, where he takes poſſeſſion before the conveyance 1s executed, 
and has the profits; but here the purchaſor has not the profits, only the reverſion. 
It is true, it is hard to ſay that the reverſion ſhall be ſold ſeveral years after, and fo 
much nearer poſſeſſion, for the ſame price, without any compenſation, when the 
plaintiff had an abſolute title in equity to the eſtate, and a right to call upon the 
truſtees for a conveyance; but that will depend on the ſubſequent agreement of the 
parties by an inſtrument in writing, which appears to be reaſonable, that the reſidue 
of the purchaſe money beyond what has been already paid, ſhould bear intereſt at 
4 per cent, But it is argued, that the inſtrument not being ſigned by the plaintiff, 
or his agent, though ſigned by the other parties, he is not bound by it. I think he 
is; and there are ſeveral agreements which bind the parties in this court, though 
not ſigned by them; as where any thing in particular has been done thereon. Now 
here, part of the purchaie money has been paid, it is the agreement of all, though 
ſigned only by ſome, and the plaintiff made no objeQion to this inſtrument before 
the bill, nor particularly by the bill; then ſeveral receipts had been given for part 
of the purchaſe money, and if the agent for the lunatic has accepted of the money, 
or part of the principal, when intereſt was due, without applying it in diſcharge 
of the intereſt, the Court muſt do it for him. If therefore the plaintiff will have a 


. ſpecific performance, it muſt be on a proper application of the money, and payment of 


intereſt from the time of that inſtrument, No colts on either ſide. Owen v. Davies, 
1 Vez. 82. | | 


14. J. E. being likely to die, made a conveyance of a real eſtate for the benefic 
of a charity. Ten days afterwards he made his will, whereby he gave 30001. the 
exact value of the eſtate, together with another legacy of 250 J. to the ſame charity, 
and then he gave the eſtate itſelf to M. the wife of T. E. and to S. W. as tenants 


in common. Aſter the teſtator's death, a bill was brought for a general account, 


and for the directions of the Court touching the ſettlement of this eſtate, according 
to his will, On the hearing of the cauſe, it was referred to the Maſter, to receive 
: a ſcheme 
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a ſcheme for carrying the will into execution, and to conſider in what manner the 


money ſhould be laid out, ſo as to create a perpetual fund for the maintenance of 


the charity. The Maſter accordingly reported a ſcheme for laying out the 3000 /. 
in the purchaſe of the deviſed lands, and the 2501. in the purchaſe of other lands, 
convenient for building a charity-ſchool. This report was afterwards confirmed, 
and a decree made for carrying the ſcheme into execution, without any oppoſition 
whatſoever on the part of T. E. or of his wife, who ſurvived him; but after 
her death, an information was filed on behalf of the charity and of the admi- 
niſtratrix of Mrs. E. againſt the deviſee of her heir at law, and againft the in- 
fant ſon of S. I. who had ſettled his moiety of the eſtate on himſelf in tail, and was 
now dead, in order to have this purchaſe carried into execution by the aid of the 
Court. And in this latter cauſe two queſtions were made, 1. Whether all that had 
paſſed in the life-time of T. E. and his widow, amounted to a binding agreement on 
them for the ſale of theſe lands? 2. Suppoling it to be ſo, Whether under the inter- 
vening circumſtances, the Court ought now to carry that agreement into execution ? 
As to the firſt queſtion, the Court was of opinion, that it did amount to a binding 
agreement; and that if T. E. or his wife were now before the Court, and no change 
had been made in S. }/.'s moiety, the agreement ought to be executed, notwith- 
ſtanding the ſtatute of Frauds ; for though that ſtatute has provided that no agree- 
ment for the purchaſe of lands ſhall be good, unleſs ſigned by the party to be bound 
thereby, or ſome perſon authoriſed by him, yet on all the queſtions in this Court 
upon that ſtatute, the end and purpole of making it has been conſidered, namely, 
to prevent frauds and perjuries; ſo that any agreement in which there is no danger 


of either, this Court has conſidered as out of the ſtatute. Upon this there have been 
many caſes, as in a bill brought by a purchaſor of lands againſt the vendor, to carry 


the agreement into execution, though not in writing, nor ſo ſtated by the bill, if 
the vendor puts in an anſwer, admitting the agreement to be as ſtated in the bill, 


this takes it entirely out of the miſchief, and there being no danger of perjury, the 


Court will decree it; and if the vendor ſhould die, the Court will decree it, upon 
a bill of revivor, againſt his heir; the principle going throughout, and equally bind- 


ing the repreſentatives. There are alſo other caſes taken out of the ſtatute of 
Frauds, not ſo much on the principle of there being no danger of perjury, as that 


the ſtatute was not intended to create, or protect fraud; as where agreements have 


been carried partly into execution, although a controverſy might afterwards ariſe 


between the parties about the terms, yet if made out ſatisfactorily to the Court, it 
would be decreed though there might be variety of evidence in the caſe, in order 


that one ſide might not take advantage of the ſtatute, to be guilty of fraud; for the 


Court would hold his conſcience bound. But in the preſent caſe, the ſale of the 
eſtate was judicial, which takes it intirely out of the ſtatute, the order of the Court 
not being interlocutory, but made a part of the decree, and including as well the 
carrying the purchaſe into execution, as the eſtabliſhment of the charity. The ma- 
terial queſtion therefore was the ſecond, Whether, conſidering the events, and the 
alteration of rights which had happened, this purchaſe ought now to be carried into 
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execution, And upon this queſtion. the Court was clearly of opinion, that it ought. 
not; and therefore diſmiſſed the bill without coſts. But at the ſame time recom- 


mended it to the parties, to apply for a private act of parliament. 2 General 
v. Day, 1 Vez. 218. 


15. J. H. articled with his uncle for the purchaſe of a copyhold eſtate in: fee, but 
before the contract was compleated, he agreed, by writing, to ſell the eſtate to T. U. 
The uncle afterwards ſurrendered his eſtate to J. H. and his wife,, and to the heirs of 
their bodies, with. remainder to J. H. in fee. Whereupon T. U. brought his bill 
againſt J. H. for a ſpecific performance of his agreement; inſiſting, that his taking a 
conveyance of the legal eſtate, in a different manner from what he waz in equity en- 


titled to,, by placing. the eſtate in his wife voluntarily, and without conſideration, was- 


fraudulent ; but the Court thought proper to diſmiſs the bill, principally becauſe the 
conſideration was inadequate ;. although it does not appear from the report of the caſe 
what the conſideration was. Underwood v. Hithcox,. 1 Vez. 279. 


16. J. J. died inteſtate, leaving a widow and a daughter, then an infant, who, 
four months after ſhe came of age, entered into an agreement with her mother, con- 


cerning the diſtribution of the perſonal eſtate; and this agreement was, after the 
daughter's marriage, ratified by her huſband. But upon her death, the huſband, as 


her adminiſtrator, brought his bill againſt the mother, to ſet aſide the agreement, 
and to have a diſtributive ſhare of the father's perſonal eſtate, to the amount of what 
his wife was entitled to. The mother inſiſted on the agreement, as a defence againſt: 


going into any account of the jnteſtate's perſonal eſtate; but it appearing, that the 


full amount of the perſonal eſtate was not fairly diſcloſed to the daughter, at the time 


of her entering into the agreement, or to the huſband when he ratified it, the- 
agreement was ſet aſide, and a legal diſtribution directed. Cocking v. Pratt, 


1 Fez, 400. 


17. The plaintiff, who was the captain of an India ſhip, by articles of agreement 


ſold to the defendant all his China ware and merchandize, which he brought home 


in his laſt voyage; covenanting that he was the real proprietor, and had a right to 


ſell, and that he would allow, deduct, or pay to. the defendant, all the cuſtoms, 
duties, allowances and charges, which ſhould be taken out of the goods ſo fold. Theſe 
allowances amounted, in the whole, to 46 2 per cent. which was paid to the Company 
on the captain's private trade, in reſpe& to warehouſe room, &c, and the duties to 
the Crown. By the accident of two homeward bound ſhips being taken, theſe goods 


happened to ſell for a much higher price than Ead been agreed for z; and therefore 


the captain brought his bill for an account of what was due to him on this Contract, 


The material queſtion was, whether the plaintiff ſhould bear all the deductions and 


allowances on the whole price which the goods ſhould ſell for at the Company's ſale, 
or to the extent only of the fum which he was to receive on his contract with the de- 


fendant. Parol evidence was offered to prove, that the deductions were intended to 


be made only on the price ſtipulated by the contract, and that the defendant ſhould 
bear the deductions on the ſurplus price which was all profit to himſelf; this evi- 
dence was objected to on the part of the defendant, for by this means the mere allega- 
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fon of miſtake, will let in parol. evidence in eontradiction to any written agreement, 
and defeat written acts. But the Lord Chancellor allowed the evidence to be read, 
ſaying, how can a miſtake in an agreement be proved but by parol evidence; it is 


not read to contradict the face of the agreement, which the Court will not allow, but 


to prove a miſtake in it, which cannot otherwiſe be proved. The evidence being 
accordingly read, and'the caſe fully argued, the Lord Chancellor delivered his judg- 
ment as. follows. It is impoſſible to ſay, that this caſe is free from obſcurity, and 
every caſe of this kind will be attended with ſome ; the plaintiff may be entitled to a 
decree for an account, but it muſt be according to what was his real agreement. 
To be ſure it is very extraordinary, that an agreement ſhould be made for the ſale of 
goods, which goods muſt, by law, be ſold at another public ſale, to aſcertain the real- 
price; and that the more the goods ſold for, and the greater profit the buyer ſhould. 
make, the leſs the ſeller ſhould receive for the goods. Such an agreement might indeed 
be made, but it is extraordinary; and though it is not likely to happen, yet poſſibly 
the goods might-ſell ſo high,, that the ſeller might be obliged to pay money out of 
his pocket, beſides loſing the whole price of the goods. It is admitted there is a: 
miſtake, by drawing the agreement ſo as that an action of covenant would lie, and 
then the queſtion is, whether Equity would relieve; but I do not think the drawer 
of the articles has purſued the intent of the minutes in other parts, beſides inſerting. 


the word pay. In the minutes it is not ſaid zbat all ſball be charged on the bargained” 


premiſſes, which imports the goods ſold, but charges, &c. that may be talen cut of the 
account on the produce of the ſaid China ware, which is an ambiguous expreflion, not 
ſo determinate as the other; as it might refer to the account made up by the parties 
themſelves, which was to be regulated de novo; and this is a great variation in the 
words and ſenſe. Then I am of opinion, that theſe minutes muſt be taken to be the 
agreement of the parties, and if there is any material variation, the ariicles muſt be. 
rectified. The queſtion then is, What is the true ſenſe of the minutes? All con- 
tracts of this kind depend on the uſage of trade, and are fo allowed, not only in this, 
but in-the,common law courts, On mercantile contracts relating to inſurances, &c.. 
courts of law examine, and hear witneſſes, of what is the uſage and underſtanding: 
of merchants converſant therein, for they have a ſtile peculiar to themſelves, which: 
is ſhort, yet underſtood by them, and muſt be the rule of conſtruction. The ma- 
terial evidence to afford a rule from facts and uſage, would be to ſhew how the 
accounts had been made vp, and the allowances made, by the captain on one ſide,, 
and the buyer on the other; and the plaintiff has- proved by ſ-veral witneſſes, that. 
{ſuppoſe the captain, previous to the ſale, agrees to ſell part of his private trade for 


1004, on which all the charges amount to 501. the ſeller is to pay. that gol but if 


the fale ſhould amount to 20017. the buyer uſually pays the advance, whereas ne evi-- 
dence on the part of the defendant amounts to nothing in this caſe, not ſwearing to 
a queſtion of fat, what allowances are made, or in what manner accounts are ſtated, 
which is material, but only to the form and expreſſion of the contract. As to the 
objection of riſque, it is truly ſaid, that in all contracts of riſque; th»: © is nv reaſon 
to vary, or put a different conſtruction on the agreement, which mull be taken as 
at the time; but here that argument is not ad idem; for the riſque in this caſe is not 
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at all to be applied to the deductions or allowances, which was a known and certain 
charge of 46 2 per cent, The minutes muſt be taken to be the agreement, as 
the articles are not formed agreeably thereto; thereſore the minutes ought to 
ve expounded according to the uſage of trade, which is proved to be as the plaintiff 
inſiſts, the defendant's evidence proving nothing of the fat, Baker v. Paine, 
1 Vex. 456. 


18. On a bill brought to carry into execution an agreement for aſſigning the fees | 


and profits of the office of keeper of Bridewell, and the profits of the tap-houle ; 


Lord Hardwicke ſaid, I will never ſuffer the keeper of a houſe of correction to aſſign 
over the profits and fees of his office, for it muſt plainly tend, to oppreſſion and ex- 
tortion, and ſhould not receive countenance. It is contrary to the plain intent of the 
ſtatute 23 Henry VI. c. 10. commonly called the ſtatute of Faſe and Favour, I will 
never carry ſuch an agreement into execution in a court of equity; and though the 
word ſheriff is mentioned there, yet it meant to provide againſt all theſe miſchiefs, 
and extends to them all. As to the latter part of the caſe alſo, I will never allow it; 
for it tends to increaſe riot and debauchery among the priſoners; therefore the bill was 
diſmiſſed. Methwold v. Walbank, 2 Vez. 238. 


19. A. agreed with B. in writing, to take a houſe at 32/. per ann. and part of the 
agreement was, that the owner ſhould put the houſe in repair. Afterwards it was 
diſcovered, that it would be better to pull the houſe down than to repair it. The 
houſe was accordingly pulled down, with the conſent of the renant, who, in conſi- 
deration of the landlord's additional expence in re-building, agreed to pay an addi- 
tional rent of 8. per ann. but this agreement was only by parol. A. afterwards 
brought his bill for a ſpecific performance of the written agreement, and to have his 
leaſe at the yearly rent of 32/. only. The defendant infiſted on the parol agreement, 
and offered evidence in ſupport of it, which was permitted to be read; and the 
Court being ſatisfied, from ſuch evidence, that the plaintiff was not entitled to the relief 
prayed, diſmiſſed his bill with coſts; and would not allow him to reſort to the 
agreement ſet up by the defendant. Legal v. Miller, 2 Vez. 299. 


20. So where a bond was given on marriage for the payment of 1501. per ann. 
to the huſband and wife, by the father of the huſband, and a private agreement was af- 
terwards entered into for the payment of 100/. per ann. only; on a bill brought to 
eſtabliſh this latter agreement, parol evidence was admitted to be read in ſupport of 
it; but the bill was diſmiſſed, becauſe the private agreement was calculated to de- 
ceive a material party, namely the wife, and therefore the Court conſidered it as frau- 
dulent. Pitcairne v. Ogbourne, 2 Vez. 375. 


21. G. A. previous to his marriage with A. P. executed a ha which recited the 
intended marriage, and that A. P. was entitled to 8004. or ſome eſtate in land, or 
houſes, after the death of her mother S. P. which ſum or eſtate, or whatever ſums 
the huſband ſhould become entitled to, was agreed to be ſettled to the uſe of 4. P. 
and the children of the marriage, and afterwards to the right heirs of the huſband; 
but the wife was not an executing party to this agreement. The marriage was had, 
and in the life-time of the huſband, the wife's reverſion of the real ſtate fell into 
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poſſeſſion, The huſband afterwards made his will, whereby, after reciting the mar- 
riage bond, he deviſcd the inheritance of the eſtate back to his wife, together with 
all other his eſtates real and perſonal, and made her executrix. She proved the will, 
and then married a ſecond huſband, After her death a bill was brought by her two 
ſons, by G. 4. againſt the ſecond huſband, to have the benefit of the agreement en- 
tered into between their father and mother, and to reſtrain the defendant from pro- 
ceeding at law againſt this eſtate, as tenant by the curteſy, And the queſtion was, 
Whether, as this agreement was ſigned by the huſband only, it was ſufficient to bind 
the wife? Held, that as the bond was fairly made before marriage, and the wife of 
age, and fully conuſant of the tranſaction, and as ſhe had, by ſeveral acts, ſhewn | 
her acquieſcence under the agreement mentioned in the condition of the bond, ſhe 
had bound herſelf to the performance of the agreement; and that therefore it ought 
to be carried into execution, and the eſtate divided between the two children. 
Arcber v. Pope, 2 Vez. 623. 


22. J. H. being ſeiſed of a copyhold eſtate, in which, by the cuſtom of the manor, No entry. 

his widow, if he left one, would be entitled to free bench, and being confined in 
gaol for debt, agreed, for a valuable conſideration, to ſell that eſtate to his ſon ; but 
afterwards died, leaving a widow, and without executing the agreement by an actual 
ſurrender. The ſon then brought his bill for a ſpecific performance of the agree- 
1 ment, and that to the excluſion of the widow's cuſtomary free bench. After much 
WE: | argument, and great conſideration, the Court was of opinion, that the plaintiff was 
| | entitled to the eſtate, and that under the circumſtances of the caſe, the widow was 
5 — bound to ſurrender her right of free bench to the plaintiff, in performance of her huſ- 
HT band's agreement. Hinton v. Hinton, 2 Vez. 631. 638. 
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3 23. Sir J. F. an alderman of London, upon a marriage being propoſed between 
1 Mr. F. his ſon, and M. N. a city orphan, entered into an agreement that Sir J. 
ſhould pay 11500“. 5000 J. part of it, to Mr. F. and the other 65001. to truſtees; 
which latter ſum, together with 8000/7, the lady's fortune, receivable from the 
Chamber of London, were to be laid out in the purchaſe of lands, to be ſettled in the 
uſual manner, to the huſband for life, remainder to the wife for life, remainder to 
the firſt and other ſons of the marriage in tail; and by a ſubſequent. inſtrument Sir 
J. undertook, on the behalf of his ſon, that he ſhould take up his freedom of the 
City, within one year then next cnſuing. The marriage took effect, and applica- 
tions were made to Mr. J. to cake up his freedom, which he never did; but on 
the contrary turned out to be an unkind huſband, and a ſevere father, and by his will ; 
bequeathed 101. only to his wife, 10001. to his eldeſt fon, a like legacy to each of ; 
his daughters, and the reſidue of his perſonal eſtate which amounted to 400, ooo]. to 
the children of his ſecond ſon. After his death, the widow brought her bill to have 
the benefit of the agreement, as if her huſband had taken up his freedom. And it 
was held, that Mr. F. having, upon good conſideration, agreed to become a freeman 
of Londen within a year, and having ſurvived that year, he ſhould be taken for a 
freeman, and that his perſonal eſtate ſhould be diſtributed accordingly ; viz. one third 
to the wife, another third. to the children, they waiving their legacies under the will, 
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and that the will ſhould only operate upon che dead man's third, This decree was 


afterwards appealed from to the Houſe of Lords, but affirmed with 200. coſts. 
Frederick v. Frederick, 1 Stra. 455. 4 Brown's P. C. 7. 


24. T. L. by leaſe dated the 23d of January, 1707, in conſideration of 2001. to be 
laid out in re building, demiſed certain houſes and ground to T. W. for 43 years, 
from Chriſtmas, 1715, at the rent of 17 J. per ann. The leſſee covenanted to lay out 
the 200. within 15 years, in erecting and re- building upon the demiſed premiſſes, 
and to keep all and ſingular the meſſuages or tenements, ſo to be erected, in repair. 
T. W. aſſigned his term to F. NM. who, permitting the demiſed premiſſes to be out of 
repair, the ſon and heir of the leſſor brought his action on the covenant, and aſſigned 
ſeveral breaches; to which the defendant pleaded, that 7. V. or his executors, did 
not, within 15 years, or at any other time, lay out the 200 J. or any part of it, in 
erecting or re · building. After arguing a demurrer to this plea, the Court held, that 
not only the words of the covenant, but alſo the intent of the parties maniſeſtly 
ſhewed, that it was not meant that any of the money ſhould be laid out on the old 
buildings, but that they were to be pulled down; and that whatever the leſſee ſhould 
erect with the 2007. or otherwiſe for his own convenience, ſhould be kept in repair; 
that the words demiſed premiſſes, were put in oppoſition to the buildings that were to 
be erected thereon with the 2007. and that the covenant to deliver up was agreeable 
to this conſtruction, that covenant being to leave the demiſed premiſſes, together with 
all ſuch other houſes, &c. as ſhould be afterwards erected, well repaired. Therefore 


the Court gave judgment for the defendant. Lant v. Norris, 1 Burr. 287. 


25. By a leaſe dated the toth of O aber, 1735, S. E. in conſideration of 20 
guineas, and of the yearly rent and covenants therein mentioned, demiſed certain 
premiſſes to N. D. and J. D. their executors, adminiſtrators, and aſſigns, from the 
xt day of March then laſt paſt, for 50 years, if the ſaid S. E. and one R. P. or either 
of them ſhould ſo long happen to live, and the then preſent term and eſtate 
of the ſaid S. E. in the premiſſes ſhould ſo long continue; the ſaid term to com- 
mence and begin from and immediately after the ſurrender, forfeiture, or other de- 


termination of a leaſe or demiſe of the ſaid premiſſes, made and granted by the ſaid 


S. E. to the ſaid V. D. and J. D. bearing date the 27th day of February, 1728; they 
the ſaid N. D. and J. D. their executors, adminiſtrators, and aſſigns, paying yearly 
and every year, during the term thereby granted, unto the faid S. E. his executors, 
adminiſtrators, and aſſigns, the yearly rent, Sc. And the leſſees covenanted to pay 


the rent, and all taxes, and to keep the premiſſes in good and ſufficient repair. 


S. E. the leſſor died; and N. D. one of the joint leſſees, alſo died; and there being 


three years reſerved rent in arrear, and the premiſſes greatly out of repair, the ex- 


ecutor of S. E. brought his action of covenant againſt J. D. not as the ſurviving joint 
leſſee, but as the executor of N. D. And upon a general demurrer to the declara- 
tion, two objections were taken; 1ſt. That the leaſe of the 1oth of Oober, 1735. 
was void, for uncertainty in the commencement of the term. 2d. That by the 
death of V. D. one of the two joint leſſees, the whole benefit of the term, and the 
term itſelf, and the whole charge ſurvived to 7. D. the other joint leſſee. Upon the 
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frſt point, the Court held, that it was either a ſurrender of the former leaſe, or if 
a new one, that in point of intereſt, it was to take its commencement from the de- 
termination of the former one only, which, as the plaintiff had averred in his declara- 
tion, expired on the 1ſt of March, 1738. And as to the ſecond point, that the action 
was brought on a joint and ſeveral covenant, by which the two leſſees became ſecu- 
ties for each other; therefore the Court unanimouſly gave judgment for the plain- 
tiff, Enys v. Donnithorne, 2 Burr. 1190. 


26. In an action of covenant upon a charter-party, by the merchant who hired the 
ſhip, againſt the maſter for a breach of contract; the declaration ſtated, that the de- 
fendant being bound on a voyage to the ifland of Madeira, entered into this charter- 
party, dated the 22d of Offober, 1762, whereby he covenanted, that he would, di- 
rectly as wind and weather would permit, after the diſcharge of his outward bound 
cargo at the iſland of Madeira, fail and proceed to Vina, in South Carolina, or as 
near thereto as he could ſafely get; and there ſtay 40 running days from the time 
of ſuch arrival, if not ſooner diſpatched ; and load his ſhip with ſuch rice and other 
goods as the plaintiff's agent ſhould tender to be laden; in conſideration whereof, 
the plaintiff agreed to pay him freight, at the rate of 4/. 105. per ton, for every ton de- 
livered at the port of London, and alſo two third parts of port charges and pilotage, 
Sc. In this charter-party there was a proviſo, that if the ſhip ſhould not be arrived 
at Winyaw by the firſt of March then next, it ſhould be at the option of the plaintiff, 
his factors or aſſigns, upon the ſaid ſhip's arrival there, either to load her on the 
terms aforeſaid, or not; or at the then current freight given to ſhips loading to 
IWinyaw, for her voyage to London, or to refuſe the ſhip entirely; ſo always, that 
ſuch the intention of the plaintiff, his factors or aſſigns, was declared to the maſter 
of the ſhip, within 48 hours after his application to the factors or aſſigns of the 
plaintiff at /inyaw, The declaration then aſſigned two breaches; 1ſt, That the ſhip 
did not fail and proceed to F/inyaw, or as near thereto as ſhe could ſafely get, in 
order to load, &c. but on the contrary, that the defendant did wilfully abſent himſelf 
therefrom, 2d. That the defendant did not, on the ſaid firſt of March, or at any 
time ſince, arrive at Y/inyaw, but wilfully abſented himſelf therefrom. To this de- 
claration the defendant pleaded in bar, that he did proceed with all convenient ſpeed, 
and failed for the iſland of Madeira, but that, by contrary winds and bad weather, 
and from no other cauſe, he was prevented from arriving there, till the 16th of Fe- 
bruary, 1763, ſo that it was impoſſible for him to diſcharge his outward bound cargo 
to Madeira, To the ſecond breach he made the ſame plea; and that it was im- 
poſſible, after the diſcharge of his cargo, to arrive at Winyaw by the firſt of March. 
To this plea the plaintiff demurred generally; and after argument, the Court ſaid, 
that the diſtinction between implied covenants by operation of law, and expreſs co- 
venants, is, that expreſs covenants are taken more ſtrictly, and a man may, with- 
out conſideration, enter into an expreſs covenant under hand and ſeal. In the pre- 
ſent caſe, each party had bound himſelf by expreſs covenant under hand and ſeal, 
and the defendant had broken the covenant on his part. The plaintiff wanted a ſhip 
at Vinyaw, in Carolina, to load with rice; he therefore covenanted with the defend- 


EE ant to freight his ſhip there; the defendant abſolutely covenanted to go thither, an 
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in order to quicken the ſhip's arrival there, there is a proviſo, that if he gets there 
by the firſt of March, he is to be certain of a freight; but if not, then the plaintiff 
was to declare in 48 hours, whether he would freight the ſhip or not. The defend- 
ant therefore, by this provilo, became the inſurer of the riſque of his getting there, 
before the firſt of March ; in which event he was ſure of a freight, but he ſtill had a 
general chance of getting a freight, though he ſhould not arrive there till after that 


. time. The words are poſitive and expreſs, and the parties plainly meant that the 


ſhip was to go there, and the conſideration failed by his not going; for the proviſo 
could not excuſe him for not going to Winyaw at all, becauſe he could not get 


there ſo ſoon as the firſt of March, Judgment for the plaintiff, Shutrick v. Salmond, 
3 Burr, 1637. 


27. II. B. upon the marriage of her daughter H. with J. V. agreed to give her 
1000/7, for her marriage portion; and thereupon by deed, between J. W. of the firſt 
part; I. the daughter, of the ſecond part; and J. B. a truſtee of the third part; 
reciting the intended marriage, and the mother's agreement to pay the portion of 
1000/. it was agreed, that the ſame ſhould be laid out in ſtock, to the uſe of I. for 
her life, notwithſtanding her coverture, and after her death, in caſe the marriage 
ſhould take effect, to 7. V. the huſband, his executors and adminiſtrators. To 
this deed H. B. the mother was no party, but the ſame was read over in her preſence 
and hearing, at the time of the execution, and ſhe ſigned her name as a witneſs 
thereto, On a bill brought to carry this agreement into execution, the Court de- 
creed accordingly ; being very clear, that although the mother did not execute the 


deed, yet that her ſetting her name as a witneſs thereto, was a ſufficient memoran- 


dum in writing, to take the caſe out of the ſtatute of Frauds. Melford v. Beezley, 


1 Wilſon 118. 


28. In an ejectment for a meſſuage and mill, it appeared, that the premiſſes were 
demiſed by Henry Blencowe and Mary his wife, to William Alder, his executors and 


adminiſtrators, for 21 years, from Chriſtmas 1762, at the yearly rent of 20/7. with a 


proviſo for re-entry, on non-payment of the rent, or breach of any of the covenants. 
One of theſe covenants was, * that the leſſee, his executors or adminiſtrators, ſhall 
« not, nor will at any time or times during this demiſe, aſſign, transfer, or ſet over, 
« or otherwiſe do or put away this preſent indenture of demiſe, or the premiſles 
« hereby demiſed, or any part thereof, to any perſon or perſons whomſoever ; with- 
« out the licence and conſent of the ſaid Henry Plencotwe and Mary his wife, their 
ce heirs or aſſigns, in writing, under his, her, or their hands and ſeals, firſt had and 
t obtained. Henry Blencowe died in May 1765, and Mary, his wife, in OFoter 
1770; leaving the leſſor of the plaintiff their ſon and heir. On the 25th of Auguſt, 
1769, the leſſee, without any previous licence, demiſed the premiſſes to the de- 
fendant for 14 years, from Michaelmas, 1769, being three months ſhort of his own 
term; and under this ſub-demiſe, the defendant claimed the poſſeſſion, The queſtion 
therefore was, Whether the leſſor of the plaintiff was entitled to recover, by virtue 
of the proviſo and covenant in the leaſe? And after argument, the Court held, 

that he was not; ſaying, that Courts have always held a ſtrict hand over theſe condi- 


tions for defeating leaſes, and very eaſy modes have always been countenanced for 
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putting an end to them; the leſſor, if he pleaſed, might certainly have provided 
againſt the change of occupancy, as well as againſt an a/ignment, but he has not 
done ſo by clear and expreſs words, which admit of no other meaning. The words 
aſſign, transfer, and ſet over, are mere words of aſſignment, and the words etherwi/z 
do or put away, ſignify any other mode of getting rid of the premiſſes entirely, but 
cannot be confined to the making of an under-leaſe. Judgment of non-ſfuit, Cru/ce 
v. Bugby, 2 Blackſtone's Reports, 766. 


29. In an action of debt on bond for 300 f. from the defendant to William Cooke, 
the inteſtate huſband of the plaintiff, the defendant prayed oyer of the bond and con- 
dition, which was to ſecure the payment by the defendant, his heirs, executors, or 
adminiſtrators, to the ſaid William Cooke, his executors, adminiſtrators, or aſſigns, 
of 85. per week, during the lives of Cooke and his wife, and the ſurvivor of them; in 
purſuance of certain articles of agreement, dated the 7th of Nov. 1761, and for per- 
formance of the covenants and agreements therein contained, according to the true 
intent and meaning of the articles. Theſe articles recited, that Cooke being a newſ- 
man, was entitled to receive 30 copies every morning, of the firſt impreſſion of a 
newſpaper, called the Daily Advertiſer, and had agreed to aſſign his right to the ſame 
to the defendant; in conſideration whereof, the defendant had agreed to pay Cooke 8 5. 
weekly, during the lives of himſelf and his wife, and the ſurvivor of them; therefore 
Cooke, for the conſideration aforeſaid, aſſigned to the defendant, his executors, and 
adminiſtrators, his right to the ſaid 3o copies, and all his buſineſs as a newſman, and 
covenanted to procure the ſaid 30 copies to be regularly delivered; Cooke alſo cove- 
nanted, that he would not thereafter exerciſe the buſineſs of a newſman, but would 
uſe his utmoſt endeavours to procure his cuſtomers in that buſineſs for the defendant ; 
and in conſideration of the premiſſes, the defendant covenanted to pay the 8 g. per week 
to Cooke, his executors, &c. during the lives of himſc!f and his wife, and the ſurvivor 
of them, and that the defendant would not, during his natural life, deal in ſtationary 
wares, books, or pamphlets, except magazines, &c, which are uſually eſteemed the 
the bulinels of a newſman ; provided, that if default ſhould be made in the weekly 
payments, to the amount of 4 J. or upwards, the aſſignment of the 3o copies ſhould 
be void, and Cooke ſhould be at liberty to reſume his buſineſs as a newman; but never- 
theleſs, the weekly payment of 8 s. ſhould continue, during the lives of Cooke and his 
wife, and the ſurvivor of them. The defendant then pleaded payment of.che 8s. 
per week to Cocke and the plaintiff, till the 16th of July 1770; and his own not deal- 
ing in ſtationary wares, &c, But that ſince the death of Cooke, the plaintiff had 
vended and dealt in the buſineſs of a newſman, contrary to the tenor and effect of the 
articles. To this plea the plaintiff demurred, and after argument, the Court were of 
opinion, that the demurrer was good, upon the manifeſt diſtinction of expreſſion in 
the two covenants, viz, That Cooke himſelf, without naming his executors, &c. 


ſhould abſtain from the buſineſs of a newſman ; but that the payment was to be made 


to him, his executors, adminiſtrators, and aſſigns. This payment was now to be 
made to the plaintiff, not as the wife of Cooke, but as his adminiſtratrix, and was aſſets 
tor the payment of his debts. It would therefore be very hard to debar her from 
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exerciſing a lawful occupation, for her own livelihood, in conſequence of this per- 
ſonal covenant of her huſpand; but if this had been an action of covenant, it might 
perhaps have born another conſtruction. Cooke v. Calcraft, 2 Blackflone's Rep. 
$56. 

30. This was an action of Aſumpft upon a wager, and the wager was, © Whether a 
te decree of the Court of Chancery would be reverſed, on an appeal to the Houſe of 
« Lords.” The decree was reverſed, whereupon the plaintiff brought this action, 
and obtained a verdict of 50 guineas, which was the amount of the wager laid. The 
defendant afterwards moved in arreſt of judgment, upon two grounds: 1ſt. Becauſe 
the event was not contingent, but certain, 2d. Becauſe the contract was illegal, 


being contra bonos mores, After the caſe had been fully argued, Lord Mansfeld deli- 


vered the opinion of the Court as follows: This caſe muſt be decided upon the ſtate 
of it, as it appears upon the declaration, It is there ſtated to be a wager made by 
the defendant, who was the party appealing, in a cauſe depending before the Houſe 
of Lords, and who in caſe the judgment was reverſed in his favour, was to pay 50 /, 


to the plaintiff, if it was affirmed he was to receive 50/. He was willing therefore 


to receive ſomething, if he loſt by the deciſion, and to pay the ſame ſum if the judg- 
ment were in his favour; the chances therefore were equal. The queſtion upon this 
ſtate of it is, Whether this contract is againſt law, and void upon the face of it? It 
is admitted by the counſel for the defendant, that the contract is againſt no poſitive 
law; it is admitted too, that there is no caſe to be found which ſays it is illegal. But 
it is argued, and rightly, that notwithſtanding 1t is not prohibited by any poſitive 
law, nor adjudged illegal by any precedents, yet it may be decided to be ſo upon 
principles; and the law of England would be a ſtrange ſcience indeed, if it were de- 
cided upon precedents only. Precedents ſerve to illuſtrate principles, and to give 
them a fixed certainty; but the law of England, which is excluſive of poſitive law, 
enacted by ſtatutes, depends upon principles; and theſe principles run through all 
the caſes, according as the particular circumſtances of each have been found to fail 
within the one or the other of them. The queſtion then is, Whether this wager is again 
principles? If it be contrary to any, it muſt be contrary either to principles of mo- 
rality, for the law of England prohibits every thing which is contra bonos mores; or it 
mult be againſt principles of ſound policy; for many contracts which are not againſt 
morality, are ſtill void, as being againſt the maxims of ſound policy, With reſpect 
to the firſt queſtion, Whether it is againſt morality ? This contract is equal between 
the parties; they have each of them equal knowledge, or equal ignorance; and it is 


concerning an event which, reaſoning by the rules of predeſtination, is to be ſure fo far 
certain, that it mult be as it ſhould afterwards happen to be. But it is a future event, 


equally uncertain to the parties, whether the Houſe of Lords would be of the ſame, 
or a different opinion with the Chancellor; the preſumption, if any, being rather 


againſt the perſon betting in oppoſition to the Chancellor's judgment. No doubt 


there-may be a wager of this kind, under ſuch circumſtances as would render it im- 
mediately immoral, and change it into a crime; and of theſe there are ſome in the 


books, as in evaſions of fimony, where a perſon who wanted to be made a biſhop, 


converſihg with the perſon who had moſt intereſt at court, upon the ſubject of a ſee 
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that was then vacant, ſaid, © I will bet you ſo much, naming a conſiderable ſum, 
te that I have not the biſhoprick.” This was a mere colour to diſguiſe what was the 
real intention of the party, which was to purchaſe it. The contract in that caſe was 
clearly and manifeſtly corrupt, and therefore void. So if the preſent wager had been 
made with one of the Judges, or one of the Lords, it would have been a bribe; or 
if it had been as Mr, Dunning ſtated it, merely a colour to cover uſury, then not- 
withſtanding the diſguiſe of the wager, the moment the truth appeared it would re- 
main to be governed by principles, as if the parties had really entered into ſuch a 
corrupt agreement. Again, if it had been a wager laid with either the attorney, or 
counſel in the cauſe, it would have been an objection. But there is no fact of that 
ſort in this caſe, which is a tranſaction, that as far as I can ſee, contains nothing either 
immoral, or contrary to juſtice. As to the certainty of the law, mentioned by Mr. 
Dunning, it would be very hard upon the Profeſſion, if the law was ſo certain that 
every body knew it; the misfortune is, that it is ſo uncertain that it coſts much money 
to know what it is, even in the laſt reſort. The ſecond queſtion is, Whether this 
contract is againſt ſound policy? And ſuppoſing it clear of all the circumſtances before 
mentioned, ſuch as its being upon equal terms, without fraud, and with a view only 
of ſecuring ſomething to the appellant, in caſe the deciſion went againſt him, I pro- 
feſs, that even independent of theſe circumſtances, I ſee no objeQtion to it in ſound 
policy. From my own memory. of this cauſe, if there ever was uncertainty in any 
caſe, it was in this. When a nice queſtion therefore is depending, it may be a point 
upon which even perſons in the Profeſſion may differ; and if either they, or any two 
other perſons bet about the deciſion, provided there be no fraud or colour in the 
caſe, I ſee no reaſon why they ſhould not do ſo, The preſent caſe being of that ſort, 
and not being prohibited by any poſitive law, nor contrary to any principle of ſound 
policy, or morality, I do not think we are at liberty to prevent the plaintiff from 
bringing his action, to recover the money he has won; and therefore I am of opinion, 
that the rule for. arreſting the judgment ought to be diſcharged. Tones v. Randall, 


Coco per 7. 


31. Fhe defendant in an action of covenant pleaded, that he had fuſtained greater 
damages, by reaſon of the breaches committed on the part of the plaintiff, than the 


value of the damages ſuſtained by the plaintiff, on account of the breaches alledged 


in the declaration, The ſeveral breaches aſſigned in the plea were, for the non-de- 


livery of certain quantities of allum in due time. To this plea the plaintiff demurred 


ſpecially; for that it was not competent to the defendant to plead theſe damages by 
way of ſet-off, either by the ſtatute 2 Geo. II. c. 22. or 8 Geo, II. c. 24. damages 
not being debts, or recoverable as ſuch. After argument, the Court were of opinion; 
that this plea was put in merely for the purpoſe of delay; the act of parliament and the 
reaſon of the thing relate only to mutual debts, but theſe damages were no debts, 


nor could an Indebitatus /ſſumpſit be brought for them. Howlet v. Strickland, Cowper 56. 


32. In an action of covenant, the plaintiff declared as the aſſignee of one Clarke, 
for that the defendant in an indenture of leaſe from Clarke, had covenanted, inter alia, 
*« that he the ſaid John Richman would permit and ſuffer the ſaid 7% a Clarke, his 
© heirs, nominees, and aſſigns, or his or their next tenant or tenants, to enter into 
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*« and upon all or any part of the demiſed premiſſes, which in the laſt year of the 
te term ſhould be ſown with barley, or oats, and then and there to ſow, along with 
te ſuch barkey or oats, ſo much clover and graſs ſeeds, and in ſuch manner as Clarke, 
ce his heirs, &c. ſhould think fit.” The breach aſſigned was, that the defendant in 
the laſt year of the term, did ſow 20 acres with barley, and 20 acres with oats, wth- 
out giving notice to the plaintiff; by which he was prevented from ſowing the clover 
and graſs ſeeds, The defendant pleaded, that he did not prevent the plaintiff from 
ſowing as much clover and graſs ſeeds as he thought fit and convenient. To this 
plea the plaintiff demurred ſpecially; iſt. That the defendant had put in iſſue a 
matter of inference from the fact before alledged. 2d, That he had offered to put 
in iſſue a matter not properly iſſuable. 3d. That he had not by his plea denied, con- 
feſſed, or avoided the ſubſtantial matter. After arguing this demurrer, the Court 
ſaid, that ſtripped of the authorities which had been cited, this was a very plain caſe; 
the covenant makes no mention at all about any notice to be given; the breach aſ- 
ſigned is the not permitting the plaintiff to ſow graſs ſeed, and the ſingle queſtion is, 
Whether the defendant did or did not prevent him? If he had refuſed to give notice, 
or had given a wrong notice, it might have been a breach; but here it appears, that 
he has done nothing to prevent him, -or the contrary; therefore there can be no 
breach. The plaintiff is the party for whoſe benefit the covenant was intended, and 
he ought to have uſed due diligence. Judgment for the defendant. Hughes v. 
Richman, Cowper 125. 

33. A. agreed in writing to ſink a pit for B. and begin to work within 14 days 
from the date of the agreement, and continue working and ſinking the ſame, dur- 
ing the ſix working days in the week, until it ſhould be compleated, under the pe- 
nalty of 250 J. In an action of debt to recover this penalty, the breach aſſigned was, 
that the defendant did not begin to ſink the pit within the 14 days from the date, 
and continue ſinking the ſame, &c. according to the articles, The defendant 
pleaded, that he was ready to begin within the 14 days, but that it was agreed be- 
tween him and B. that before he began to ſink the pit, he ſhould drive or ſink a 
Nough or drain; that he immediately began to ſink the drain, but before it could be 
ſunk, 20 days had elapſed, ſo that he could not begin to work the pit within the 
14 days. Upon a demurrer to this plea, and argument thereon, the Court of C. B. 


gave judgment for the plaintiff, which he accordingly entered up for the whole pe- 


nalty of 250 J. and 237. 105. colts, Upon a writ of error in the court of B. R. it 
was Objected, 1ſt. That it did not appear by the record, that the plaintiff had 
ſuſtained any damages. 2d. That no writ of enquiry had been awarded to aſcertain 
the damages. 3d. That the judgment ought not to have been taken for the whole 
penalty, but only entered up as a ſecurity. The Court held, that the true con- 
ſtruction and ſubſtantial juſtice of the ſtatute 8 & 9 Will. III. c. 11.7. 8. is, that 
the penalty ſhall not be levied in any caſe whatever. But the judgment in this 
caſe being upon demurrer, it muſt be, as uſual, to recover the debt; the ſtatute di- 
rects, that judgment ſhall be entered as heretofore; but then it is only to ſtand as 
a ſecurity for the damages ſuſtained. The plaintiff is not to aſſign the breaches, till 
after the judgment is given, If the plaintiff ſhould take out execution for the whole 


penalty, 
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penalty, then would be the time to complain; but there was no objection to the 
judgment as it ſtood. And on that ground only, the Court gave their opinion, 
chat the judgment muſt be affirmed. Lord Mangfeld added, that in cafes where the 
Court of Chancery order a judgment to be given as a ſecurity, it is entered up in 
the uſual form, but the party cannot take out execution upon it for the ſum in 
which it is given. Goodwin v. Cycle, Cowper 357. 

34. In an action of debt upon bond, brought by the plaintiffs againſt the defend- 
ant Rowland Minns, who was a ſurety for Fe/eph Stanbope, one of their bailiffs, upon 
cyer prayed of the bond and condition, it appeared, that the condition was for the 
performance of covenants in a certain indenture, bearing even date with the bond. 
The defendant pleaded 1ſt. Non eſt faffum. 2d. A ſpecial plea, ſetting forth the 
indenture mentioned in the condition of the bond, and the ſeveral covenants therein 
agreed to be performed by the defendant, the affirmative of which, material to the 
preſent queſtion, were as follows. © That the ſaid Zoſeph Stanhope ſhould duly and 
« lawfully execute and ſerve all briefs, precepts, &c. directed to the bailiff of the 


te hundred of Oſulſton, or to him the ſaid Je/eph Stanhope, which ſhould be tendered 


« or come to the hands of the ſaid Joſeph Stanhope, to be executed or ſerved, and 
© ſhould make true return in writing, ſubſcribed with his own hand, of, to, or upon 
« every ſuch brief, &c. and ſhould deliver the ſame, together with the returns to 
* the ſheriff, &c. on or before the day of return, &c. and ſhould receive into his 
te cuſtody the body of every priſoner whom the ſheriff, &c. ſhould upon warrant 
c tender to him, &c. and ſhould, when any goods or chattels by him ſeized or taken, 
* ſhould be ſold, if the money ſhould come to the hands of him the ſaid Jo/eph 
&« Stanhope, pay, or cauſe the ſame to be paid to the under-ſheriff, his deputy, or 
te his clerk; and alſo in caſe any debt, damages, ſum or ſums of money whatſoever, 
e ſhould at any time be recovered, adjudged, or decreed againſt the plaintiffs, for 
e the eſcape of any priſoner, or for any other cauſe owing to the negligence or de- 
ce fault of the ſaid Joſeph Stanhope, he the ſaid Rowland Minns ſhould ſatisfy and 
, exonerate the plaintiffs from every ſuch damage, &c.” The plea as to the nega- 
tive covenants in the indenture, was ſpecial; that the ſaid Jo/eph Stanhope had not 


done, &c. in the words of each particular covenant; and as to the affirmative cove- 


nants, that he had performed them generally. To this plea the plaintiffs replied 
two writs of Fieri facigs, under which, by the negligence of S/ayhope, they had been 
obliged to pay two ſeveral ſums of money, of which the defendant afterward had 
notice; and yet had not exonerated them, contrary to the form of the indenture, 
To this replication the defendant demurred; for that it concluded to the country, 
when the ſame ought to have concluded with a verification, After argument, the 
Court held it to be a rule in pleading, that you cannot go to iſſue on a general aver- 
ment of performance; and the reaſon is this, that the queſtion may be brought to 


ſome degree of certainty, and notice given of what is to be agitated at the trial. 


When a particular breach is aſſigned, there is an affirmative offered on one ſide, 
upon which the other may take iſſue; but here there was a general averment, and 
no iſſue was offered by the replication ; thereſore upon this point the demurrer was 
allowed. But the Court afterwards gave leave to amend. Sayre v. Minns, 
Cowper 575. | 


35. In 


I67 


— * : a p 
ar A, - 2 K- > SE 
2 2 = 
at * 3 * * * — — — 
— — . — 


4 
j 
' 

« f 
i" 
4 
4s 
* 
kd 
b 
i : 
7 | 


x68 


Agreements, 


35. In an action of covenant for quiet enjoyment under a leaſe, the declaration 
Tet out the whole leaſe verbatim. The Court was therefore moved to refer it to the 
Maſter, to ſtrike out the ſuperfluous matter, with coſts, which was ordered accord- 
ingly; and Lord Mansfeld ſaid, the next inſtance of the kind that came before the 
Court, he would enquire who drew the declaration, Price v. Fletcher, Cowper 727. 


36. In this caſe the plaintiff and defendant were both lottery-office-keepers, and 
during the drawing of a lottery, entered into an agreement 'mutually to inſure the 
number of a ticket with each other, upon condition, that he whoſe number ſhould 
be drawn on the day next following the agreement, ſhould receive from the other an 
undrawn ticket, or the value of it at the market price. The defendant's number 
being drawn, he choſe the price of an undrawn ticket, which came to 141. 3s. and 
received that ſum from the plaintiff, The next day, each inſured another number 


upon the ſame terms, and fo the contract was continued from day to day. It after- 


wards happened, that the plaintiff's number was drawn, when the defendant, inſtead 
of complying with the terms of the agreement as the plaintiff had done, refuſed to 


give him either an undrawn ticket, or the value of it. Neither of them had any 


tickets in their poſſeſſion, ſo that the contract was illegal, and againſt the ſtatute, 
The plaintiff brought an action againſt the defendant for money had and received, and 
upon the trial obtained a verdict; but on a motion to ſer the verdi aſide, and enter 
a non-ſuit, the queſtion was, Whether the plaintiff was entitled in diſ-affirmance of 
the contract, to recover back the ſum which he had paid upon this illegal tranſaction? 
Lord Mansfeld delivered the opinion of the Court as follows: The rule is, in par: 
delicto, potior eſt conditio defendentis; and there are ſeveral other maxims of the ſame 
kind. Where the contract is executed, and the money paid in pars delicto, this rule, 
as Mr. Dunning contended, certainly holds; and the party who has paid it, cannot 
recover it back; for inſtance, in bribery, if a man pays a ſum of money by way of 
a bribe, he can never recover it in an action; becauſe both plaintiff and defendant are 
equally criminal, But, where contracts or tranſactions are prohibited by poſitive 
ſtatutes, for the ſake of protecting one ſet of men from another ſet of men; the one 


from their ſituation and condition, being liable to be oppreſſed and impoſed upon by 


the other; zhere, the parties are not in pari delicto; and in furtherance of theſe ſta- 
tutes, the perſon injured, after the tranſaction is finiſhed and compleated, may bring 


his action and defeat the contract. For inſtance, by the ſtatute of uſury, taking more 


than 5 per cent. is declared illegal, and the contract void; but theſe ſtatutes were 
made to protect needy and neceſſitous perſons from the oppreſſion of uſurers and 
monied men, who are eager to take advantage of the diſtreſs of others, whilſt they, 
on the other hand, from the preſſure of their diſtreſs, are ready to come into any 
terms, and, with their eyes open, not only break the law, but compleat their ruin. 
Therefore the party injured, may bring an action for the exceſs of intereſt. Another 
inſtance that occurs to me is, the clauſe in the ſtatute 5 Geo. II. c. 24. ſeck. 17. to 
prevent bad practices upon bankrupts, who have not obtained their certificate ; and 
who, for the ſake of obtaining it, will come into any terms which a hard creditor 
may chuſe to impoſe, The ſtatute prohibits © raking any money or ſecurity from 
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the bankrupt himſelf, or any perſon on his behalf, as the conſideration for figning his 
certificate. Suppoſe a creditor refuſes, unleſs the bankrupt conſents to give him a 
ſum of money; the bankrupt gets the money from a friend or relation, and the 
creditor in conſequence ſigns the certificate. The bankrupt renews his trade, and 
receives every advantage he can derive from having obtained his certificate, He may, 
notwithſtanding, bring his action and recover the money back; and this though he 
has acted contrary to law made for his own benefit. This brings the preſent caſe 
within the determination of Jaques v. Golightly, in C. B. For in that caſe the Chief 
Juſtice ſaid, ** the ſtatute is made to protect the ignorant and deluded multitude, who 
« in hopes of gain and prizes, and not converſant in calculations, are drawn in by 
« office-keepers.” And it is very material, that the ſtatute itſelf by the diſtinction it 
makes, has marked the criminal; for the penalties are all on one fide, upon the office- 
keeper, The man who makes the contract, is liable to no penalty, So in uſury, 
there is no penalty upon the party who is impoſed upon. It is true, that in theſe 
ces the Court will not aſſiſt the party who makes the illegal contract, to recover 

7 any money he may win of the office-keeper ; but he ſhall have his action for all the 
money which the office-keeper has got from him. After Lord Mangſield had pro- 
ceeded thus far, it occurred that the plaintiff was himſelf a lottery-office-keeper, and 
brought his action not for money paid by him to the defendant for inſuring, but for 
money paid by him to the defendant in conſequence of his having inſured the de- 
fendant's tickets. So that the plaintiff was not only in parti delicto, but alſo ſtood in 
the light, and under the deſcription of that ſpecies of inſurer from whom the ſtatute 
meant to protect the unwary. And the Court were finally of this opinion, (allowing 
the determination of the Common Pleas to be right) and accordingly a non-ſuit was 
entered, Browning v. Morris, Cowper 790. 


37. On the trial of an ejectment it appeared, that the leſſor of the plaintiff de- 

Fe. miſed the premiſſes to the defendant, for 41 years, if the leſſor ſhould ſo long con- 
= tinue rector of the pariſh of C. And among other covenants contained in the leaſe, 
- there was one, that the defendant ſhould not under-let, aſſign, or transfer the pre- 
miſſes, or any part thereof, without the conſent of the leſſor, in writing under his 

hand and ſea), firſt had, and obtained; with a power of re-entry to the leſſor, in caſe 

=: the defendant ſhould not perform the covenants. It further appeared, by receipts 
Fe produced, and by parol evidence, that the defendant had under-let different parts of 


= the premiſſes, to ſeveral tenants for ſome years; and that the leſſor not only knew 
8 of ſuch under lettings, but accepted rent from the defendant after ſuch knowledge, with- 
1 out taking any advantage of the ſorfeiture. A verdict was found for the plaintiff, but 
3 6 ſubject to the opinion of the Court, on the following queſtions. Whether a forfeiture 
4 5 was incurred by the under: letting? And if ſo, whether the ſame was waived by the 


4 < circumſtances given in evidence? After the caſe had been argued, the Court ſaid it 
3 was a very clear one, and that to conſtrue this acceptance of rent, after the condition 
7 broken, a waiver of the forfeiture, was to conſtrue it according to the intention of the 
8 parties. Upon the breach of the condition, the landlord had a right to enter; he 


had full notice of the breach, and did not take advantage of it, but accepted rent 
Vol. I. 2. 8 ſubſe - 
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ſubſequently accrued; which ſhewed that he meant the leaſe ſhould continue. Caſes. 
of forfeiture are not favoured in law; and where the forfeiture is once waived, the 
Court will not aſſiſt it. The conſequence is, that there muſt be judgment for the 
defendant. Goodright v. Davids, Cowper 803. 


38. Robert Booth, by indenture, demiſed certain premiſſes to one Otho Cooke, for 
the lives of himſelf, and of Elizabeth and Robert Cooke; and Booth thereby covenanted, 
that if Otho Cooke, his heirs and aſſigns, ſhould be minded at the deceaſe of the ſaid 
Otbo Cooke, Eliz. Cooke, and Robert Cooke, or any of them, to furrender that leaſe and 
take a new one, and thereby add a new life to the two then in being, that then Booth, 
his heirs, &c. upon requeſt, and on ſurrender of the leaſe then in being, and pay- 
ment of one broad piece of gold of twenty-two ſhillings value, or twenty-two ſhillings 
in ſilver, for every life fo to be added, would grant and execute unto Orho Cooke, his 
heirs, &c. a new leaſe, for the lives of the two perſons named in the former leaſe, 
which ſhould be then living, and of ſuch other perſon as Otho, his heirs, or aſſigns, 
ſhould nominate or appoint, in lieu of the perſon named in the preceding leaſe, as 
the ſame perſon ſhould reſpectively happen to die, under the before- mentioned an- 
nual rent, and the ſame covenants therein contained. This leaſe bore date the 22d 
of Dec. 1749, and there had been fucceſſive renewals, containing the ſame clauſe 
of renewal, from the time of a former leaſe granted by an anceſtor of Booth, dated 
the 3d of Aug. 1688, down to the date of the leaſe in queſtion ; viz. A renewal by 
Booth, in the year 1725; another on the gth of Nov. 1746; another on the 1ſt of 
Feb. 1748; which was granted to Ozho, upon the ſame lives as the leaſe in queſtion; 
and then the preſent leaſe was granted. In January 1773, Ortho died; whereupon his 
widow, and Robert his eldeſt ſon, became entitled as deviſees under his will, to the 
teaſchold premiſſes for their joint-lives. Shortly afterwards, a new leaſe, in preciſely 
the ſame terms as the leaſe of December 1749, was tendered to the defendant to 
execute, for the lives of the ſaid Elizabeth and Robert Cooke, and alſo for the life of 
James Cooke ; but the defendant refufed ro execute. Soon afterwards, Robert Cooke 
died ; whereupon another leaſe, in the like words, except that the name of Mary Cooke 
was inſerted, inſtead of Robert Cooke, was tendered to the defendant, who refuſed to 
execute it, becauſe it contained a covenant for renewal on the death of James and 


Mary Cooke, who were not any of the lives named in the original leaſe of 1749, but 


he was willing to renew on the death of Elizabeth Cooke, for the lives of Fames and 
Mary, and of ſuch other perſon as the repreſentatives of Otho ſhould nominate in 
lieu of Elizabeth, and for the lite of the longeſt liver of them, on payment of twenty- 
two ſhillings, and ſubjeC to the rents and covenants in the original leaſe ; but not to 
renew any further. On a bill being filed in the Court of Chancery, for a ſpecific 
performance of this covenant of renewal, that Court directed a caſe to- be made for 
the opinion of the Court of B. R. upon this queſtion ; Whether the leaſe fo tendered, 


or offered to be executed by the defendant Booth, was an execution of the covenant in 


the leaſe of December 1749? And after the caſe had been argued, the Court ſaid, thac 
the queſtion in all theſe caſes is, Whether under the ſame rents and covenants, ſhall 
be conſtrued incluſive, or excluſive of the clauſe of renewal; and arguments drawn 


from every part of the agreement are material there, the parties themſelves. have put 
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che conſtruction upon it; for there have been frequent renewals, and in all of them 
the covenant of rene wal has been uniformly repeated. How then ſhall the Court ſay 
the contrary ? They therefore certified in thefe words, © We are of opinion, that a 
« like covenant for renewal ought to be inſerted in the new leaſe ; conſequently, that 
« the leaſe offered to be executed by the defendant, John Gore Booth, is not an 
« execution of the covenant in the leaſe; dated the 22d day of December 1749.” 
Cooke v. Booth, Cowper 819. 


39. In an action of debt upon bond, conditioned for performance of the covenants 
in a deed to diſſolve a partnerſhip between the plaintiff and the defendant as wharf- 
ingers, the defendant having prayed oyer of the condition, one of the covenants ap- 
peared to be, © that the parties agreed with each other, that the goods and merchan- 
« djizes which ſhould be lying upon rent, on all, or any part of the partnerſhip 
< premiſſes, at the time of the diſſolution of the partnerſhip, ſhould be equally 


« divided between them; and that each of them ſhould bear and pay a moiety of 


« the charges and expences attending the weighing and dividing of the ſame; but 
te that the plaintiff ſhould ſolely bear and pay the charges and expences attending the 
« conveying his moiety, from a warehouſe agreed to be aſſigned to the defendant, 
te to another warehouſe agreed to be aſſigned to the plaintiff,” The defendant then 
pleaded the performance of all the covenants. To this plea the plaintiff replied, that 
he had performed, or was willing to perform his part of the above covenant ; and 
that although he had required the defendant to deliver to him his moiety of the 


goods, Cc. yet the defendant wholly refuſed. To this replication the defendant 


demurred; inſiſting, that in actions founded on covenants, the words muſt be ſtrictly 
followed ; and that in this caſe, there was no ſtipulation to deliver the goods. Aſter 
arguing the demurrer, the Court was of opinion, that the defendant, by this cove- 
nant, was not bound to deliver; though if he had obſtiucted the plaintiff in remov- 
ing the-goods, it would have been a breach of the covenant ; but the Court afterwards 
gave the plaintiff leave to amend. Stevens v. Carrington, Douglas 26. 


40. Sir John Aſtley granted a leaſe to the plaintiff, in which there was a covenant 
in the following words, © And the ſaid Sir Fohn Aſtley, for himſelf, his heirs, and 
ee aſſigns, doth covenant and promiſe to and with the ſaid John Hurd, his executors, 
« adminiſtrators, and aſſigns, that it ſhall and may be lawful for the ſaid Joby Hurd 
* his executors, adminiſtrators, and aſſigns, to have, hold, uſe, occupy, poſſeſs, and 
« enjoy all and ſingular the ſaid demiſed premiſſes, with the appurtenances, and 
© receive and take the profits thereof, to his and their own uſe and benefit, without 
« any let, ſuit, trouble, interruption, or diſturbance of the ſaid Sir John A/tley, his 
« heirs or aſſigns, or any perſon or perſons claiming or to claim, by, from, or under him.“ 
The leſſee having been evicted by Lord Tankerville, who had ſucceeded to the eſtate, 
brought his action upon the covenant, againſt the executors of Sir John Aſtley. The 
defendants pleaded, that Lord Taxkerville, at the time of his entering upon the pre- 
miſſes, and evicting the plaintiff, did not claim, nor was entitled to the premiſſes, by, 
Nom, or under the ſaid Sir John Aſtley. On the trial of the cauſe, a ſpecial verdi& 
was found, which ſtated, that Lady Aſtley, being ſeiſed in fee, intermarried with 
Sir John; that in 1716, after the marriage, by indentures between Sir John and 
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Lady Aſtley, of the one part; and truſtees therein named, of the other part; Sir John 
and Lady Aftley covenanted to levy a fine, the uſes of which were thereby declared to 
Sir John for life, remainder to truſtees to ſecure 5000. a- year to Lady Alley for life, 
remainders over; with a power to Sir John to make leaſes under the uſual re- 
ſtrictions; and with a joint power of revocation to Sir Joby and Lady Aſtley during 
their joint lives, That a fine was accordingly levied; that afterwards, by a joint 
deed, executed by Sir John and Lady Aftley, in 1753, they revoked all thoſe uſes 
declared by the indentures of 1716, which followed the eſtate for life, and power of 
leaſing given to Sir John, and declared new uſes to Lady Aflley for life, with inter- 
mediate remainders, and remainder to Lord Tankerville in tail. That in 1771, Sir 
John Aſtley made the leaſe to the plaintiff, containing the covenant on which the 
action was brought, and which leaſe was not agreeable to the leaſing power reſerved 


by the ſettlement. * That the plaintiff entered, that Sir 7obn Aſtley died ſoon 


after, and all the prior eſtates being determined, Lord Tankerville's eſtate veſted in 


poſſeſſion; and that he, taking advantage of the defect in the leaſe, had evicted the 


plaintiff, The queſtion therefore was, Whether Lord Tankerville claimed under Sir 
John, or only under Lady Aſiley? If under Sir John, the plaintiff was entitled to 
maintain this action of covenant. After argument, the Court ſaid, that juſtice was 
ſtrongly with the plaintiff; it was true, that a fine, and- the deed to lead the uſes, 
were to be conſidered as one conveyance; but that as Sir John Aſtley was a neceſſary 
party to the ſecond declaration of uſes, by which the eſtate was limited to Lord Tan- 
kerville, his Lordſhip certainly claimed under him, within the meaning of this cove- 
nant, That undoubtedly Sir Jobn had covenanted againſt his own acts, and that the 
new limitations were created by one of his acts; and therefore judgment was given 
for the plaintiff, Hurd v. Fletcher, Douglas 43. 


41. An action of covenant, for rent in arrear, was brought againſt the defendant, 
as the aſſignee of one Saunders; the declaration ſtated in the uſual form, that the 
plaintiff demiſed to Saunders for ſeven years, by virtue whereof he entered, and was 
poſſeſſed, and that afterwards al! the eftate, right, title, and intereſt of Saunders in 
the premiſſes, came to the*defendant by aſſignment; by virtue of which he entered 
and was poſſeſſed ; and that after the aſhgnment, rent had become due, which the 
defendant had not paid, T'o this declaration the defendant pleaded, that all the 


eſtate, right, title, and intereſt of Saunders in the premiſſes, did not come to him 


by aſſignment thereof, in manner and form as the plaintiff had alledged. On the 
trial it appeared, that the defendant was in poſſeſſion of the premiſſes, during the 
time when the rent in arrear became due; but that by the deed, under which he 


held, they were conveyed to him by Saunders, for a day, or ſome days leſs than the 


original term; and that he had actually ſurrendered them before the action was 
brought. Some receipts alſo were produced for rent, which had been paid by the 
defendant to the plaintiff, and which ran thus; © received of Saunders, by the hands 


of Hatch,” Upon this evidence it was contended at the trial, on the part of the 


defendant, 1ſt, That in point of law, a perſon holding under the firſt leſſee, by an 
under-leaſe like the preſent, is not liable to be ſued by the original leſſor, on the co- 
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venant for payment of rent contained in the original leaſe, 2d. That the fact put in 
iſue on the record, viz. that all the eſtate, &c. of Saunders came to the defendant, 
was not proved. A verdict however was found for the plaintiff; but the judge ſaved 
the points made by the defendant's counſel, for the opinion of the Court. Accord- 
ingly, after theſe points had been fully argued, and the Court, which was at firſt di- 
vided, had taken time to conſider, Lord Mansfeld delivered their unanimous opinion 


as follows. This is an action of covenant by a /eſor, againſt an under-leſſee, and the 
ſingle queſtion is, Whether the action can be maintained againſt him, as being /ub- 


ſtantially an affignee? For ſome time we had great doubts; we have beſtowed a great 
deal of conſideration on the ſubject, and looked fully into the books; and it is 
clearly ſettled, and is agreeable to the text of Littleton, that the action cannot be 
maintained, unleſs againſt an aſſignee of the whole term. The verdi&t was there- 
fore ſet aſide, and a judgment of non-ſuit entered. Holſord v. Hatch, Douglas 174. 


42. An action of covenant was brought upon an indenture of apprenticeſhip, by 
the maſter againſt the apprentice's father. The indenture, as ſtated in the declara- 
tion, was in the common form under the ſtatute 5 Fliz. c. 4. The plaintiff ex- 
preſsly covenanting, to find the apprentice with meat and lodging, the defendant to 
find him in cloaths and waſhing, and the apprentice that he would faithfully ſerve, 
Sc. and for the true performance of all and every of theſe covenants, each of the 


parties bound himſelf to the other. The breach aſſigned was, that the apprentice . 


had abſented himſelf from the ſervice. To this declaration the defendant demurred 
generally, on the ground, that the parties were only bound by the expreſs cove- 
nants which they had /everally entered into; but the Court were clearly of opinion, 
that the father was bound for the performance of the covenants by the ſon, and there- 
fore gave judgment for the plaintiff, Branch v Ewington, Douglas 500. 


43. R. P. before his marriage, entered into articles, by which he agreed to pur- 
chaſe and ſettle on his wife, and the iſſue male of the marriage, lands of inheritance, 
of the clear yearly value of 500“. He afterwards purchaſed ſome eſtates, and then 
made his will, not atteſted according to the ſtatute of Frauds ; whereby, after recit- 
ing the marriage articles, he directed lands of the yearly value of 1901. to be pur- 
chaſed, which, together with his freehold and copyhold eſtates therein mentioned, 
he gave to his wife, without impeachment of waſte, remainder to the uſes of the 
articles, On a bill being brought for a ſpecific performance of theſe articles, the 
queſtion was, Whether all, or which of theſe eſtates, were applicable in part ſatis- 
faction of the covenant? And the Lord Chancellor was clearly of opinion, that one 
of thoſe eſtates, which conſiſted of the moiety of a houſe, was not ſo applicable; 
becauſe it was not the kind of eſtate intended by the articles. Nor was the copyhold 
eſtate applicable; becauſe the wife was to take the eſtates ſettled for life, without 
impeachment of waſte. Beſides, the copyhold eſtate appeared to be of the nature 
of Borough Engliſh, which by the cuſtom goes to the youngeſt ſon; and therefore 
cannot be taken as part ſatisfaction to the eldeſt. Pinnell v. Hallett, Amb. 1065. 
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44. By articles on the marriage of B. D. it was agreed, that 3000 J. ſhould be 


Reg Lib. A, laid out in the purchaſe of a freehold eſtate, to be ſettled on himſelf for life, remain- 


the name of 


my. Lib. B, 
Rh by the 


Tomblſon V. 


der to his wife for life, remainder to the uſe of ſuch iſſue of their bodies, and in ſuch 
parts and manner as D. and his wife ſhould, by deed or writing, appoint; and for 
want of appointment, to the uſe of the iſſue of their bodies, with remainder to 
the right heirs of D. but there was no proviſion for younger children, D. died with- 
out making any appointment; leaving his wife and three children, two ſons and a 
daughter. The 3000. was not laid out in the purchaſe of a freehold eſtate, but 
was inveſted in South-Sea ſtock and annuities. The eldeſt ſon brought his bill to 
have the 3oool. laid out according to the articles, and that the eſtate, when pur- 
chaſed, might be ſettled on him in tail, remainder to his brother and ſiſter in tail, 
with the reverſion in fee to himſelf, There was a croſs bill by the younger children, 
to have the land fettled on them equally with the eldeſt ſon. On the conſtruction of 
theſe articles, the Maſter of the Rolls was of opinion, that the land to be purchaſed, 
ought to be ſettled in ſtrict ſettlement; and limited to the firſt and other ſons in tail, 
with remainder, the daughter being dead without iſſue, to the right heirs of the 
father; and decreed accordingly, Dod v. Dod, Ambl. 274. 


45. G. promiſed, that if the widow of the inteſtate would permit him to be joined 
with her in the letters of adminiſtration of his aſſets, he would make good any defi- 
ciency of the aſſets, to diſcharge the inteſtate's debts. To this requeſt the widow 
conſented, and he was accordingly joined with her in the adminiſtration; but ne- 
glecting to pay the debts, the creditors brought their bill againſt him for ſatisfaction 
of their demands, in performance of his promiſe. It was inſiſted, on the part of the 
defendant, that the promiſe was within the ſtatute of Frauds and Perjuries; and not 
being in writing, was void. But Lord Hardwicke ſaid, here are two queſtions, 1ſt, 
On the right, 2d. On the remedy. The bill is founded on an agreement, which is 
not unuſual, where there is a conteſt about obtaining adminiſtration. It js not un- 
common upon ſuch occaſions, for the ſimple contract creditors to agree, that admi- 
niſtration ſhall be granted to a ſpecialty creditor, upon the terms of his undertaking 
to pay the debts equally; and ſuch agreements are ſeldom put into writing. I am 
of opinion, that this caſe is nat within the ſtatute of Frauds ; it is not within the firſt | 
branch of the ſection; for G. was not adminiſtrator at the time of making the pro- 
miſe; and it is no anſwer to ſay, that he was adminiſtrator afterwards. Nor is it 
within the ſecond branch of the ſection; for the modern determinations have made 
a diſtinction between a promiſe to pay the original debt, on the foot of the original 
contract, and where it is on a new conſideration; here is quite a new and diſtin& con- 
ſideration. As to the ſecond queſtion, the plaintiffs are proper for relief in this 
court, for two reaſons; 1ſt. They could not maintain an action at law, for the pro- 
miſe was made to the widow ; but they are proper here, for the promiſe was for the 
benefit of the creditors, and the widow is a truſtee for them. 2d. The bill is 
brought for an account, and that draws to it relief; like the common caſe of a bill 
to be paid a debt out of aſſets. It was at firſt doubted, whether the Court ſhould 
89 further than to take the account; but it was afterwards ſettled, that the Court 
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ought not to make two ſuits out of one; but give compleat ſatisfaction on ſuch a bill, 
by deerceing the debts to be paid. Tomlinſon v. Gill, Amb. 330. 


46. T. F. upon his marriage, executed a bond in the penalty of 20001, with con- 15th Dec. 

2 zehn: | . - 1760, 
dition, that he would, within two years, ſettle and aſſure an eftate of inheri- Reg. Lib, B. 
tance in fee-ſimple, of the clear yearly value of 1co/. to the uſe of himſelf p. 463. 
for life, remainder to his intended wife for life, remainder to the heirs of their 
bodies, with remainder to his own right heirs. He was at this time ſeiſed of 
lands in the county of York, and of a perpetual annuity of 100/. under a grant 
- from King Charles II. payable out of the cuſtoms at Hull. The marriage was 
= ＋ had, and afterwards T. F. and his wife conveyed the Yorkſhire eſtate, and alſo. 
| | the perpetual annuity to truſtees, to the uſe of himſelf for life, and after his deceaſe, 
to the intent and purpoſe that his wife ſhould receive for her life, one annuity or 
| rent-charge of 100 l. in lieu of her jointure; and ſubject thereto, to the intent and 
„7 purpoſe, that the furplus rents ſhould be paid as he ſhould appoint; and for want of 

"2 appointment, ſhould go to his right heirs; and from and after the death of his wife, 
to the intent and purpoſe, that the heirs of his body by her, ſhould receive the ſaid 
perpetual annuity for ever. The wife died in the life-time of the huſband, and he 
afterwards died, leaving iſſue one child only, the preſent plaintiff; who brought her 
bill to have lands of 100 J. a- year ſettled upon herſelf in tail, purſuant to the bond, 
And the queſtion was, Whether the ſettlement of the perpetual annuity, was not a 
performance of the condition of the bond? The Court held clearly, that it was; 
becauſe it was not only an eſtate of inheritance, which anſwered the words of the 
condition, but it was itſelf more advantageous than land, and more valuable to be 
ſold ; as not being ſubject to taxes, repairs, or loſs of tenants. There was an appeal 
8 from this decree to the Lord Chancellor, but the cauſe was afterwards compromiſed. 
' If Middleton v. Pryor, Amb. 391. | 

| 15 47. The plaintiff, by indenture of the gth of December, 1738, demiſed two farms 
do one Ward, for a term of years, at the rent of 141/. in which were inferted the 
1 proper and uſual covenants on the part of the tenant, and particularly, that he, his 
1 executors or adminiſtrators, fhould not aſſign the leaſe, or any part of the demiſed 
premiſſes, without the conſent of the plaintiff in writing. Ward entered, and after- 
wards became a bankrupt. The defendant, Mrs. Hoare, was choſen aſſignee, and 
- 2p the eſtate and effects of the bankrupt were all aſſigned to her. She occupied the 
: TN farms, and there being half a year's rent due at Michaelmas, 1739, the plaintiff 
= brought an action againſt her for it, to which ſhe pleaded a falſe plea, but afterwards 
1 fubmitted to pay the rent. The plaintiff then filed his bill againſt her,, for the ar- 
IS rears and growing payments, and to make ſatisfaction for breach of covenants, 
1 whereupon Mrs. Hoare paid the half year's rent, and the cofts of the ſuit; and after 
2 5 ; having twice advertiſed the goods and ſtock to be ſold, diſpoſed of the goods, and 

Wo. in conſideration of 5 f. aſſigned the leaſe to the defendant Robertſon, who was an in- 
folvent perſon. There being another half year's rent due at Lady- day, 1740, a ſups 
plemental bill was filed for the ſame purpoſes as the original bill; and allo to ſet 
alide the aſſignment to Robertſon. There was ſtrong proof in the cauſe of his inſol- 
vency, that the farms had been neglected and plundered, that he had no ſtock upon 


them, 


No entry. 


> 
k — 
* . '/ SR. Eo 


- 

_— — = — 

- — 5 _ * — — - _ 
4 ES * 


— * 


_ 


— 


"a 2 — — 


þ —ů 2 


8 
* — 
2 — — 


8 - 


f 
x 
13 
q ; 
» 


— 
— * bY 

< 0:3: * - > By * 2 — 2 
— hy — - — — 


— 


a n 1 — x - — P-Y 
F 
a DD <=; IEP 


5 
* 
bb 


— 


„ W #77 
— _ 


Agreements, 


them, or any furniture in the houſe, and that he was ſeldom there. Some declara- 
tions of Robertſon's were alſo proved, that he was only an agent for Mrs. Hoare, and 
was to be indemnified by her. On the hearing of this cauſe, two queſtions aroſe, 
iſt, Whether Mrs. Hoare, as aſlignee of the bankrupt, was bound by the covenant in 
the leaſe, not to aſſign without the conſent of the plaintiff; and whether the aſſign- 

gent to Rcbertſen being made without ſuch conſent, was not conſequently void? 
ad. Suppoſing her not to be bound by that covenant, whether the aſſignment to Ro- 
bert/on was a fair or a fraudulent aſſignment? After theſe queſtions had been fully 
argued, Lord Hardwicke gave judgment as follows. This caſe is of great conſe- 
quence to landlords, who make leaſes of farms, in reſpect of the ſecurity they cught 
to have, and eſpecially as to farms near London; and if theſe contrivances ſhould 
prevail, landlords would not be ſafe. Tenants nigh London frequently run into trade, 
and become bankrupts; and no covenants taken by landlords, can make them ſecure. 
There are proper covenants in this leaſe for managing the land, and a covenant that 
the leſſec, his executors or adminiſtrators, ſhould not aſſign. There is no proof that 
the leaſe was not a reaſonable leaſe, The tenant, in Auguſt, 17 39, became bank- 
rupt, and the commiſſioners made a general aſſignment of his effects. It has been ſaid, 
that the commiſſioners need not to have aſſigned, nor was the aſſignee under the com- 
miſſion bound to accept ſuch leaſe; but I lay no ſtreſs upon this. After the com- 
miſſioners had aſſigned, Mrs. Hoare enters, not only to take the crop, but adver- 
vertiſes the leaſe to be ſold. There is no proof, that there have been no bidders, 
nor of application that the leaſe ſhould be ſold before the commiſſioners. Mrs, 
Hoare having diſpoſed of the ſtock of the farm, neglected to occupy under the cove- 
nants in the leaſe. An action was brought for the Micbaelmas rent, Hoare pleaded a 
ſham aſſignment, and afterwards ſubmits, ſtill continues poſſeſſion till the 24th of 
March, 1739, and then aſſigns to Robertſon; and the date of the aſſignment is wrote 
upon a razure. The defendant Hoare would have it ſuppoſed, that Robertſon was 
to take the leaſe charged with the arrears of rent; and inſiſts, that ſhe is chargeable 
only during the privity of her eſtate. As to arrears of rent, for the half year due at 
Lady-day, 1740, I am clear of opinion, that the plaintiff has a remedy for them 
in this court. It was ſaid ſhe made no profits during this half year; but the farms 
conſiſt of arable and paſture, and it appears ſhe has taken the profits. The caſe in 
1 Vern. 165, is a proper authority. She is to anſwer the half year's rent, and 
not to account for the profits. As for the ſubſequent profits to this time, and for 
the time to come, it has been inſiſted by the plaintiff, that the covenant not to 
aſſign bound Mrs. Hoare; or if it did not, that her aſſignment was fraudulent, I am 
of opinion, that the covenant not to aſſign does not bind her at law, for the meaning 
of the covenant was to reſtrain the leſſee from aſſigning over; and in general, it 
would be a hard caſe to prevent aſſignees of a bankrupt from aſſigning; but it is 
otherwiſe in the caſe of a fraudulent aſſignment. In this caſe, the fraud does ap- 
pear by the plaintiff's proofs, and from the defect of proof on the part of the defend- 
ants; which laſt muſt be taken into conſideration. If it had been proved, that the 
rent reſerved had been too great, or that Mrs. Hoare had offered to ſurrender the 
leaſe to the landlord, it would have gone a great way with me. It has been ſaid, 


the 


n e 2 Pas. of * rn VFX TY 5 1 IF III . Er nn: oy my rene * ee 


* a allied. tit. Reed ths; TTY 
_ 


Agreements. 177 


the leſſor might have re-entered, but then he muſt have loſt part of his rent, nor 


could have been ſecure, but that Mrs. Hoare would have come and aſked in this 


court, that ſhe might hold on paying the arrears. Inſtead of doing as ſhe ought, ſhe 
aſſigned to an inſolvent perſon. Thomas Robertſon is (tiled of Lincoliſpire in the al- 


ſigument; he was only a lodger in Weſtminſter, How is this aſſignment proved ? 


No proof of any trtaty, nor that the aſſigument was ever delivered to Robertſon. 
The manner of his managing the farm is further evidence of fraud, I refer to the 
proofs, how he has acted; not like one who meant to occupy, but as agent for 
Mrs. Iloare, by coming down a night or two at a time. Add to this his declara- 
tions, which are plain evidence againſt himſelf, Upon the whole I am of opinion, 
that Mrs. Hoare is liable to anſwer the rent to this time. As to the breaches of 


covenant, they muſt be tried upon a quantum damnificatus. Philpot v. Hoare, 
Amb. 480. 


48. M. A. being intitled to an eſtate in Eſſex, ſubject to ſeveral mortgages, con- 2th Jan. 
veyed it after her marriage, to ſuch uſes as ſhe and her huſband ſhould jointly appoint; El Lib. A. 
remainder to her huſband for life, remainder to herſelf for life, remainder as ſhe p. gg. 
ſhould by deed, or will appoint, and in default of ſuch appointment, to herſelf in 
fee. The huſband and wife being afterwards diſpoſed to ſell two old houſes, part of 
the eſtate, gave verbal orders to their ſteward to ſell them by public auction; and 
ſome time after, the huſband wrote a letter to the ſteward, limiting the price not to 
be under 120 J. and adding, that his wife deſired her beſt compliments to him. The 
ſteward apprehending that he had power to ſell by private contract, and having had 
an offer from the plaintiff of 150. articled with him for the ſale of the houſes at that 
price; but the wife refuſing to join in the ſale, the purchaſor brought his bill for a 
ſpecific performance of the contract. Held, that the wife was not bound by it; be- 
cauſe it was not made purſuant to the authority given to the ſteward, neither was 
ſhe at all bound by the huſband's letter to him; nor was this ſuch a caſe, as would 
induce the Court to compel the huſband to procure the wife to join. And therefore 
the bill was diſmiſſed, but without coſts. Daniel v. Adams, Amb. 495. 


49. The wife's father contracted to pay his daughter's portion, and the intended 25th jun-, 
huſband agreed to ſettle a jointure ; but neither of them did ſo, After the death of VE IA 
the father and huſband, the wife married again; and then ſhe and her ſecond huſ- p. 73 . 
band brought their bill againſt the heirs at law of the firſt huſband, to have the ar- 
ticles for the jointure carried into execution, and the Court decreed accordingly. 

For as the wife married upon the faith and credit of the articles, and had thereby 
done the only thing which ſhe was to perform, ſhe ought to have the proviſion. 
The Court has executed articles in favour of children, againſt the father and his 
repreſentatives, although he had not received the whole of his wife's fortune ; there 
being no reaſon, that becauſe they have loſt the benefit which they might have had 


by their father's receiving the portion, they ſhould be deprived of the other. Perkins 
v. Thornton, Amb. 502. 


50. A bill was brought for the ſpecific performance of an agreement for the ſale No entry. 


of lands and houſes, which was by parol, but reduced into writing by a perſon pre- 
Vor. I. Aa 


ſent, 
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ſent, though never ſigned by the parties. The defendant inſiſted on the ſtatute of 
Frauds, but there was evidence of ſome facts tending to prove a part performance. 
On the hearing of the cauſe, Lord Chancellor ſaid, the rule for agreements by the 
ſtatute is very plain, but ſince the ſtatute, this Court has by conſtruction, laid down 
ſome rules by way of exception to it, and will in ſome caſes decree a performance, 
though the requiſites of the ſtatute are not obſerved. As where a parol agreement 
is by parol, and admitted by the anſwer, becauſe in that caſe it is out of the miſchief 
of the ſtatute; ſo where there have been material acts done in part performance. But 
the general rule of theſe caſes has been, where the acts done, have been ſuch as 
would be a prejudice to the party doing them, if after that the agreement 
was to be void. And in all thoſe caſes, where the ground of the decree has 
been a part performance, the terms of the agreement muſt be certainly proved; | 
and the acts muſt be ſuch, as could be done with no other view or deſign, | 
than to perform the agreement. But in the preſent caſe, the terms of the | 
agreement were not proved with ſufficient certainty; and it did not appear, but | 
that the acts done by the defendant, might be done with other views. And 
therefore the bill was diſmiſſed, but without coſts. Gunter v. Halſey, Amb. 586. 


3 8 
1f june, 51. The plaintiff took a houſe and wharf at Wapping, of the defendant, for a term | 
2 4 of years, and in the leaſe the plaintiff covenanted to repair, &c. accidents by fire ex- | 
N 5 cCapted; and the defendant covenanted, in the uſual manner, for quiet enjoyment, | 


The houſe was afterwards burnt down, and the defendant having inſured it for 500 J. 
received the inſurance money; but neglecting to rebuild the houſe, the plaintiff re- ' 
fuſed to pay the rent which became due after the fire. The defendant therefore 
brought his action for the rent, whereupon the plaintiff brought his bill for an in- 
junction, and to compel the defendant either to rebuild! the houſe, or to pay the 
inſurance money to the plaintiff, toward ſatisfaction of his loſs. The defendant, by his 
anſwer, inſiſted upon his right to the inſurance money, and to be paid the rent without 
rebuilding the houſe, and offered to diſcharge the plaintiff from the leaſe. After the 
caſe had been opened and argued by the plaintiff's counſe], the Lord Chancellor took. 
it up and ſaid, there is no room for a ſpecific performance, becauſe a covenant for 
quiet enjoyment does not extend to oblige the leſſor to rebuild. The principle 
which governed in the caſes which have been cited, of Monk v. Cowper, 2 Strange; 
and Paradine v. Fane, in Alleyn, is, that the tenant covenants to pay the rent, in 
whatever ſtate the premiſſes may be. The Court in theſe caſes ſaw a croſs remedy 
ſor the tenant; but that, in my opinion, would be very inconvenient, for then ac- 
tions would be brought on each ſide every quarter, and they would recover one 
ſhilling damages in each action. This would be very vexatious and endleſs, and in- | 
troduces a kind of equity. The juſtice of the caſe is ſo clear, that a man ſhould not | 
pay rent for what he cannot enjoy, and that occaſioned by an accident which he did | 
not undertake to ſtand to, that I am much ſurprized it ſhould be looked upon as fo | 
clear a thing, that there ſhould be no defence to ſuch an action at law ; and that ſuch. | 
a caſe as this ſhould not be conſidered as much an eviction, as if it had been an evic- 
tion of title; for the deſtruction of the houſe, is the deſtruction of the thing. 
Though 
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Though this covenant does not extend to oblige the defendant to rebuild, yet when 
an action is brought for rent after the houſe is burnt down, there is a good ground 
of equity for an injunction, till the houſe is rebuilt. His Lordſhip was then going 
to give directions for that purpoſe ; but the plaintiff being preſent in court, and 
chooſing to continue tenant, without having the houſe rebuilt, rather than give up 


the leaſe ; the bill was diſmiſſed with coſts. Brown v. Quilter, Any. 619. 


52. T. C. contraſted with J. M. to ſell him a piece of ground for 2007. and an 
annuity of 507. to the vendor for his life. Two days after the contract was entered 
into, and before it was in any manner executed, 7. C. the vendor died. On a bill 
filed by J. M. againſt the heirs at law of T. C. for a ſpecific performance of this 
contract, the Court held it to be a fair one; but directed an enquiry as to the va- 
lue of an annuity of 50/7. on the life of T. C. in order to introduce the queſtion, 
Whether an eſtate being dipoſed for an annuity, which is a contingency, the con— 
tract ſhall fall to the ground, if no payment of the annuity ſhall be made; at the 
ſame time declaring, that if the price was fair, the contract ought not to be cut 
down, merely becauſe the annuity, which 1s a contingent payment, never became 


payable. It was therefore referred to the Maſter, to enquire into the real value of 


the eſtate, and what ſum 7. C. ought to have paid for ſuch an annuity, Mertimer 
v. Capper, 1 Brown 156. | 

53. Robert Hill being ſeiſed in fee of lands in Pilton, and ſeiſed in tail of lands in 
Weſt Pennard in Glouceſterſhire, by leaſe and releaſe, dated the 17th and 18th of 
October, 1745, between himſelf of the firſt part, Solomon Hughes of the ſecond part, 
and James Moore of the third part, conveyed to Hughes and his heirs, the eſtate at 
Waiſt Pennard, in order to make him a tenant to the precipe for the purpoſe of ſuf- 
fering a common recovery thereof; the uſes of which recovery were declared to 
be, to Robert Hill for life, without impeachment of waſte, remainder to James 
Moore in like manner, with remainder to ſuch child or children of his body, by 
Chriftian his late wife, who was the ſiſter of Robert Hill, for ſuch eſtates, terms, and 
intereſt, in ſuch parts, ſhares and proportions, and chargeable in ſuch manner, as 
James Moore ſhould, by deed or will, executed in the preſence of three or more 
credible witneſſes, direct, nominate, or appoint; and in default thereof, to the uſe 
of all and every the child or children of James Moore, by the ſaid Chriſtian, his late 
wife, who ſhould be living at the death of the ſurvivor of Robert Hill and James 
Moore, and the heirs of the body or bodies of ſuch children as ſhould be then dead, 
equally between them as tenants in common. Afterwards Robert Hill died; where- 
upon the lands in Pilton deſcended to Mary the wife of Richard Paget, Ann Moore 


and Elizabeth Moore, who were the children of James Moore, by Chriſtian his wife, 


and the nieces and co-heireſſes ar law of Robert Hill; but Elizabeth afterwards died 
without iſſue, leaving her ſiſters Mary Paget and Ann Moore, her co-heireſſes. In 


Nov. 1765, a treaty of marriage took place between Robert Slade the younger, and 


Ann Moore; and by a ſettlement made on that occaſion, between Robert Slade the 
father, of the firſt part, Robert Slade, the ſon, of the ſecond part, the ſaid James 
Moore, and Ann his daughter, of the third part, and truſtees of the fourth part, 
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reciting the intended marriage, and that James Moore ſtood ſeiſed in fee of the eſtates 
at Pilton, and Weſt Pennard, (but whether his real title was known to the Sl/ades, 
does not appear) Robert Slade the elder and Robert Slade the younger, conveyed certain 
freehold and leaſehold eſtates belonging to them, and James Moore conveyed the ſaid 
eſtates at Weſt Pennard and Pilton, to the truſtees, to the uſe of each of the granting 
parties, his heirs and aſſigns, until the marriage: and afterwards, to the uſe of Slade 
the younger for liſe, remainder to the truſtees to preſerve, &c. remainder to Ann 
Moore for life, remainder to the iſſue of the marriage for ſuch eſtates, and in ſuch 
manner as Slade the younger and Ann, during their joint lives thould appoint, and 
for want of ſuch appointment, to the uſe of the firſt, or only ſon of Slade the younger, 
on the body of Ann, to be begotten in fee; and for default of ſuch iſſue, then to the 
uſe of the daughters of Slade the younger, on the body of Ann to be begotten, and 
the heirs of their reſpective bodies, as tenants in common; and in caſe there ſhould 
happen to be but one ſuch daughter, then to ſuch only daughter in fee; and in de- 
fault of ſuch iſſue, to the right heirs of the reſpective granting parties. This ſettle- 
ment was executed in the preſence of two witneſſes only. The marriage took effect, 
and thereupon Sade the younger entered upon all the eſtates ſo ſettled, and continued 
in poſſeſſion thereof till his death. Ann his wife died in May 1767, leaving Elizabeth 
Moore Slade her daughter and only child, and heir at law, ſurviving. In Auguſt 1768, 
this child died an infant, and without iſſue; and in Ofober 1774, her father died 
without iſſue, Whereupon the plaintiffs, who claimed to be the heirs at law of 
Elizabeth Moore Slade, brought their bill againſt Richard Paget and Mary his wife, 
who was the ſurviving co-heir of Robert Hill, and againſt the truſtees in the ſettle- 
ment of 1765, inſiſting, that that ſettlement was a good execution of the power given 
to James Moore by the deed of October 1745, or that if it was a defective execution, 
yet being in conſideration of marriage, the defect ought to be ſupplied; or if the 
Court ſhould be of opinion, that the defect could not be ſupplied, then that the plain- 
tiffs were entitled to a ſatisfaction out of the aſſets of James Moore, come to the hands 
of the defendant Mary Paget, as.his repreſentative, The defendants Paget and his 
wife by their anſwer contended, that no appointment having been made by James 
Moore, the eſtate at Weſt Pennard, upon his death, became veſted in poſſeſſion in the 
defendant Mary; either under the ſettlement of Oober 1745, as his only ſurviving 
child and heir at law, or as the heir at law ex parte materna of Elizabeth Mere 
Slade; and they alfo contended, that the motety of the lands in Pillon, which Aun 
Slade was ſciſed of at the time of her marriage, deſcended upon her daughter Eli- 
zabeth Moore Slade, and upon her death, deſcended upon the defendant Mary, as 
her heir ex parte materna, ſubject to her father's eſtate for life by the curteſy ; and 
that upon his death, the defendant Mary became entitled to that moiety in poſſeſ- 
ſion. After the caſe had been argued, the Lord Chancellor ſaid, that during the 
time the infant ſurvived her mother, ſhe had the legal eſtate in fee in one molety, as 
well as the equitable eſtate in fee by the covenant; and it is univerſally true, that 
where theſe eſtates unite, the equitable mult merge in the legal. That the 
eſtate was executed without any act done, and therefore that moiety had deſcended to 
the defendant Mrs. Paget. But with reſpect to the other moicty, it was perfectly 


different 
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different; Moore had contraſted to convey it, and there was a breach of the contract 
which ſounds in damages, therefore there mull be an iſſue directed to try what the 
damages are. This was a contract to ſettle a particular eſtate, not to purchaſe lands; 
for if it were, the Court would decree lands to be purchaſed and ſettled; but being 
to ſettle a particular eſtate, it was only in damages. With regard to the ///eft Pennard 
lands, his Lordſhip was perfectly clear, that he muſt conſider this as a caſe fit and 
proper to be ſupplied by thi: Court, A queltion then aroſe, as to the ſum to be 
taken as damages; whether it ſhould be real or perſonal property. But his Lordſhip 
ſaid, that the money mult be in the fame ſituation, as if it had been recovered by the 
daughter in her life time; in that caſe, if there had been contingent uſes out- ſtanding, 
the Court would have decreed the money to be laid out in land, ſubject to the con- 
tingencies; but in this cale, as the daughter would have been entitled to the eſtate in 
And as the father 
ſurvived her, and thereby became entitled as her repreſentative, it muſt be paid to 
the plaintiff Elizabeth, as his next of kin. Wage v. Paget, 1 Brown 363. 

54. The Earl of S. being ſeiſed of the premiſſes in queſtion for life, with remainder 
to Lady A. for life, remainder to Lady F. II. in fee; and having no ſon, and only 
one daughter, and being deſirous of purchaſing the remainders expectant upon his 
own life, for the purpoſe of ſelling the whole eſtate upon the marriage of his daugh- 
ter, with Sir M. F. he entered into a correſpondence with the perſons in remainder, 
for the purchaſe of their ſeveral intereſts, Pending this treaty, the marriage took 
effect; and by a ſettlement made previous thereto, Lord S. covenanted with the 
truſtees, that he would endeavour to purchaſe the intereſts in remainder, and that 
when ſo purchaſed, they ſhould be conveyed to the uſes declared in that ſettlement, 
After the marriage, the terms of the purchaſe were ſettled, by letter, at 40,000 !. 
but before any contract was executed, the Earl died; whereupon the truſtees in the 


marriage ſettlement filed a bill againſt the proper parties, for a ſpecific performance 


of the agreement for the purchaſe of the remainders, and that the eſtate ſo purchaſed, 
might be cenveyed to the uſes of the ſetclement; which was decreed accordingly. 
But no time was limited in the decree, either for executing the conveyance, or paying 
the purchaſe money. On this account therefore, the cauſe was re-heard ; when the 


Court referred it to a Maſter, to appoint a ſhoit day for payment of the money, and 
to compute intereſt till that time, the plaintiffs being in poſſeflion of the eſtate; and 


if upon tender of a ſufficient conveyance, the principal money and intereſt ſhould not 
be. then paid, the bill was to ſtand diſmiſſed with cults. Lowther v. Lady Andover, 
I Prown 356. 

56. A. articled with B. for the purchaſe of ſome marſh land, at Barking, in Fſex, 
for the ſum of 1000/. On a bill brought for a ſpecific performance of this agree- 
ment, the defence was, that the eſtate was repreſented to the defendant, to be of the 
Clear yearly value of gol. but no notice was taken of the neceſſary repairs of a wall, 
to protect the land from the river Thames, which would be an out-going of 50 J. per 
ann. and it appearing in evidence, that there had been during the treaty, an induſ- 
trious concealment of this circumltance of the wall, the Court diſmiſſed the bill, but 
without coſts, Chirley v. Stralton, 1 Brown 440. 
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13th March, 66. A, I. being twenty-three years of age, and entitled to an eſtate upon the 
og" „ a death of an uncle without iſſue, who was of the age of fifty- two, unmarried, and a 
p. 230 lunatic, and therefore without probability of having iſſue; agreed to purchaſe an an- 
nuity of 209/ per aun. during the joint lives of himſelf and his uncle, from J. A. in 
conſideration of 60097. to be paid by A. I. to J. A. within ſix months after the 
death of the uncle without iſſue; and in cale of the death of A. H. before the uncle, or 
of the uncle's leaving iſſue, 7. A. was to loſe his money. The uncle afterwards 
died without iſſue; but during his life-time, the annuity was regularly paid; how- 
ever, after his death, A. Il. thought proper to file his bill to ſet aſide the agreement 
ſor this annuity, on payment of a fair conſideration; but the Court refuſed it, be- 
cauſe though there had been a good bargain, and though ſuch agreements ought not to 
be encouraged, yet they could not be ſet aſide, unleſs upon broad grounds; and there- 

fore the bill was diſmiſſed, but without coſts. Henley v. Afton, 2 Brown 17. 


2 th July, 57. An eſtate was ſold by auction in lots, and a bill being brought againſt the pur- 


f. 2 8 chaſer, to compleat his purchaſe, it turned out that a good title could not be made 
„ OR 1 to two of the lots, unleſs the plaintiff could procure a recovery to be ſuffered; and 


that as to the other two, there had been a diminution 1n point of value, particularly | 
by timber which had been blown down by accident, and by coppice-wood which 
had been cut by the plaintiff, ſubſequent to the ſale. The Court were of opinion, | 
that both parties had been to blame; the defendant by reſiſting the contract in toto, 
and the plaintiff by inſiſting upon the performance of. it in toto. It was therefore 
referred to the Maſter, to ſettle proper conveyances of all the lots, except the two 
to which no title could be made; and the Court declared, that there ſhould be no 


_ coſts down to the time of the reference; but that the ſubſequent coſts ſhould be paid 
by the defendant. Poole v. Shergold, 2 Brown 118. 


15th-Dec. 58. Lord Bolingbroke, who was tenant for life of the premiſſes, with remainder to 
2 E the defendant his ſon, granted a leaſe of them to A.-M. for 31 years; and covenanted, 
p. * that when his ſon ſhould come of age, he ſhould confirm the leaſe. Soon after the 


ſon came of age, the tenant 4. M. wrote a letter to him, ſtating his father's covenant, 
and that in conſequence of it, he, the tenant had laid out conſiderable ſums upon the 
pre miſſes. To this letter the ſon returned the following anſwer: * The agreement 
© certainly does not bind me, but the money you have laid out certainly entitles you 
* to a renewal of the leaſe from me, which I ſhall be happy to give you.” On this 
conſideration, A. M. afterwards laid out further ſums upon the premiſſes, and then 
became a bankrupt. A bill was brought by his aſſignees againſt the defendant, for 
a ſpecific performance of the promiſe contained in the above letter; to which bill 
the defendant demurred; for that the promiſe was nudum pactum; on the other ſide 
it was contended, that the bankrupt and his aſſignees having laid out money in con- 
ſequence of the agreement, it would be a fraud not to carry it into execution, But 
the Court was of opinion, that the intention of laying out further ſums of money, not 
being mentioned in the letter, the promiſe was nudum pactum, which equity would 
not perform in ſpecie; but if the intention had been ſtated, and the promiſe had been 
founded upon 1t, the plaintiff would have been entitled to a ſpecific performance. 
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The circumſtance however, of laying out money afterwards, being voluntary, could 


not vary the nature of the caſe, and therefore the demurrer was allowed. Rcbert/on 
v. St. John, 2 Brown 140. 


59. J. V. deviſed his eſtates to be fold, and the money applied to certain pur- 


poſes in his will mentioned. After his death, the eſtates were accordingly put up 


to ſale by auction, in ſeveral lots; but it was previouſly agreed by the vendors, that 
the firſt lot, which conſiſted of the manſion-houſe, &c. ſhould not be ſold for leſs 


than 2000/7. and if it ſhould be ſold for that price, then that the other lots ſhould go 


for what they would fetch. A. B. who was concerned as ſolicitor for the vendors, 


knew of this agreement, but was not employed to bid for them ; he therefore, at the 
requeſt of another perſon, bid for him for the firſt lot, and it was knocked down to 


him at 2000/7. he then bid for the other two lots for the ſame perſon, and the ſame 


were knocked down to him at different ſums. The other bidders at the ſale, were 
perſons employed by the vendors then ſelves; ſo that B. was the only real bidder. 
And on a bill brought by his principal, for a ſpecific performance, the queſtion was, 


Whether, under the circumſtances, this was ſuch a contract as a Court of Equity 


would carry into execution? And the Court held that it was not; becauſe H. being 
known to be the ſolicitor for the vendors, had, by his bidding for the plaintiff, inad- 
vertently put himſelf into a ſituation, which neceſſarily prejudiced the ſale; and there- 
fore the bill was diſmiſſed. Twwining v. Morrice, 2 Prown 326. 

60. A tenant for life and the reverſioner grant a leaſe to A. but the reverſioner, 
being then an infant, did not execute it, A. entered and enjoyed; and two years after 
the death of the tenant for life, the other leſſor, being then of age, executed the 
leaſe. He afterwards brought an action againſt the leſſee, for breach of covenants; 
but the Court held, that upon the death of the tenant for life, the leaſe became to- 
tally void; and therefore gave judgment for the defendant, Ludferd v. Basler, 
1 Term Rep. B. R. 86. | | 
61. In an action upon the caſe for goods ſold and delivered, it appeared, that the 
plaintiff had agreed to ſell to the defendant, who lived at Mancheſter, a certain quan- 
tity of tobacco; the value of which, in addition to a former debt of 23 J. duc for ſome 
other tobacco, amounted to 50 1. It was alſo agreed between the parties, that the 
plaintiff ſhould take in payment of the debt, a quantity of copper halfpence, which 
were made up in five ſhilling papers, but each of them contained no more than five 
pennyworth of good halfpence ; and it was further agreed, that if the amount of the 


copper ſhould exceed the value of the tobacco, ſome more tobacco ſhould be ſent, to 


ballance the amount. Part of the robacco was delivered ; but the plaintiff refuſed to 
ſend the remainder, unleſs the defendant would pay for the whole in good money. 
Several ſamples of this copper were ſhewn to the plaintiff at the time of the agree- 
ment, who ſaid it would paſs very well at Liverpool, where he lived. The copper 
was accordingly tent to the plaintiff on the 19th of July; who on the 25th of that 
month, wrote a letter to the defendant, complaining of its badneſs, and refuſing to 
accept it. There was other correſpondence between the parties on the ſubject; but 
the copper was not actually returned till November, On the trial, the plaintiff was 
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non-ſuited; and upon a motion to ſet aſide the non-ſuit, the queſtion was, Whether 
the delivery of the copper was a good payment? For if ſo, there was more than 
enough to ballance the plaintiff's demand. The Court were of opinion, that the 
non-ſuit, in this caſe, ought to ſtand; for it did not appear, that the parties entered 
into the contract, knowing it to be illegal. There is no doubt, but that an agree- 
ment to take counterfeit money, knowing it to be ſo, is void; but the fact did not 
come up to it in this caſe. The plaintiff did not agree to take counterfeit money in 
payment, but the agreement was to take ſuch copper money as was then ſhewn to 
him. Suppoſing however, that the contract was illegal, the plaintiff would not 
ſtand in a better ſituation; he could never recover; for the argument of the plain- 
tiff's counſel, in caſe an action had been brought by the defendant for the remain- 
der of the tobacco, would have been equally applicable to the plaintiff. It cannot 
be ſaid that the ſale is good, and that the payment is bad; for if it is an illegal con- 
tract, it is equally bad for the whole. It would be great injuſtice to allow the plain- 
tiff to recover, in this action, the whole value of the goods fold, becauſe that would 
be permitting him to take advantage of a corrupt agreement, which is never allowed 
in caſes where a party applies to the Court to ſet aſide ſuch agreements. That was 
the principle on which the Court went in a late caſe of Fitzroy v. Gwillim, ante 
p. 114. where they ſaid, that if a party applies to the Court to reſcind a contract, on 
the ground of its illegallity, it muſt be done in ſoto, and he cannot derive any advan- 
tage under it. The parties are in part delicto, and if one of them ſeeks relief, he 
muſt firſt do what is juſt; according to the principle eſtabliſhed on the other of the 
Hall, that he who aſks equity muſt do equity. This non-ſuit, however, will not 
preclude the plaintiff from recovering the 23/7. which was owing upon a former 
agreement, becauſe that debt aroſe from a fair and valid tranſaction; but that is no 
reaſon for ſetting aſide the non-ſuit in this caſe. Alexander v. Owen, 1 Term Kef, 

B. R. 226: 5 | 
62. An action of covenant was brought for the non-payment of half a year's rent 
reſerved on a leaſe, which became due Lady-day, 1784. The defendant, by his 
plea, ſtated the covenants contained in the leaſe, on the part of the tenant, to repair, 
yield up, &c. caſualties by fire only and always excepted; he then ſtated, that on the 
28th of September, 1783, the demiſed premiſſes, with the appurtenances, were burnt 
and conſumed by fire; that the leſſor had been requeſted to re- build the ſame, which 
he had neglected to do; and that for the half year next following, Michaelmas, 1783, 
the defendant neither had or enjoyed, nor could have or enjoy, any uſe, benefit, or 
occupation of the demiſed premiſſes. To this plea the plaintiff demurred generally; 
but the Court did not hear any argument, being of opinion that the point had been 
already determined by the authorities in 2 S/range 763. and 2 Lord Raymond 1477. 
and therefore gave judgment for the plaintiff. However, Mr. Juſtice Buller read 
the following note of the caſe of Pindar v. Ainfley and Rutter, which was tried at the 
Sittings at Weſtminſter, after Michaelmas Term, 1767. That was an ejectment by 
the tenant againſt his landlord, to recover the poſſeſſion of ſome houſes which had 
been burned down during the term, and had been re-built by the landlord. In the 
leaſe there was an expreſs covenant on the part of the tenant, to pay rent, but he had 
| paid 
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paid none ſubſequent to the time of the fire. Lord Mangfeld, before whom this cauſe 
was tried, ſaid the conſequence of the houſe being burned is, that the landlord is 
not obliged to re- build, but the tenant is obliged to pay the rent during the whole 
term. The premiſſes conſiſt of houſes only, and the fire has made them quite uſe- 
leſs. In March, 1763, the premifles were worth nothing, but the landlord, if he 
had inſiſted on the rigor of the law, might have obliged the plaintiff to pay the rent 
for nothing, during the remainder of the term, and then the plaintiff would have 
been glad to have delivered up the premiſſes. The houſes being inſured is nothing to 
the tenant, therefore he left it to the jury to conſider, whether it was not to be pre- 


ſumed that the tenant had abandoned the leaſe at the time ot the fire; and accord- - 


ingly, the defendant had a verdict, Judgment for the plaintiff, Belfour v. Weſton, 
1 Term Rep. B. R. 310. 


63. In an action of covenant upon a charter-party, it appeared, that the 
plaintiffs had let their ſhip, called the Royal Admiral, to the defendants, for a 
voyage to the Ea/?-Indies, and back again, and that, among other covenants in the 
charter party, there were the two following; * That notwithſtanding the ſhip was 
« left to freight but for 903 tons, yet the Company ſhould load on board as many 
* goods as the ſhip could bring, or was capable of taking in with ſafety, paying to 
ce the owner freight for the ſame, according to the tonnage aforeſaid. And to the 
ee end that the tonnage of the ſaid ſhip, and the freight thereby payable, might be 
te the better aſcertained, it was covenanted, that no claim ſhould be admitted by the 
e defendants, or allowance made to them for ſhort tonnage or deficiency in load- 
ce ing the ſaid ſhip, in or for her homeward bound voyage, unleſs the ſame ſhould be 
&« certified by the defendant's preſident, agents, or chiefs and councils, or ſuper-cargoes, 
« from whence ſhe ſhould receive her laſt diſpatch ; which ſaid certificate the ſaid preſi- 
« dents, or chiefs and councils, or ſuper-cargoes reſpectively, ſhould give to the 
te maſter, for the time being, if reaſonably demanded; and alſo unleſs ſuch ſhort ton- 
ce nage ſhould be found and made to appear on her arrival in the river Thames, upon a 
e ſurvey to be taken by four ſhip-wrights, or others, to be indifferently named and cheſen 
&« by the defendants and the plaintiffs; but no ſuch ſurvey ſhould be taken or allow- 
ce ance made, in caſe bulk ſhould be found to have been broken before demand for 
* ſuch ſhort tonnage was made.” The declaration then ſtated, that although the 
defendants loaded and put on board the ſaid ſhip, goods to the amount of 903 tons; 
and although ſhe was capable of taking in goods to the amount of 100 tons more; yet 
the defendants, their factors and aſſigns, abſolutely refuſed fully to lade the ſhip, 
whereby ſhe was obliged to ſail from Bombay to London deficient in her loading, to 
the amount of 100 tons; neither had the defendants paid to the plaintiffs any freight 
for ſuch deficiency. To this declaration the defendants pleaded, 1ſt. That the ſhip 
was not capable of taking in more than 903 tons; and 2d. That the allowance 
claimed for ſhort tonnage, and deficiency in loading the ſhip, was not certified by 
the Company's preſident, agent, Sc. Upon the trial, the jury found a verdict for the 
plaintiffs on both the iſſues. The defendants then moved the Court in arreſt of judg- 
ment, becauſe the plaintiffs had not averred in their declaration, that a certificate of 
ſhort tonnage was obtained from the defendants” ſervants before the ſhip failed from 
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India; and becauſe it was not averred, that upon her arrival in the river Thames, 
and before bulk was broken, a ſurvey was had, and that ſuch ſhort tonnage was 
found and made to appear. After the caſe had been fully argued, and the Court 
had taken time to conſider, Mr. Juſtice Aþburſt delivered their opinion as follows; 
The objections that have been made are, that the certificate, previous to the ſhip's 
failing from the Eaſt- Indies, and the ſurvey after her arrival in the Thames, are con- 
ditions precedent to the plaintifts right to recover for ſhort tonnage; and being ſuch, 
and performance not being averred, it is a radical defect in the plaintiffs' title, and 
it is not cured by a verdict, but is objectionable in arreſt of judgment. And if they 


were right in their premiſes, namely, that theſe are conditions precedent, the conclu— 


ſion which they drew from it would be right. It becomes neceſſary then to be con— 
ſidered, whether theſe are conditions precedent or not. Now in order to clear this 
point, I would firſt premiſe, that there are no preciſe technical words required in a 
deed, to make a ſtipulation a condition precedent or Subſequent ; neither does it 3 
on the circumſtance, whether the clauſe is placed prior or poſterior in the deed, 

that it operates as a proviſo or covenant; for the ſame words have been . 
to operate as either the one or the other, according to the nature of the tranſaction. 
The merits, therefore, of the queſtion, muſt depend on the nature of the contract, 
and the acts to be performed by the contracting parties, and the ſubſequent facts 
diſcloſed on the record, which have happened in conſequence of this contract. It is 
unneceſſary to ſay, whether the clauſe relative to the certificate be a condition prece- 
dent or not; for granting it to be a condition precedent, yet the plaintiffs having 
taken all proper ſteps to obtain the certificate, and it being rendered impoſſible to be 
performed by the negle# and default of the Company's agents, which the jury have 
found to be the caſe, it is equal to performance. If it were neceſſary to cite any 
caſe for this, which is evident from common ſenſe, it was ſo held in Rog Ab. 
445. and many other books. If fo, there was a right of afien once fairly 


veſted in the plaintiffs, from the defendants not having fully laden the ſhip before 


ſhe left India, which they were by their covenant bound to do. F or all that is ne- 
ceſſary prima facie to found an action of covenant upon is, that the covenant ſhould 
be broken; and this right of action, once veſted, was only capable of being diveſted 
by a ſubſequent non-feazance, namely, by not taking the proper ſteps to procure a 
ſurvey after the arrival of the ſhip in the river Thames, This therefore being a cir— 
cumſtance, the omiſſion of which was to defeat the plaintiffs right of action, once 
veſted, whether called by the name of a proviſo by way of defeazance, or a condi- 
tion ſubſequent, it muſt, in its nature, be a matter of defence, and ought to be ſhewn 
by the defendants; and as they have not infſt-d en it, though they have inſiſted on 
the want of a certificate, we muſt, after verdict, take it that the fact did not exiſt; 

and it will follow, as a conſequence, that there is no ground for arreſting the judg- 


ment, and that the rule muſt be diſcharged, Ilotham v. Eaſt India Company, 
1 Term Rep. B. R. 638. 


64. In an action of covenant, the declaration ſtated, that the defendant, by inden- 
ture, dated the 24th of May, 1771, granted to the plaintiff in fee, certain meſſuages 
therein particularly mentioned; and thereby covenanted, © that the plaintiff, his 
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et heirs and aſſigns, ſhould and might, from time to time, and at all times there- 
« after, for ever, peaceably and quietly have, hold, uſe, occupy, poſſeſs, and enjoy, 
&« all and ſingular the premiſſes thereby granted, with their appurtenances, *i/hout the 
« lawful let, ſuit, entry, eviction, or interruption of the defendant, his heirs, executors, ad- 
« miniſtrators, or aſſigns, or any other perſon or perſons claiming by, from, or under 
* him, them, or any of them, or his, or their, or any of their anceſtors.” The breach ſtated 
was, that the plaintiff had not, peaceably and quietly enjoyed the premiſſes; for that, 


on the firſt of July, 1783, during the time of celebrating divine ſervice in the pariih 


church, the defendantdiſturbed and hindered the plaintiff in the uſe and enjoyment of two 
pews in the ſaid church, parcel of the ſaid premiſſes, by ſometimes ſitting there him- 
ſelf, or putting other perſons to ſit therein, without the leave, and againſt the will 
of the plaintiff; and at other times by locking up the ſaid pews, and keeping the 
ſame ſo locked up, without the licence or conſent of the plaintiff, and thereby hin- 
dering him and his tenants, and their families, from the uſe and enjoyment thereof. 
To this declaration the defendant demurred generally, and after argument, the Court 
over-ruled the demurrer, and gave judgment for the plaintiff; ſaying, that the caſe 
cited from 2 Shower 435. ſeemed to be a ſtrong authority, and applicable to the pre- 
ſent, They could not admit, that in the caſe put by the defendant's counſel, of the 
covenantor's coming accidentally upon the premiſſes, in hunting, would make him 
liable to an action upon the covenant; but that was not the preſent caſe; and the 
anſwer there would be, that it would not be done under an aſſumption of right. 
But here, the act itſelf aſſerted a title; for the defendant locked up the pew, which 
was as ſtrong an aſſertion of right as can well be imagined. It is not neceſſary, 
in this kind of action, that the party againſt whom it is brought, ſhould have 


a title; it is ſuſficient if he does the act under à claim of one. Loyd v. Tomkies, 
1 Term Rep. B. R. 671. : 


65. An ejectment was brought for a houſe and garden at Herſbam, in Sufſex; and 
upon the trial, the jury found a verdict for the leſſors of the plaintiff, ſubject to the 
opinion of the Court upon the following caſe. Ilenrieita Hllis being ſeiſed in fee of 
the premiſſes in queſtion, by her will, dated the 11th of February, 1783, gave and 
deviſed the ſame to her brother, Henry Ellis, for life, without impeachment of 
waſte; and after his deceaſe, in caſe he died without iſſue, then to John Ellis, one 


of the leſtors of the plaintiff, upon truſt to ſell the fame for certain purpoſes therein 


mentioned, In which will was contained the following proviſo. * Provided allo, and 
*© my further will and meaning is, and I do hereby appoint, that it ſhall and may be 
„ lawful to and for my ſaid brother, Ilenry Ellis, from time to time, during his 
« eſtate for life, in the reſpective hereditaments and premiſſes aforeſaid, by indenture 
under his hand and ſeal, to demiſe or leaſe the ſame, or any part thereof, to any 
e perſon or perſons, for any term or number of years, not exceeding 21 years, to 
* take effect in poſſeſſion, and not in reverſion, or by way of future intereſt; ſo as 
ein every ſuch leaſe or leaſes, there be reſerved and made payable half yearly, dur- 


ing the continuance thereof reſpectively, the belt and molt improved yearly rent 


gor rents that can or may be gotten for the ſame, without taking for any ſuch leaſe 
* or leaſes any fine, premium, or fore-gift; and ſo as none of the ſaid leates be made 
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© diſ-puniſhable of waſte; and that in every ſuch leaſe there be contained uſual and 
e 72aſonable covenants, and a clauſe of re-entry for non-payment of the rent or rents 
© thereby to be reſerved; and ſo as the reſpective leſſees execute counter-parts of 
ce ſuch leaſes.” Henry Ellis, purſuant to this power, by indenture of leaſe, dated 
the 1ſt, of April, 1785, demiſed the premiſſes in queſtion to William Sandham, the 
defendant, his executors and adminiſtrators, for 21 years, under the yearly rent of 
21], payable at Aichaelmas and Lady-day; and in this leaſe was contained a covenant 
on the part of the leſſee, © To keep the premiſſes in tenantable repair; (accidents 
by fire and tempeſts excepted) and to yield them up at the expiration of the leaſe 
* to the perſon entitled, without committing any waſte, ſpoil, or deſtruction.“ 
The leaſe alſo contained the following covenant on the part of Henry Eilis, the leſſor. 
« And allo, that in caſe the ſaid demiſed buildings and premiſles, or any part thereof, 
ce with the appurtenances, ſhall be blown down by violent ſtorms and tempeſts, or 
« burnt down by lightning, or other accidental fire, during the ſaid term, that then 
tc the ſaid Henry Ellis, or his aſſigns, or the perſon or perſons who for the time 
ce being ſhall be entitled to the freehold and inheritance, his or their heirs or aſſigns, 
ce ſhall and will repair or re-build the ſame immediately; or in default thereof, the 
& ſaid William Sandham, his executors or adminiſtraters, ſhall be at liberty to quit the 
« aforeſaid premiſſes, and be forthwith diſcharged from payment of the yearly rent afore- 
« ſaid.” Henry Ellis died in Noven:ber, 1785; and in June, 1786, Jobn Ellis ſold 
the premiſſes in queſtion to one Medtin, the other leſſor of the plaintiff, for 3co/. 
The jury found, that the rent reſerved by the leaſe, was an adequate rent; and that 
the firſt covenant. was an uſual covenant on the part of the leſſee; but that the laſt 
covenant was an unuſual and unheard of covenant on the part of the leſſor. The 


queſtion therefore was, Whether the leſſors of the plaintiff were entitled to recover ? 


After the caſe had been fully argued, the Court ſaid, a leaſe muſt be either good 
or bad in its creation, Here the particular terms, under which the power is given 
to the tenant for lite, are preſcribed in the power itſelf; he has the power of grant- 
ing leaſes, provided the uſual covenants are inſerted ; but here it is expreſsly found, 
that the covenant in queſtion is unuſual, Then the queſtion is, Whether this avoids 
the leaſe itſelf, or only that particular covenant ? Where it is expreſsly required, that 
the tenant ſhould execute his power in a particular manner, that becomes a condi- 
tion precedent; and if it be not complied with, the power never arifes. In truth, 
he has no power to leaſe at all, unleſs it be executed in the form preſcribed. In 


this caſe it is manifeſt, that the leaſe was not made purſuant-to the power, for it is 


not in the uſual form; the leaſe therefore was void in its creation, and the rever- 
ſioner had a right to take advantage of it. In the caſe of leaſes made by a tenant 
for life, who has a ſpecial power of granting leaſes, for a longer term than his own 
life, the leaſe, upon his death, becomes void, unleſs he has ſtrictly purſued the 
power. In the preſent caſe, the Court are relieved from determining whether this 
covenant is uſual or not; becauſe the jury have expreſsly found that it is unuſual. 
It has indeed been argued, that the covenant only is void; but the ſame reaſon 
which avoids the covenant, vacates the leaſe itſelf, becauſe it is not warranted by 
the power under which it was granted, The defendant's argument, if it proves any 

| thing, 


7 


e e e N eee 


e 


OA Sing 


* 8 N 8 2 * . 1 NN \ ** >» font * * * 
ae ie eee ee er ene 


% 
5 
a 
** 
LY 
* 
3 
: 


' plaintiff has a remedy of a hi,; 


Agreements, 


thing, proves this, that no leaſes executed under a power, could be bad, except 
from the omiſſion of ſome covenant required; becauſe each covenant which 1s con- 
trary to that power might be rejected. But that would be contrary to all the ad- 
judged cafes on the ſubject. The leaſe mult be taken to be good or bad upon the 
face of it; now this leaſe on the face of it imports to bind the reverſioner, as well as 
the tenant for life; but inaſmuch as the tenant for life has exceeded the power, the 
leaſe cannot bind the reverſioner, and is therefore void. PGHHea to the defendant. 
Doe v. Sandham, 1 Term Rep. B. R. 705. 


66. In January, 178 5, the plaintiff and defendant entered into articles of 
co-partnerſhip for ſeven years, in which there was a covenant to ſettle yearly, at 


Cbriſimas, and to adjuſt and make a final ſettlement at the expiration of the partner- 


ſhip, when the ſtock and profits were to be equally divided, and general releaſes 
given. In April, 1785, the plaintiff committed an act of bankruptcy, which was 
known to the defendant, but no commiſſion iſſued againſt him. In February, 1786, 
the parties came to an agreement, that the defendant ſhould carry on the buſineſs 


alone; they then alſo ſettled their accounts, in which ſeveral items were included 


not relative to the partnerſhip affairs, and there being a ballance of 1401. in favour 


of the pliint'ff, the defendant promiſed to pay it; but neglecting ſo to do, the 


plaintiff brought an action againſt him, and obtained a verdict. But the Court was 
moved to {er this verdict aſide on two grounds, 1ſt. That the action ſhould have 
been an Aion of covenant, and not of aſſumpſit, 2d. That the plaintiff having com- 
mittec an act of bankruptcy, which was known to the defendant, the latter was not 
warrautcd in paying him the money, as he would be anſwerable again to the 
aſſig res, if at any time a commiſſion ſhould be ſued out. But the Court were of 
opiniun, that there was no foundation for this application, on either of thoſe grounds. 
As to the objection made to the form of the action, that an account ſtared will not 
lie, becauſe part of that account aroſe on a partnerſhip tranſaction, as to which the 
gher nature; it muſt be obſerved, that by the manner 
of ſtating the account, and introducing other articles, not relating to the partner- 


ſhip, the nature of the demand 1s changed, and a new cauſe of action aruſe, inde- 


pendent of the covenant in the articles, Both parties, by agreement, conſolidated 
the demand; ard the defendant mult be taken to have thereby given his conſent to 
conſider this as a new debt on an account ſtated; beſides, it is for the deicndant's 
benefit, and it is rather extraordinary that he ſhould inſiſt on being harraſſed with 
two actions, when the whole demand may be recovered in one. There appears to be 
as little weight too in the ſecond objection; which 15, that the plaintiff cannot main— 


| tain this action, becauſe he committed an act of bankruptcy fo long ago as the year 


1785, though it was not followed up by a commiſſion, nor by any ſublequent ſteps 
to obtain one. If this objection was to prevail, it would equally hold ar any diſtance 
of time, though it never were in the contemplation of any creditor to ſue out a com- 
miſſion; but a part from that conſideration, it does not lie in the defendant's mouth 
to make the objection, where a perſon pays voluntarily with notice of a bankruptcy, 
the rule holds; but not where he pays by the coercion and judgment of a court of 
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law, for an act of bankruptcy cannot over- reach a judgment recovered. If indeed 
there was any fraud, by the defendant's colluding with the bankrupt in ſuffering a 
judgment to be recovered againſt him, that would be a different caſe; but here there 
is no fraud or colluſion, the defendant has no legal defence, and the action is right 
in point of form. Forſter v. Allanſon, 2 Term Rep. B. R. 479. 


67. In an action of debt upon bond, the defendant craved oyer of the condition, 
which was for. the performance of covenants in a deed of ſeparation between the 
plaintiff and his wife of the one part, and one Balcher of the other part; which deed 
contained a covenant by Balcher, to indemnify the plaintiff againſt all debts whatſo- 
ever, which his wife ſhould contract during the ſeparation, and alſo againſt payment 
of all alimony or maintenance, and all coſts, charges, expences, and damages 
whatſoever, which the plaintiff ſhould at any ume thereafter pay, ſuſtain, or be put 
unto, by his wife contracting any ſuch debt or debts, or by the demand of any ſuch 
alimony or maintenance, or for or by reaſon, or in reſpe& of any other cauſe, mat- 
ter, or thing whatſoever, which might be born, paid, or ſuſtained by the plaintiff, 
touching or concerning his wife ſo living ſeparate. The defendants, who were the 
executors of Balcher, pleaded a general performance of this covenant by him 1n his 
life-time; and by them ſince his death. But the plaintiff in his replication ſtated 
the following breach; that during the ſeparation, and after the death of Balcher, one 
James Cuthbert brought an action againſt the plaintiff, for a debt of his wife's, con- 
tracted during the ſeparation; and recovered judgment for 82/7. 145. 10 d. damages, 
and 231. 155. 2d. coſts; and the plaintiff averred, that he had paid to Cuthbert 
1201, in diſcharge of his demand; and that he had laid out and expended in his ne- 
ceſſary defence of that action, the ſum of 401. But that the defendants had not in 
any manner indemnified him in reſpect of ſuch damages, coſts and expences, or 
made him any ſatisfaction for the ſame. To this replication there was a general 
demurrer; but the Court, after hearing counſel in ſupport of it, ſaid, there is no 
doubt, but that the plaintiff is entitled to recover. The defendant's teſtator has un- 
dertaken in the moſt general terms, to indemnify the plaintiff againſt his wife's 
debts, and againſt all demands, by reaſon of any cauſe, matter, or thing whatſoever 
concerning her; and if it had been intended by the parties, that the obligor ſhould 
have notice of each demand, that ſhould have been inſerted as a condition in the 
articles of ſeparation, as is frequently done. There are many old caſes to ſhew, . 
that a party who covenants generally to do a particular thing, is bound at all events. 
Lord Coke ſays, if A. undertakes to infcoff B. he is bound to prevail on B. to accept 
livery of ſeiſin; ſo if A. covenants that B. ſhall reſign his living at a particular time, 
the covenant is forfeited, though the biſhop will not accept the reſignation. Now 
here, the teſtator undertook to indemnify the plaintiff generally againſt his wife's 
debts; and an action was commenced by Cuthbert, which for any thing that appears 
to the contrary, was the firſt notice the plaintiff had of that demand; nor docs it 
appear upon the record, but that theſe coſts were 1acurred in the firſt ſtage of the 
proceeding, in which caſe no negle& is imputable to the plaintiff, But there is 
alſo another ground why this demurrer cannot be ſupported ; for it is admitted, that 
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the defendants were at all events anſwerable for Culbbert's debt; and this being an 
ac on for a penalty, the demand cannot be enforced without taking a judgment on 
tlie bond; and thuugh the Court will {ce that the plaintiff takes cut execution for 
nothing more than what he is really entitled to recover, yet that is no objection to the 
action itlelf, But ven if the plaintiff had given notice of the action being brought, 
ſcill ſome coſts mult have been incurred; which he would have been entitled to re- 
cover, and therefore at all events he is entitled to judgment upon the demurrer. 
Dnf.eld v. Scott, 3 Term Rep. B. R. 374. 

63. In an action of coverant for the non payment of rent, there was a verdict for 
the plaintiff, ſubject to the opinion of the Court upon the following cafe, One Sandys 
granted a leaſe to the defendant of two houſes and a piece of ground, for 61 years, 
at the yearly rent of 311. By this leaſe the defendant covenanted with Sanchs, his 
heirs and aſſigns, to pay, bear and diſcharge all and all manner of rates, payments, 
alteſſinents, and impoſitions whatſoever, both ordinary and extraordinary, which 
during the term ſhouid be rated, taxed, charged, aſlefled, or impoſed, or ariſe or 
become payable out of, for, or in reſpect of che demiſed premiſſe>, e land-tax 
only excepted. He alſo covenanted to lay out 400 J. within the firſt four years, in 
building four dwelling houſes on the piece of ground. T he caſe then tated, that 
the detendant accordingly built theſe four houſes; that at the time of granting the 
leaſe, and until the four houſes were built, the ſum of 3/. 8s. was annually aſſeſſed 
upon the demiſcd premiſſes for the land tax; and that ſince that time, the ſame 
aſſeſſment of 3/. 8 s. has been annually made upon the two old houſes, and the ſum 
of 51. 125, has been annually aſſeſſed on the four new houſes for the land tax, by a 
ſeparate aſleſſment, which ſums were ſo aſſeſſed by a rate of four ſhillings in the 
pound, computed on a tum nut exceeding the actual annual value of the premiſſes ; 
and ſeparate receipts were given by the collectors for the reſpective aſſeſſments. 
That the defendant had paid 8 J. 105. for two years and a half of the annual aſſeſſ- 
ment of 3/7. $5. and 14/. for the ſame time of the other annual aſſeſſiment of ; /. 125. 
and that the plaintiff was the aſſignee of Sandys. On this cate the queſtion was, 
Whether the defendant was to be allowed the 14/7. being the increaſe of land-tax of 
the improved rent? If he was, the Poftea was to be delivered to him, if not, a verdict 
was to be entered for the plaintiff, After hearing counſel for the defendant only, 
the Court ſaid, in whatever light this queſtion is conſidered, it is extremely elcar; 
the covenant referred to in the leaſe, and which is the only thing that affords the 
ſemblance of an argument, is a covenant by the tenant, in which he ſtipulates to pay 
the taxes, except the land-tax; that is, /he land tax which by law the landlord was 
ten liable to pay. Then in order to ſee what that is, recourſe muſt be had to the 
laad-tax act, which directs the tenant to pay the land-tax in the firſt inſtance; and 70 
deduct out of the rent, ſo much of the rate as inreſpect of the ſaid rent the landlord ſhould 
and ought to pay and bear; and the landlords, both mediate and immediate, accord- 
ing to their reſpective intereſts, are required to allow ſuch deductions. Then the 
Legiſlature did not mean, that the whole of the land-tax in reſpect of all the rent 
ſnould be born by the Original landlord, but each was to make that allowance in 


proportion to the rent which came to him. Upon the words of the ſtatute, there- 
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fore, it is impoſſible to form a doubt. And this queſtion does not now ariſe for the 
firſt time; for in the caſe of Na v. Leman, 1 Wilſ. 21. 2 Strange 1191, the pre- 
ciſe queſtion was determined; and there was alſo another caſe in this court, in the 
year 1765, where A. granted a building leaſe to B. at the yearly rent of 71. which 
eſtate B. improved, and afterwards underlet for 54 J. per am. yet A. was held 
only liable to pay the land-tax iu proportion to the old rent, Paſtea to the plaintiff, 
Hyde v. Till, 3 Term Rep. B. N. 377. 


69. In an action of covenant, the declaration ſtated an indenture, of the 26th of 
October, 1780, by which William Stokes, and Robert Webb, who was deſcribed to be 
a mortgagee of the premiſſes in queſtion, demiſed them to the defendant for eleven 
years, from the 29th of September then laſt, at the yearly rent of 2007, payable to 
Stokes or his aſſigns; in which indenture were contained covenants on the part of the 
defendant with Stokes and his aſſigns, to pay the rent, and keep the premiſſes in re- 
pair. It then ſtated, that Rober! Webb, at the time of the leaſe, was poſſeſſed of the 
premiſſes for the reſidue of a term of 99 years, commencing on the 24th of June, 
1770, ſubject to an equity of redemption by Stotes, on payment of a certain ſum with 
intereſt, to Robert Webb; that the defendant entered on the 26th of O#ober, 1780, 
and became poſſeſſed for the term of 11 years, the reverſion thereof for the term of 
99 years belonging to Robert Webb, ſubject to ſuch equity of redemption; and the 
further reverſion in fee belonging to one George Medley. The declaration then ſtated, 
that by indentures of leaſe and releaſe, of the 23d and 24th of March, 1781, Medley 
granted the reverſion in fee, expectant on the determination of the 99 years term, to 
Stokes, and one Morgan Thomas; who by indentures of leaſe and releaſe of the 26th 
and 27th of the ſame month, granted it to one Thackeray, his heirs and aſſigns, in 
truſt for Robert Webb, his heirs and aſſigns; ſubje& to a proviſo for redemption, on 
payment of a certain ſum with intereſt, by tes to Webb, on a day therein men- 
tioned, and ſince paſt, That on the 3oth of May, 1985, Webb died; having firſt 


made his will, by which he bequeathed to the plaintiff all his wordly eſtate, and ap- 


pointed her ſole executrix. That ſhe proved the will, afſented to the ſaid bequeſt, and 
claimed to have the reverſion of the premiſſes for the reſidue of the term of 99 years, 
ſubject to Srokes's equity of redemption. That by indentures of leaſe and releaſe, of 
the 12th and 13th of February, 1787, Thackeray and Stokes granted and releaſed to the 
plaintiff, the reverſion in fee of the premiſſes, freed and diſcharged from all right 
and equity of redemption whatſoever ; by virtue whereof ſhe became ſeiſed in fee of 
the reverſion of the premiſſes, immediately expectant on the determination of the 
term of 11 years. The declaration then concluded with ſtating two breaches of cove- 
nant, the one for non-payment of a year and a quarter's rent, due at Lady-day, 1788; 
and the other for not keeping the premiſſes in repair. To this declaration the de- 
fendant demurred generally; and after it had been fully argued, and the Court had 
taken time to conſider, Lord Kenyon delivered the following judgment. I cannot con- 
ceive why the plaintiff has introduced into her declaration many facts there ſtated. 
If there was no other objection againſt the plaintiff's recovering in this action, 
the pleader has raiſed ſome difficulty to himſelf by ſtating that the plaintiff, 
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who was executrix, S ented to the legacy to herſelf, and took the term in ber 
own right; for in ſome views of this queſtion, the action poſſibly might have 
been ſuſtained, if the plaintiff had ſued as executrix; becauſe nothing is clearer, 
than that a term which is taken in alieno jure, is not merged in a reverſion 
acquired ſuo jure. It is extremely well ſettled at common law, without referring to 
the ſtatute 32 H. VIII. c. 34. that covenants which run with the land, will paſs to 
the perſon to whom the land deſcends. And that ſtatute enacted, for the benefit of the 
grantees of reverſions, that they ſhould have the like advantages againſt the leſſees, 
their executors, &c. by entry for non-payment of the rent, and ſhould have and 
enjoy all and every ſuch advantages, benefits, and remedies, by action only, for not 
performing other conditions, covenants, . and agreements, contained in the leaſes, 
againſt the leſſees, as the leſſors or grantors had. The ſtatute alſo contains a clauſe, 


giving the /eſſees the ſame remedy againſt the grantees of the reverſion, which they 


might have had againſt their grantors, Therefore under the ſtatute, the grantees or 
aſſignees ſtand in the ſame ſituation, and have the ſame remedy againſt their leſſees, 
as the heirs at law of individuals, or the ſucceſſors (in the caſe of corporations) had 
before the ſtatute. It becomes therefore neceſſary to enquire, whether this action of 
covenant could have been maintained by the heirs of the perſon from whom the plain- 
tiff derives her title. I have already obſerved upon the introduction of one fact into 
this caſe, which might have been omitted; there is alſo another, which deſerves ſome 
obſervation here. It is ſtated, that Stokes was only a mortgagor, who had parted 
with his whole term to the mortgagee; and the declaration goes on to ſtate, that the 
whole intereſt which was veſted in him, he had transferred to the mortgagee. There- 
fore in point of law, I cannot conceive how the covenant made with $Sokes, can be 
ſaid to run with the land; for Stokes is ſtated in the declaration to have no intereſt 
whatever in the land, and yet both the implied covenant ariſing from “ the yielding 
« and paying,” and alſo the expreſs covenants are entered into with Stokes, It is 


not ſufficient that a covenant is concerning the land, but, in order to make it 


run with the land, there muſt be a privity of eſtate between the covenanting 


parties. But here Stokes had no intereſt in the land of which a Court of Law 


could take notice; though he had an equity of redemption, an intereſt which a 
Court of Equity would take notice of, Theſe therefore were collateral covenants; 
and though a party may covenant with a ſtranger to pay a certain rent, in conſidera- 
ration of a benefit to be derived under a third perſon, yet ſuch a covenant cannot 
run with the land. But even ſuppoſing that theſe covenants had been entered into 
(not with Stokes but) with Webb, who had an intereſt in the land, the ſubſequent 
tranſaction which is ſtated in the declaration, puts an end to this queſtion, It appears 
that the perſon entitled to the reverſion of the 99 years term, expectant on the de- 
termination of the 11 years term, created by the leaſe, afterwards acquired in her 
own perſon, the abſolute inheritance of the land; in conſequence of which, the rever- 
ſion attendant on the leaſe granted to the tenant, no longer exiſted. Another eſtate, 
totally different, aroſe by the extinguiſhment of the intervening eſtate. Many caſes 
were cited on this ſubject, one of which, Moor 94, is very applicable. There a 
perſon made a leaſe for 100 years, and the leſſee made an under-leaſe for 20 years, 
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rendering rent, with a clauſe of re- entry; afterwards the original leſſor granted the 
reverſion in fee, and the grantee purchaſed the reverſion of the term; and it was held 
that the grantee ſhould not have either the rent, or the power of re-entry; for the 
reverſion of the term, to which they were incident, was extinguiſhed in the reverſion 
in fee. And though this caſe was only determined at the aſſizes, yet it was afterwards 
recognized in the court, Conſidering then, that theſe are covenants entered into. 
with a ſtranger, that do not run with the land, conſidering alſo, that the rent is inci- 
dent to the reverſion out of which the term is carved, and that that reverſion is gone, 
it ſeems to me, with all the inclination which we have to ſupport the action, (and 
we have hitherto delayed giving judgment, in the hopes of being able to find ſome 
ground on which the plaintiff's demand might be ſuſtained) that it cannot be ſupported. 
The deſence which is made, is of a moſt unrighteous and unconſcientious nature; but 
unfortunately for the plaintiff, the mode which ſhe has taken to enforce her demand 
cannot be ſupported; and conſequently there muſt be judgment for the defendant. 
Webb v. Ruſſell, 3 Term Rep. B. R. 393. 


70. An action of covenant was brought on certain articles of agreement, which 
recited, that the plaintiffs were the aſſignees of one Taylor, of a patent for an engine 
or machine to be fixed to a common ſtocking-frame, for making a ſort of net, or 
open work, called point net; and that the defendant had applied to the plaintiffs for 
their permiſſion to ule a ſtocking-frame to one of their patent machines, to which 
they had conſented, on condition of his working it in the manner deſcribed in the 
ſpecification, The declaration then ſtated a covenant by the plaintiffs with the de- 
fendant, that he ſhould, during the remainder of the term of the letters patent, freely 
uſe and employ one ſtocking- ſrame, with their patent engine or machine thereto, in 
caſe the ſame ſhould be worked only in the manner deſcribed in the ſpecification, 
without any interruption by them ; and alſo a covenant by the defendant, that he 
would not during the reſidue of the term of the letters patent, uſe or employ any of 
the patent engines, or any engines reſembling the ſame, except the ſtocking-frame 
and machine which the articles allowed to be employed by him. The declaration then 
averred enjoyment by the defendant without any interruption from the plaintiffs; and 
then aſſigned two breaches, one for uſing and employing patent engines or machines, 
other than and beſides that by the agreement allowed to be employed by him; the 
other for uſing engines or machines reſembling the patent machines. To this decla- 


ration there were ſeveral pleas; but only the three laſt of them are material to be 


ſtated on the preſent occaſion, The third plea ſet forth the letters patent, which ſtated 
a petition by the patentee that he was the ſole inventor of the machine, and contained 
the uſual proviſo that they ſhould be void, if the patentee did not inrol a ſpecification 
of his invention, in the Court of Chancery, within four months; and then averred 
that the patentee did not inrol ſuch ſpecification, The defendant in his fourth plea 
ſaid, that the invention mentioned in the patent, was not a new invention; and in the 
fifth, that the invention was not diſcovered by Taylor the patentee. To theſe three 
pleas the plaintiff demurred; becauſe the defendant had attempted to put in iſſue 
matters foreign to the merits of the cauſe, in as much as he was eſtopped by his deed 
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ſrom putting thoſe matters in iſſue here. Aſter this demurrer had been fully argued, 
the Court were of opinion in favour of the defendant; ſaying, that the plaintiffs pre- 
tending to derive a right under a patent, aſſigned part of that right to the defendant, on 
certain terms; and notwithſtanding the facts now diſcloſed ſhew that they have no ſuch 
privilege, they {till inſiſt that the defendant ſhould be bound by his covenant ; though 
the conſideration of it is fraudulent and void. This is not to be conſidered as a cove- 
nant to pay a certain ſum in groſs at all events; but to uſe a machine in a particular 
way, in conſideration of the plaintiffs having conferred that intereſt on the defendant, 
which they profeſſed to confer by the agreement. Now, in point of conſcience, it is 
impoſſible that two perſons can entertain different ideas upon the ſubje&, But it is 
ſaid, that though conſcience fails, the defendant is eſtopped in point of law, from ſay- 
ing that the plaintiffs had no privilege to confer; but the doctrine of eſtoppel is not 
applicable here. Where indeed an heir apparent, having only the hope of ſucceſſion, 
conveys during the life of his anceſtor, an eſtate which afterwards deſcends upon him; 
although nothing paſſes at the time, yet when the inheritance ſo deſcends, he is 
eſtopped to ſay that he had no intereſt at the time of the grant; then an eſtoppel is 
founded on law, conſcience, and juſtice. But what is the caſe here? Who is eſtopped? 
The perſon ſuppoſed to be eſtopped, is the very perſon who has been cheated and 
impoſed upon. In the caſe of Oldham v. Langmead, which was cited by the plaintiff's 
counſel, and was tried before Lord Kenyon, at the fittings after Trinity term 1789, 
the patentee had conveyed his intereſt in the patent to the plaintiff, and yet in vio- 
lation of his contract, he afterwards infringed the plaintiff's right, and then attempted 
to deny his having had any title to convey. And in that caſe his Lordſhip was of 
opinion, that the defendant was eſtopped by his own deed, from making that defence. 
But there is no ſimilarity between that caſe and the preſent ; neither does this reſem- 
ble the caſe of landlord and tenant, to which it has been compared; for as long as 
the tenant holds under the leaſe, he is eſtopped from denying his landlord's title; but 
when he is evicted by a title paramount, he may plead it, and has a right to ſhew 
that he does not enjoy that which was the conſideration for his covenant to pay the 
rent, notwithſtanding he has bound himſelf by the covenant. The Court therefore 
gave judgment for the defendant. Hayne v. Malily, 3 Term Rep. B. R. 438. 


71. During the time of the rebellion in America, A. conveyed land in that country 
to B. for a valuable conſideration, and covenanted in the uſual manner, that he had 
a legal title, and that B. might hold and enjoy the premiſſes, without the let, trouble, 
hindrance, moleſtation, interruption, or denial of A. or his heirs, or any other perſon 
or perſons whomſoever, This eſtate was afterwards ſeized, under the American act of 
confiſcation; and upon an action being brought by B. againſt A. for a breach of co- 
venant, the Court held, that even a general warranty, which 1s conceived in terms 
more general than the preſent covenant, has been reſtrained to lawful interruptions ; 
and does not extend to the acts of wrong-doers, but only to perſons claiming by a 
legal title, and therefore gave judgment for the defendant, Dudley v. Folliott, 3 Term 
Kep. B. R. 584. 
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72. By articles of agreement the plaintiffs undertook to build two houſes for the 
defendant, on or before the firſt of April 1788 ; in conſideration of which, the defendant 
agreed to pay them goo/. In an action brought for breach of this covenant, the de- 
claration ſtated, that the houſes were built and finiſhed by the 1ſt of April 1788, ac- 
cording to the agreement; but that the defendant had not paid the money. The 
defendant pleaded, that the plaintiffs did not finiſh and compleat the houſes by the iſt 
of April 1788, and on this plea iſſue was joined. Upon the trial it appeared, that 
the work was not compleated on the 1ſt of April 1788, but that the parties had by a 
parol agreement, ſubſequent to the date of theſe articles, enlarged the time; and 
that the whole work was finiſhed before the expiration of that enlarged time. 
Whereupon the defendant's counſel objected, that this did not prove the allegation in 
the declaration; and the learned Judge who tried the cauſe being of the ſame 


opinion, the plaintiff was non-ſuited. Upon a motion being afterwards made to ſet 


alide this non-ſuit, the Court ſaid, the point was ſo clear, that they were not inclined 
even to grant a rule to ſhew cauſe; the declaration charges, that the parties had ſti- 
pulated by deed to perform a ſpecific thing, on a certain day, and if the plaintiff who 
ſues on that contract be not bound to prove it as laid, the defendant has no notice 
of that which he is called upon to anſwer. Littler v. Holland, 3 Term Rep. B. R. 590. 


73. In conſequence of the determination of the caſe of Vebb v. Ruſſel, ante p. 192. 
another action of covenant was brought upon the ſame deed, by William Stokes; to 
which the defendant pleaded four pleas in bar, and the plaintiff demurred to them. 
But the Court, without hearing any argument, were clearly of opinion that the plain- 
tiff was entitled to recover; and Lord Kenyon obſerved, that the conſequence of their 
opinion on the former occaſion was, that theſe covenants muſt be conſidered as covenants 
in groſs. And that of courſe the mortgagor might maintain an action upon them. 
Stokes v. Ruſſell, 3 Term Rep. B. R. 678. 


74. The executors of one F. K. aſſigned a leaſehold eſtate belonging to their teſta- 
tor, to J. N. by way of mortgage; and in the deed of aſſignment they covenanted, 


that they had a good title, and that from and after default ſhould be made in payment 


of the mortgage money, the mortgagee ſhould quietly hold and enjoy, without the 
lawful let, ſuit, trouble, or denial of the executors, or either of them, or any other per- 
fon or perſons whomſoever. J. NM. afterwards brought an action againſt the executors 
upon this covenant; and the breach aſſigned was, that he had been evicted in conſe- 
quence of a judgment in ejectment, obtained by one J. T. having lawful title to the 
premiſſes. To this declaration the defendants demurred ſpecially ; for that it did 
not appear, that J. T. had any lawful title to the premiſſes, by, from, or under the 
defendants, or either of them. And after argument, the Court were of opinion, that 
as executors can only be underſtood to covenant againſt their own acts, the words 
any other perſon or perſons whomſoever, muſt be reſtrained to perſons claiming under 
them; and that it did not appear that T's title commenced by any act of the de- 
fendants, or prior to the aſſignment made by them to the plaintiff, who might there- 
fore have been evicted by means of ſome act done by himſelf ſince the aſſignment; 
the Court therefore gave judgment for the defendants, The counſel for the plaintiff 
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then moved for leave to amend the declaration, but the Court refuſed it; ſaying, they 


would not interfere to aſſiſt the plaintiff in an action brought againſt executors in 
their own right, who appeared only to have acted in the diſpoſition of the teſtator's 
effects. Noble v. King, 1 Term Rep. C. B. 34. 


75. In an action of debt for 500 J. the penalty of certain articles of agreement, the 
declaration ſtated the agreement to have been made between the plaintiff and the de- 
fendant, on the goth of March 1787, by which the defendant was to purchaſe of the 
plaintiff a certain farm, with the appurtenances, together with an acre and an half 
of boggy land, at the price of 2594/. which was to be paid at Lady- day then next, in 
the following manner: The plaintiff was to accept of a conveyance and ſurrender of 
certain copyhold and leaſehold premiſſes belonging to the defendant, at the price of 
18201, to be deducted from the former ſum, which the defendant was to convey at 


the plaintiff's expence, unleſs a fine ſhould be neceſſary, the expence of which the de- 


fendant was to pay; and the plaintiff was to make a good title to the farm and land at 
the defendant's expence, unleſs a fine or recovery ſhould be neceſſary, for which the 
plaintiff was to pay; who on executing the conveyances, was to receive the remain- 
der of the purchaſe money, al! timber trees, elms, and willow trees, which then were 
upen any of the above eſtates, to be fairly valued by two appraiſers, and the prices or values 
thereof to be paid by the reſpefive purchaſers of the eſtates, at the time before-mentioned. 
The rents of the reſpective eſtates to be received by the owners, till the 24th of March 
then next. It was alſo agreed, that in caſe the plaintiff ſhould not be enabled to 
make a good title to the eſtate, before the ſaid 24th of March, the agreement was to 
be void. The declaration then ſtated, that the plaintiff was, and always had been 
capable, ready and willing to make a good title to the defendant, of the ſaid farm and 
premiſſes; but that the defendant had refuſed to accept ſuch title, or to cauſe proper 


conveyances to be prepared, or to pay any part of the purchaſe money. To this de- 


claration the defendant pleaded, iſt. That the plaintiff was not capable, ready and 
willing to make him a good title to the farm and premiſſes, according to the tenor and 
effect of the articles; and 2d. That after making the agreement, and before Lady-day 
then next following, viz. on the 20th of March 1788, the plaintiff cut down divers 
of the timber trees, elms, and willow trees in the agreement mentioned, and thereby 
agreed to be valued and paid for, whereby it became, and was impoſſible for him to 


Perform and fulfil the articles on his part; for which reaſon the defendant declined 
and refuſed to carry the articles into execution on his part. Iſſue was joined on the 


firſt plea; and to the 2d. the plaintiff demurred generally. After this de- 
murrer had been fully argued, and the Court had taken time to conſider, Lord 
Loughborough delivered their judgment as follows. It is clear in this caſe, that 
unleſs the plaintiff had done all that was incumbent on him to do, in order to 
create a performance by the defendant, (if I may uſe the expreſſion / he is not en- 
titled to maintain the action. If he has not ſet forth a ſufficient title, judgment 
muſt be againſt him, whatever the plea is; and if the plea be a good bar, the ſame 
conſequence muſt follow, It was argued on the part of the plaintiff, that the agree- 
ment reſpecting the trees, was not a condition precedent; and therefore a breach of 
that agreement could not be pleaded in bar of the action. And in ſupport of this 

argument, 
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argument, the caſe of Boone v. Eyre, B. R. Eaſt. 17 Geo. III. was cited; but in 
that caſe, though the court of King's Bench held the plea inſufficient, yet they laid 
down a clear and well founded diſtinction, that where a covenant went to the whole 
of the conſideration on both ſides, it was a condition precedent; but where it did not 
go to the whole, but only to a part, there it was not a condition precedent, and each 
party muſt reſort to his ſeparate remedy; and for this plain and obvious reaſon, 
becauſe the damages might be unequal, The caſes alſo of Jlemlock v. Plachlocbe, 
2 Saund. 119. and Cole v. Shallet, 3 Lev. 41. were cited as being in favour of the 
plaintiff; but it is unneceſſary to enter into the diſcuſſion of thoſe caſes, though per- 
haps doubts may reaſonably be entertained of the doctrine laid down in Saunders; 
and though the caſe cited by him in his argument, may deſerve full as much con- 
ſide ration, as that which was the ſubject of the determination of the Court. For we 
found our opinion on the preſent caſe, upon the ground of the diſtinction in Beone v. 
Eyre, which we think a fair and ſound one. Then the queſtion is, Whether the cove. 
nant of the plaintiff, goes to the whole conſideration of that which was co be done by 
the defendant? Now the plaintiff clearly covenanted to convey an eſtate to the defen- 
dant, in which all the timber growing thereon was neceſſarily included, The timber 
was not disjoined from the eſtate, by the ſeperate valuation of it. It was expreſsly 
agreed, that all trees, &c. which then were upon any of the eſtates ſhould be valued; 
but it is not to be permitted to a party contracting to convey land, which includes the 
timber, by his own act to change the nature of it, between the time of entering 
into the contract, and that of performing it. There may be caſes where the timber 
growing on an eſtate is the chief inducement to a purchaſe of that eſtate. But it is 
not neceſſary to enquire, whether it be the chief inducement to a purchaſe or not; for 
if it may be in any ſort a conſideration to the party purchaſing, to have the tim- 
ber, the party ſelling ought not to be permitted to alter the eſtate, by cutting 
down any of it. This is not an action of covenant, where one party has per- 
formed his part, but it is brought for a penalty, on the other party refuſing 
to execute a contract. Now to entitle the party bringing the action to a pe- 
nalty, he ought punctually, exactly, and literally to compleat his part; we are 
therefore of opinion, that the plea is a good bar to the action, and on this we give 
our judgment for the defendant, Duke of St. Albans v. Shore, 1 Term Kep. 
C. B. 20. | 


76. In an action of Aſumpſit upon a ſpecial agreement, the declaration ſtated, 
that the plaintiff was poſſeſſed of the place or office of maſter joiner of his majeſty's 
dock-yard at Chatham, and that in conſideration, that he would procure himſelf to 
be ſuperannuated, in reſpect of the ſaid place or office, the defendant undertook, in 
caſe he ſhould ſucceed the plaintiff, to allow him his extra-pay from the yard-books, 
excluſive of his ſuperannuation money, during his natural life. It then ſtated, that 
the plaintiff, confiding in the defendant's promiſe, did procure himſelf to be ſuper- 
annuated; and that the defendant ſucceeded him, and had received divers ſums of 
money for his extra-pay, by reaſon whereof he became liable, &c. To this declara- 
tion the defendant pleaded the general iſſue; and upon the trial, the jury found a 


verdict for the plaintiff, ſubje& to the opinion of the Court on the following | - er 
at 
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That the plaintiff was for 3o years maſter joiner of the dock-yard at Chatham, and 
the defendant foreman of the joiners; that the defendant having a proſpect of ſuc- 
ceeding to the office of maſter joiner, which does not go in regular ſucceſſion, but 
is in the appointment of the Commiſſioners of the Navy, applied to the plaintiff to 
procure himſelf to be ſuperannuated, which he did on the following written agree- 


ment being entered into by the defendant, © Agreed on the 29th day of March, 


« 1785, between Mr. John Parſons maſter joiner of his majeſty's dock-yard at 
Chatham, and John Thompſon foreman of the joiners of the aforeſaid place. In caſe 
« ] ſhould ſucceed Mr. Parſons to be maſter joiner of the ſaid dock-yard, at the com- 
« mencement of Mr. Par/ons's ſuperannuation, then I do agree to allow him his 
te extra pay from the yard-books, excluſive of his ſuperannuation money, during his natu- 
« fal life, &c. 7ohn Thompſon.” The ſuperannuation money is an annual allowance 
from Government. That in 1785, the defendant was appointed to the office. The 
bare pay of the maſter joiner is half-a- crown per day, all above is extra pay; there 
are two ſorts of extra pay, the tide extra, when the men work by the tide beyond 
the common yard hours, and the caſual extra, which includes other extraordinary 
work; but in the yard-books it is all denominated exit pay, without diſtinction. 
From 1785 to 1787, the defendant paid to the plaintiff the common ride extra, at 
the rate of 7 3d. per tide, for the fix winter months, and 15s. 3d. for double tides 
in the ſummer months; but not the caſual extra, which the plaintiff did not demand, 
In the ſummer of 1787, the caſual extra pay was much increaſed, by the extraord1- 
nary work performed in fitting out ſhips, on the proſpect of an approaching war 
with the Dutch; this caſual extra pay fo increaſed, the plaintiff claimed by virtue of 
the agreement, but the defendant refuſed to account for it; and therefore this action 
was brought. After the caſe had been fully argued, and the Court had taken time 
to conſider it, Lord Loughborough gave the following judgment. On the trial of this 
cauſe two points were made, one, Whether the agreement was legal, the other what 
was the meaning of extra pay. The ſecond queſtion is material, if the firſt be againſt 
the plaintiff, But it is to be obſerved, that if the conſtruction be as the plaintiſt 
contends, that all which the defendant could receive as maſter joiner would þe 


25. 64. a day, the objection to the validity of the agreement is ſtill more apparent; 


becauſe it would have this effect, that no exertion of the defendant for which extra 
pay would be due, would be beneficial to himſelf, which might produce public miſ- 
chief. But taking the argreement on this point, in a reſtrictive ſetjſe, that it means 
a certain ſtated and fixed allowance, beyond 25s. 64. a day, underſtanding it to be 
a defined known ſhare of perquiſites, we are all of opinion, that it does not afford a 


Juſt cauſe of action. Every action on promiſes, mult reſt on a fair and valuable 


conſideration, which it is for the plaintiff to make out, What is the conſideration 
ſtated here? That the plaintiff repreſented himſelf as unfit for future ſervice, and 
entitled to a penſion for the paſt. This he did at the requeſt of the defendant, on 


the promiſe from him of a certain allowance. Now the repreſentation was either 
true or falſe, If true, there was no ground for any bargain with the defendant, the 


plaintiff did nothing for the defendant; all he did was for his own eaſe and advantage, 
If falſe, the Public is deceived, the penſion miſ-applied, and the ſervice injured. 
It 
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It is not ſtated, that the plaintiff procured the appointment for the defendant, (Which 
would clearly have been brokage of office and bad) but that he made way for the 
appointment, and from thence no valuable conſideration can ariſe, Had the 
tranſaction paſſed with the knowledge of the Admiralty, judging of the caſe, and 
applying at their diſcretion the allowance they are bound to make, poſſibly it might 
have ſtood fair with the Public. I ſay poſſibly only; to be ſure the ground of 
deceit on the Public would be done away. But this caſe reſts on a private au- 
thenticated agreement between the officers themſelves, which cannot admit of any con- 
ſideration ſufficient to maintain an action. If it could be proved, that it was to 
be meaſured by money ſo as to form a valuable conſideration, it muſt be in reſpect 
to the time when it was made, when the plaintiff was prevailed upon to retire in 
favour of the defendant. In this view, it certainly would approach very near to 
brokage; it would differ very little in effect from ſelling the intereſt itſelf, though 
there would be a difference in the conduct of the party, who in the one caſe would 
be paſſive, and in the other active. But this paſſive merit, if I may uſe the ex- 
preſſion, would not avail him, where his active exertion would be a demerit. The 
caſe cited, 1 Vern. 98. I think may be ſupported. It was of the purchaſe of a com- 
miſſion in the army, which the Duke of Ormond refuſed to ratify, on the ground that 
the plaintiff had bought without the other party having leave to ſell, who had not 
bought. I ſhould rather ſuſpect, from the uſual inaccuracy of the caſes in Vernon, 
that the plaintiff got the commiſſion by ſucceſſion, and ſet up this defence againſt the 
payment of the bond, There is ſomething very like it in the reaſoning of the Court, 
who held there was no relief againſt the bond. The queſtion of the conſideration 
did not occur to them, and they ſeem to have holden, that where commiſſions were 
generally ſaleable, there was nothing unfair in ſuch a tranſaction. The next caſe in 
2 Vern. 308. if true, is a deciſion undoubtedly contrary to what we now decide, and 
I think contrary to an evident principle of law. On the ſtate of the report, the bonds 
are directly and plainly given for brokage of an office of truſt and profit; which is 


not an object of ſale; 1 have therefore no difficulty to ſay, that I hold that caſe to 


be extremely ill determined, if the note of it be at all correct. The caſe of Ive v. 
Aſh, Prec. Chan. 199. I think rightly determined; there was a purchaſe of a com- 
miſſion allowed to be ſold; the commiſſion was given up, and the purchaſer wanted 
to get rid of the bargain, and be free from the agreement, He objected that a com- 
miſſion in the marines could not be ſold; but it turned out, upon examination, that 
the ſales of ſuch commiſſions were permitted, not being looked upon as within the ſta- 
tute, I therefore hold that caſe to be well adjudged; for the queſtion, Whether an 
office is ſaleable or not, is a matter of public regulation, and not a queſtion for a 
court. If by public regulation, right or wrong, certain offices are ſaleable, the 
Court cannot ſer aſide the tranſaction for their ſale; the Court is not to make the re- 
gulation, Whether, by the general police of the country, an individual office is ſale- 
able or not, is not a matter of law. But in the preſent caſe there is no ground to 
ſay, that the defendant's office was ſold under any regulation, or that the tranſaction 
between the parties was carried on under any authority, or with the conſent of their 
ſuperiors, This agreement reſting on private contract and honour, may perhaps 
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be fit to be executed by the parties, but can only be enforced by conſiderations 
which apply to their feelings, and is not the ſubject of an action. The law en- 
courages no man to be unfaithful to his promiſe, but legal obligations are, from 


their nature, more circumſcribed than moral duties. Judgment for the defendant, 
Parſons v. Thompſon, 1 Term Rep. C. B. 322. 


77. In an action of covenant for the non-payment of rent, the defendant pleaded, 
iſt, Non eſt faftum. 2d. That no rent was in arrear, 3d. That after making the 
leaſe, and before: the action brought, the defendant became bankrupt; and that 
thereby all his intereſt in the demiſed premiſſes became veſted in his aſſignees. To 
this third plea the plaintiff demurred generally; aud after argument, the Court ſaid, 
there is no degree of doubt but that the law is eſtabliſhed, that an action of covenant 
may be brought on a covenant to pay rent, though the leſſee 1s not in poſſeſſion of 
the land, and after acceptance of rent from the aſſignee by the leſſor. This is by 
privity of contract; but the diſtinction is clear between debt and covenant, Then 
when the term is taken under the aſſignment of commiſſioners of bankrupt, the 
queſtion is, Whether it is not by the act of the bankrupt himſelf? It is taken from 
him becauſe he has contracted debts, and inſtead of any ſingle creditor ſuing out a 
fieri facias, which is the common law execution, there being many creditors, they 
join in taking out a commiſſion of bankruptcy, which is in the nature of a ſtatute 
execution. By this the property is veſted in the aſſignees, but not ſo abſolutely as 
in the vendee, upon a ſale made by the ſheriff under a feri facias; becauſe, if the 
effects were ſufficient without it, the term would remain to the leſſee; covenant then 
may well be brought againſt him; and though he is out of poſſeſſion, yet he is placed 


in that ſituation by his own act. The Court therefore over-ruled the demurrer. 
Mills v. Auriol, 1 Term Rep. C. B. 433. 


78. In the caſe of Stokes v. Ruſſell, ante p. 192. a writ of error was brought in the 
Exchequer Chamber; for that by the declaration it appeared, that the ſeveral co— 


venants therein mentioned, and thereby alledged to have been made by N, the 


plaintiff in error, with Szckes, the defendant in error, were ſo made by kim with Ses in 
reſpect of his eſtate and intereſt in the demiſed premiſſes; and it did not appear, that 
the covenants were made with him, or that the action was brought by him, in truſt 
for any other perſon or perſons whatſoever. After the matter had been fully argued, 
and the Court had taken time to conſider, Lord Loughborough delivered the following 
judgment. After ſtating the ſubſtance of the pleadings, he ſaid, if it were material 


do enter into a diſcuſſion of the defects of the plea, it ſeems liable to every objection 


of uncertainty and contradiction. The firſt and capital averment, viz. © That the 
** covenants by Rſſell with Stokes were made in reſpe& of the eſtates and intereſts of 
* Stokes and Webb, or one of them,” is a propoſition merely vague, on which no 
one iſſue can be joined, nor one traverſe taken. The ſame defect occurs in the con- 
cluſion drawn by the plea from the ſtatement of the title. The plea itſelf is an in- 
concluſive, imperfect, and vague argument, The merger, the extinguiſhment, 


and the determination of a term, are ſeparate and diſtin propoſitions. A term 
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may be merged in the inheritance; it is determined by the effluxion of time, or by 
the act of the parties; it is extinguiſhed by the re-entry of the leſſor, on an act of the 
leſſee forfeiting his term. But it cannot be both merged and determined; nor would 
it be quitc accurate to ſay, that it was extinguiſhed and merged. To ſtate it then 
to have been merged, extinguiſhed, and determined, is manifeſtly incongruous; 
and theſe various concluſions are not warranted by the premiſes. The term of 39 
years could not merge in Hebb, by the conveyance to Thackery, under which Webb. 
became ceſtui que truſt of the inheritance in fee, the legal eſtate being in Thackery, As 
little could it merge by the conveyance from Thackery to Mrs. Webb, for it does not 
appear by any thing ſtared in the plea, that the equitable eſtate in fee paſſed to her 
by the will of Webb. A bequeſt of all his worldly eſtate to his executrix, which is all 
that is ſtated, would not veſt the eftate in fee of which he was ſeiſed in equity by the 


' conveyance of Thackery ; and Mrs. //bb, if ſhe took no more than the plea diſcloſes 


under her huſband's will, was as much a truſtee of a legal reverſion as Thackery. 
That the term was not determined, the poſieſſion of the defendant ſhews. The opinion 
of the Court however, has not been formed on objections to the form of the plea; 
we are for affirming the judgment, on reaſons which apply directly to the merits of 
the caſe, The defendant, a leſſce in poſſeſſion, objects to the payment ſued for 
under an expreſs covenant 1n the leaſe, that the perſon to whom he had bound him- 
ſelf to pay the rent, was the mortgagor in poſſeſſion of the eſtate demiſed ; that he 
covenanted to pay the rent in reſpect of the intereft or eſtate, which, at the date of 
the demiſe, the plaintiff had in the lard; and that the plaintiff has ſince aſſigned 
over that intereſt to the mortgagee. In this leaſe the mortgagee is alſo a party join- 
ing in the demiſe, Now it is obvious, on this ſtate of the defence, that the defend- 
ant would likewiſe object to the mortgagee, that he had not covenanted to him to 
pay the rent, and that his intereſt or eſtate was not the ſame, (though better) as it 
was at the time of the demiſe. The defendant has, in fact, done this with the 
mortgagor. It would be a ſtrange reproach to the law, if it were to allow ſuch a de- 
fence as this. © I have contracted with both of you in reſpe& of your eſtates, you 
te have each of you performed your part, and I hold the poſſeſſion; but J will pay 
ce neither, becauſe, between yourſelves, you have transferred your eſtates without 
© any prejudice to me” but no ſuch abſurd injuſtice is to be imputed to the law of 
England. The preſent caſe is the demand of that leſſor, to whom the defendant is 
bound to pay for the occupation of the land; I will add in reſpect of his intereſt in 
the land. Can there be any diſcharge of that obligation, but that he has been 
evicted, or that the obligation has been transferred to another, The firſt is not pre- 
tended, the ſecond is the aim of the plea, but is totally groundleſs, becauſe, on the 
defendant's own ſhewing, that other perſon is the repreſentative of the party to the 
demiſe, who has aſſented to the payment by the plaintiff, The defence now made, 
is as abſurd as if the defendant had ſet up a right in Mebb, againſt the firſt payment 
of rent to Stokes, There would then be little difficulty in deciding this plain queſtion, 
Whether Ruſſell, holding under this demiſe, could ſet up the right of Webbò againſt 
the action of Ses. But ſhutting out every conſideration of juſtice, and taking law, 
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for a moment, to be an abſtract ſyſtem of poſitive rules, the defence ſet up is as un- 
ſcientific as it is unjuſt. Webb and States demiſe according to their reſpective 
eſtates and intereſts; Rufſe!/ covenants with S to pay the rent to him. What was 
the eſtate and intereſt of Szotes ? The argument does not require me to ſtate, that 
in a court of law Ses had no eſtate, that his intereſt was only a poſſeſſion as tenant 
at will to Webb, and that the covenant, in reſpect of ſuch an intereſt, muſt continue 
as long as the poſſeſſion, which was ceded by him, continued ; otherwiſe it would 
ceaſe the moment it could begin to operate. I will ſtate his intereſt to be more 
than the plea explicitly ſtates, and all that a court of equity takes it to be. Let him 
be ceſtui que truſt of the land, ſubject to the mortgage to Vell, I then apply to that 
ſtate of the caſe, the known and eſtabliſhed rule of the common law, that if ceſtus 
gue uſe and his feoffees join in making a feoffment, it ſhall take effect as the feoff- 


ment of the feoffees by the common law, and not of «ut que u/e by the ſtatute 


1 Ric. III. c. 1. Co. Lit. 49. a. So it is of a demiſe by cœſtui que uſe and his feolfees, 
the term of the leſſee ſhall take effect out of the eſtate of the feoffees, though ce 
que uſe had, by the ſtatute, full power to demiſe by himſelf. 2 Co. 35. C. Heyward's 
caſe. The term then in this caſe took effect out of the eſtate of Leb; the cove- 
nant with Szokes could not be incident to that eſtate, nor run with the land; it muſt 
be a covenant in groſs, and conſequently not aſſignable. In ſtrict law therefore, as 
well as ſubſtantial juſtice, the judgment of the Court of King's Bench mult be 
affirmed, Judgment affirmed, Rufpell v. Stokes, 1 Term Rep. C. B. 562. 


III. Concerning Parol Agreements, within the Statute of Frauds and 
Perjuries. 


27 C. agreed with R. V. for the purchaſe of an eſtate, but the agreement was 
not reduced into writing; however, in conſequence of it, J. C. gave orders 
for conveyances to be drawn and ingroſſed, and went ſeveral times to view the eſtate. 
Some time afterwards, R. V. ſent a letter to F. C. in which he laid, that at the 
time he contracted for the ſale of the eſtate, the value of the timber upon it was not 
known to him; and that therefore J. C. ſhould not have the eſtate, unleſs he would 
give a larger price, whereupon J. C. brought his bill for a ſpecific performance; to 
which R. W. pleaded the ſtatute of Frauds, and the plea was allowed; becauſe the 
letter not containing the terms of the agreement, could not be ſufficicat evidence of 
it. And as to the objection, that this agreement was in part performed, it was ſud, 
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that when a man takes poſſeſſion in purſuance of an agreement, or does any act of 


the like nature, the Court will decrec an execution of it; but the mere circum— 


ſtances of giving directions for conveyances, and going to take a view of the eſtate, 
are not ſufficient, Clerk v. Wright, 1 Atk, 12. 


2, In an action on the caſe upon an Aſumꝑſit, the plaintiff declared, that one Vickars 
being indebted to him in a certain ſum of money, he had commenced an action 
D d 2 againſt 
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againſt him to recover it, and that the defendant, in conſideration that the plaintiff 
would ſtay his action againſt Vickars, promiſed to pay the money which Yickars 
owed him. To this 8 the defendant demurred; inſiſting, that this being a 
promiſe to pay the debt of another perſon, was void by the ſtatute of Frauds and 
Perjuries. The Court held this caſe to be very clearly within the ſtatute, for here 
was the*dcbt of another perſon till ſubſiſting, and a promiſe to pay it; therefore 
judgment was given for the defendant, Fiſh v. Hutchinſon, 2 Wilſon 94. 


3. In an action of Trever for ſheep, it appeared, that the plaintiff had agreed to 
buy the ſheep of the defendant at Lewes fair, and to take them away at a certain 
hour; that there was no money paid, nor any ſheep delivered, and that the plaintiff 
not coming at the appointed time, nor ſending to take away the ſheep, the defendant 
ſold them to another perſon. The jury, however, found a verdict for the plaintiff; - 
but upon a motion to ſet it aſide, and enter a non- ſuit, the Court held, that the ſta- 
tute of Frauds prevented any property from v. ſting in the plaintiff, ſo as to enable 


him to maintain Trover ; there being neither earneſt, delivery, or agreement in writ- 
ing, and therefore the rule was made abſolute. Alexander v. Comber, 1 Term Rep, 


C. B. 20. 


4. The plaintiff, a woollen draper in London, employed one Biffin to receive orders 
from his cuſtomers in the country; the defendant meeting with Biſin at Deal, de- 
fired him to write to the plaintiff, requeſting him to ſupply the defendant's ſon, who 
traded to the Weſt Indies, with whatever goods he might want, on his, the defendant's 
credit; ſaying at the ſame time, Ule my ſon well, charge him as low as poſſible, and! 
will be bound for the payment of the money, as far as 800 J. or 10001.“ Biffn 
accordingly wrote to the plaintiff the following letter: “ Mr. Hayman of this town, 
« ſays his ſon will call on you and leave orders, and he has promiſed me to ſee you 
e paid, if it amounts to 10001. Mr. William Pitches was alſo preſent as a witneſs. 
« N. B. If deal for 12 months credit, and pay in 6 or 8 months, expects diſcount in 
« proportion.” Soon afterwards, the ſon received goods from the plaintiff, to the 
amount of 8co/. which were delivered to him in conſequence of the above order 
from the father. The ſon was debited 1n the plaintiff's books, and being applied to 
for payment, wrote to the plaintiff the following anſwer. © Your favour of the 27th 
e paſt, has been forwarded to me from Oftend, by my clerk, in anſwer to which, I 
« can only ſay, that I underſtood your credit for the goods was 12 months, which 
« was alſo mentioned by your rider to my father. 7 ſhall at this rate make you remit- 
« tances for the different parcels as they come due, and remain, &c.” The ſon after- 
wards became a bankrupt, and thereupon the plaintiff brought his action againſt the 
father, to recover the value of the goods. Upon the trial, the learned Judge directed 
the jury to conſider, whether the plaintiff gave credit to the defendant alone, or to 
him together with his ſon, That in the former caſe they ſhould find a verdict for the 
plaintiff, in the latter for the defendant; being of opinion, that if any credit was given 
to the ſon, the promiſe of the defendant not being in writing, was void by the ſtatute 
of Frauds. Accordingly the jury found a verdict for the defendant; and upon a 


motion for a new trial, the Court refuſed it; being clearly of opinion, that this pro- 


mile 


\ 
L 
a 
& 
* 
85 
bY 
* 
& 
* 
73. 
Aa, 
2 
1 
87 
£1 
£ N. 
N 
4 
5 
of 
440 
6Y 
W. 
8 
v2; 
— 
4 
= 


Agreements, 


miſe not being in writing, was void by the ſtatute; it appearing from the evidence 
of the ſon's letter, that credit was given to him, as well as to the defendant. Anderſen 


v. Hayman, 1 Term Rep. C. B. 120, 


5. Upon the trial of an action on the caſe, for the non-performance of a ſpecial 
agreement, the facts appeared to be, that the defendant, who was one of the pro- 
prietors of the Albion Mills, had entered into a verbal agreement to ſell and deliver 
to the plaintiff three thouſand ſacks of flour, to be put in ſacks which the plaintiff 
was to ſend to the mill, and ſhipped on board veſſels to be by him provided, on an 
expreſs condition, that the flour ſhould be exported to foreign parts, from ſome port 
which the plaintiff was to open, and ſhould not meet the defendant and the Company 
again in the home market. In order to carry this ſcheme of exportation into effect, 
the plaintiff ſent a large quantity of corn and flour to Shoreham in Suſſex, merely, 
by colluſion and a fictitious ſale, to reduce the market price to the level preſcribed 
by the act, 13 Geo. III. c. 45. / 5. But this intended trick being diſcovered by 
Government, the exportation was prevented, for the price was then very high, and 
an apprehenſion of a ſcarcity in this country prevailed. As the plaintiff therefore 
could not legally comply with the condition contained in the contract, the defendant 
refuſed to deliver the flour. The plaintiff therefore filed a bill in the court of Chan- 
cery againſt the defendant, praying a ſpecific performance of the agreement, a diſ- 
covery of facts, and the names of the partners in the undertaking. To this bill the 
defendant pleaded the ſtatute of Frauds and Perjuries; and averred, that there was 
no note or memorandum in writing, nor a delivery of any part of the flour to the 
plaintiff, &c. following the words of the ſtatute, He alſo put in an anſwer, whereby 
be admitted the agreement. The plea, after having been twice argued before Lord 
Thurlow, was over-ruled. Vide 3 Brown 154. Whereupon the preſent action was 


brought, in which the plaintiff obtained a verdict contrary to the opinion of Lord 


Loughborough, who tried the cauſe, and who thought that on the ground of public 
policy, but chiefly becauſe the contract ſeemed to him to be within the ſtatute of 
Frauds, the plaintiff was not intitled to recover. A rule was afterwards granted to 
ſhew cauſe, why the verdict ſhuuld not be ſet aſide, and a non-ſuit entered. After 
the caſe had been fully argued, and the Court had taken time to conſider, Lord 
Loughborough delivered the following judgment. The only point to be decided, is 
that which ariſes on the ſtatute of Frauds; and we who are now in court,* think 
that the objection made on that ſtatute is well grounded. And therefore, that the 


plaintiff ought to be non-ſuited, It was ſaid in the argument, 1. That the ſtatute 


does not extend to caſes of exccutory contracts; and 2dly. That it was not appli- 
cable, where the agreement which was the ſubject of the action, ſtood confeſſed by 
the defendant's anſwer to a bill in equity; and that in the preſent caſe, the agree- 
ment did appear on the face of the proceedings in Chancery. To try the validity of 
the firſt objection, it will be neceſſary to advert to that clauſe, ſe. 17. of the ſta- 
tute, on which the queſtion ariſes, and which directs, that “ No contract for the 
e ſale of any goods, wares, and merchandizes, for the price of 10 J. ſterling or up- 
* wards, ſhall be allowed to be good, except the buyer ſhall accept part of the 
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« goods ſo fold, and actually receive the ſame, or give ſomething in earneſt to bind 
© the bargain, or in part of payment, or that ſome note or memorandum in writing 
ce of the ſaid bargain be made and ſigned by the partics to be charged by ſuch con- 
e tract, or their agents thereunto lawfully authoriſed.” Now it is ſingular, that an 
idea could ever prevail, that this ſection of the ſtatute was only applicable to caſes 
where the bargain was immediate, for it ſeems plain from the words made uſe of, 
that it was meant to regulate executory, as well as other contracts. The words are 
© No contract for the ſale of any goods, &c.” And indeed it ſeems that this pro- 
viſion of the ſtatute would not be of much uſe, unleſs it were to extend to execu- 
tory contracts; for it is from bargains to be compleated at a future period, that the 
uncertainty and confuſion will probably ariſe, which the ſtatute was deſigned to pre- 
vent. The caſe of Simon v. Metivier, Bull. N. P. 280. 3 Burr, 1921, was decided 
on the ground that the auctioncer was the agent as well for the defendant as the 
plaintiff, and therefore that the contract was ſufficiently reduced into writing. The 
caſe of Towers v. Sir John Oſborne, 1 Stra. 506, was plainly out of the ſtatute, 
not becauſe it was an executory contract, as it has been ſaid, but becauſe it was for 
work and labour to be done, and materials and other neceſſary things to be found, 
which is different from a mere contract of ſale, to which ſpecies of contract alone 
the ſtatute is applicable. In Clayton v. Andrews, 4 Burr. 2101, which was on an 
agreement to deliver corn at a future period, there was alſo ſome work to be per- 
formed]; for it was neceſſary that the corn ſhould be threſhed before the delivery. 
This perhaps may ſeem to be a very nice diſtinction, but ſtill the work to be per- 
formed in threſhing, made, tho' in a ſmall degree, a part of the contract. Some 
of the caſes in the Court of Chancery ſeem to have been founded on the nature of 
the proceedings in Equity, where the Court will lay hold of fome circumſtance of 
his own admiſſion to compel a party to the performance of his agreement. But the 
ſame rule is not applicable to Courts of Law ; for if a parol agreement were ſtated 
in a court of Jaw, and there was a demurrer, which would admit the agreement, yet 
ſtill advantage might be taken of the ſtatute. The early caſes in Prec. in Chan. 208, 
Croyſton v. Banes, and 374, Symondſon v. Tweed, do not ſeem fairly to admit any 


other conſtruction than this, namely, that the Court thought, that where a parol 


agreement was admitted by the defendant's anſwer, he might or might not take ad- 
vantage of the ſtatute, at his option. I ſay the Court ſeem to have thought ſo, 
becauſe in ſact no ſuch decree was made in thoſe caſes; which contain merely the 
extra-judicial opinions of the Lord Keeper, and the Maſter of the Rolls. It is ſaid 
in thoſe caſes, and has been adopted in the argument, that when the defendant con- 
feſles the agreement, there is no danger of perjury, which was the only thing the 
ſtatute intended to prevent. But this ſeems to be very bad reaſoning, for the calling 
upon a party to anſwer a parol agreement, certainly lays him under a great tempta- 
tion tu commit perjury. But though the preventing perjury was one, it was not 
the ſole object of the ſtatute; another object was, to lay down a clear and poſitive 
rule o determine when the contract of ſale ſhould be complete. Accordingly, the 
ſtature has made it neceſſary, that either the party buying ſhould accept and receive 
part of the goods ſold, or give ſomething in earneſt to bind the bargain; or that 
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there ſhould be ſome note or memorandum in writing ſigned by the parties to the 
contract. Something therefore direct and ſpecific is to be done, to ſhew that the 
agreement is complete, that there may be no room for doubt or heſitation. This 
was the intention of the ſtatute in all contracts of ſale above a certain value, in 
order to prevent confuſion and uncertainty in the tranſactions of mankind; and we 
think it wiſe to adhere to that rule. It is not neceſſary in a Court of Law, to en- 
quire into the modes of proceeding by which Courts of Equity are guided; but it is 
obſervable, that the caſe of Whaley v. Bagenal, 6 Brown's Caf. in Parl. 45. in the 
Houſe of Lords, coincides with the preſent determihation of the Court, KRondeau 
v. Wyatt, 2 Term Rep. C. B. 63. 
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Concerning the Privileges of Aliens. 
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& Foreigner, in the ſervice of the king of Pruſſia, applied to the Court of 

Chancery to compel his wife who reſided at Danzick, to deliver up his 
children, one of 15, and the other of 13 years of age, to be educated by him, as 
having a natural right to the care of them. Some years before this application, a 
bill had been brought by the wife, who was ſeparated from her huſband a confider- 
able time before, to have an allowance out of money belonging to her in the /ngliſh 
funds, for the maintenance of the children; and a decretal order had been made ac- 
cordingly, On the preſent occaſion, Lord Hardwicke expreſſed himſelf as follows, 
I have no power over the perſons of foreigners, any longer than while they are in 
England, for then they owe a local obedience, but as they are now in foreign coun- 
tries, my authority will not reach them; however, though I cannot come at their 
perſons, yet I might lay my hand upon any property which they have here in ſtocks, 
&c. but as a ſum of money has been already ordered out of a fund belonging to 
the petitioner's wife, for the maintenance of the children, I cannot make any altcra- 
tion in that order, while they continue under her cuſtudy ; for it is given me: «ly on 


their account, and not the mother's. Anonymous, 1 Atk. 19. 
2, Where 
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4th Dec. 2. Where it is neceſſary to ſend out a commiſſion to the Eaft Indies, to take the 
Rez: Lib. B. anſwer of a perſon profeſſing the Gentoo religion, the Court of Chancery will direct 
p- v1, the commiſſioners to adminiſter fuch oath, as in their diſcretion ſhall ſeem meet, in 


the moſt ſciemn manner, and will direct the words, upon the Holy Evangeliſts, to be leſt 
out; and if the commiſſioners adminiſter any other oath than the Chriſtian, they are 
to certify what they ſo do, in order that if there ſhould be any doubt as to the validity 
of the oath, the opinion of the Judges may be taken. Kaubiſſenſeat v. Barker, 
1 Atk. 19. 


3. A perſon reſident in the Eaſt Indies filed his bill in the Court of Chancery in 
England, againſt the defendant as the repreſentative of his father, who had entered 
into a partnerſhip with the plaintiff, for an account and ſatisfaction of the plaintiff's 
demands. To ſubſtantiate theſe demands it was neceſlary for the plaintiff to examine 
ſeveral witneſſes, who were reſident in the Eaſt Indies, and profeſſed the Gentoo reli- 
gion. Accordingly a commiſſion was iſſued for that purpoſe, which being executed, 
was returned by the commiſſioners, with the following certificate as to the particular 
manner in which the witneſſes were ſworn, viz. © The ſeveral perſons being before us 
© with a Bramin, or prieſt of the Gentoo religion, the oath preſcribed to be taken by 
te the witneſſes was interpreted to each witnels reſpectively, after which they did ſeve- 
ce rally with their hands touch the foot of the Bramin, or prieſt of the Centoo religion, 
ce being alſo before us with another Bramin, or prieſt of the ſame religion, the oath 
x te preſcribed to be taken by the witneſſes was interpreted to him; after which 
&« Neenderam Surmah, being himſelf a prieſt, did touch the hand of the Bramin, the 


j « ſame being the uſual and moſt ſolemn form in which oaths are moſt uſually admi- 
| ce niſtered to witneſſes who profeſs the Gentoo religion, and the ſame manner in 
« which oaths are uſually adminiſtered to ſuch witneſſes in the Courts of Juſtice, 


ce erected by letters patents of the late King of Calcutta.” A conſiderable queſtion 
aroſe, whether the depoſitions of theſe witneſſes could be read; becauſe they had not 
made uſe of the corporal ceremony required by the law of England, of kiſſing the 
, Evangeliſts, But that queſtion, and the determination of the Court upon it, will 
| appear with more propriety under the title EvIDENCE, Omichund v. Barker, 1 Atk, 21. 


ö 7th Aug. 4. An alien is capable of taking land by purchaſe, but then it is for the benefit of 

3 the crown; and there is no inſtance where it has been held, that a perſon marrying an 

| Reg. Lib. A. 7 | 

| p. 790. alien woman, is ſciſed of the eſtate purchaſed by her. Burke v. Brown, 2 Atk. 397. 

8 22d July, 5. A commiſſion was iſſued to enquire whether a perſon was an alien, and upon 

| | 8 executing that commiſſion, the jury found ſhe was not an alien. A ſecond commil- 
eg. LID. A. 


, p. 433. ſion was therefore iſſued for the ſame purpoſe; and upon the alien's applying to the 
6 Court of Chancery, to ſtay the execution of this ſecond commiſſion, three queſtions 
were made: 1ſt. Whether the firſt finding was concluſive againſt the crown? 2d. If 
not, whether another commiſſion was the proper mode of proceeding? 3d. Whether 
the Crown could ſtill by law have a melius inguirendum? And the Court held, that 
though the firſt finding was not concluſive againſt the crown, yet, there ought not to 
, be a new original commiſſion; but ſtill the crown may have a melius inguirendum, if 
. 55 there 
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there ſhould appear a ground to grant it; and if it ſhould iſſue, and the party ſhould 
be again found not an alien, it would be concluſive to the crown; but if the contrary, 
the party might traverſe. Ex parte Dupleſis, 2 Jex. 58. 

6. In an action upon the caſe, the defendant pleaded in abatement, that the plain- 
tiff was an alien, born at Vienna, under the dominion of the king of the Romans, and 
out of the allegiance of our king. To this plea the plaintiff demurred; and upon ar- 
gument the Court held, that as, by law, an alico friend inay maintain a perſonal 
action, as being allowed to traffic; it is neceſſary in order to abate the writ, that he 
ſhould be ſhewn to be an alien enemy, for this is not to be pretumed ; nor 
trary neceſſary to be replied. Openbeimer v. Levy, 2 Strange 1082. 


7. An alien enemy, who was captain of a French privateer, took an Engliſh ſhip, 
upon the high ſeas, in time of open war, which was afterwards ranſomed for 300 
piſtoles, and the mate was given as an hoſtage, who afterwards died in priſon. The 
ranſom bill was ſigned by both captains, and alſo by the hoſtage; and thereby the 
Fngliſh captain obliged himſelf, and his owners, to pay the [rench captain 3oo piſtoles, 
within two months. The money not being paid, the French captain brought his 
action againſt the Engliſh captain to recover it; and after the argument of a ſpecial 
caſe, founded on theſe facts, the Court were of opinion, that the action was main- 
tainable; notwithſtanding the death of the hoſtage, and the plaintiff's being an alien 
enemy, Ricord v. Bettenham, 3 Bur. 1734. | 


8. In an action of Aſumꝑſit upon a ranſom bill, the jury found a verdict for the 
plaintiff, ſubject to the opinion of the Court on the following caſe. That the ſhip 


the cons 


Dolly was captured by the Princeſſe Robecq privateer, commanded by the plaintiff, on 


the 6th of June 1780, upon the high ſeas, in her voyage from Lynn to Liverpool, 
laden with corn; that the Dolly and her cargo were then the property of the defendant, 
that the plaintiff was then a natural born ſubject of the Trench king, from whom the 


privateer had a commiſſion; and that Thomas inchelt, the maſter of the Dolly, and 


the defendant were then natural born ſubjects of the king of Great Britain; that at 
the time of the capture, a ranſom bill was ſigned at fea, between the plaintiff and 
Finchett, and John Buller, the mate of the Dolly, who was then given to the plaintiff 


as an hoſtage; which being tranſlated from the French into the Engliſh language, is as 


follows: © Regiſtered the preſent ranſom bill at the Admiralty-office, Boulagne, the 
« 26th Ofober 1779, and delivered in double to Capt. Rebert Cornu commanding 


« the cutter the Princeſſe de Robecꝗ privateer, of this port, by me, under-written chief 


« regiſter. Signed Merlin Boulogne. We the underwritten Kober! Cornu of Boulogne, 


* commander of the ſhip the Princeſſe de Robecg privateer of Boulogne, and Thomas 


* Finchett of Liverpool, maſter of the ſhip Dolly of Liverpool, have agreed as followeth, 
te viz. That I Robert Cornu, commander of the ſaid privateer, acknowledge to have 
* ranſomed the ſaid ſhip the Dolly of Liverpool belonging to John Blackburne, burgher 
te of Liverpool, burthen 105 tons, on the 6th of June, in the year 1780, at the heighth 
« of Edinburgh going from Lynn to Liverpool in England, under Engliſh colours, and 
* paſsport of ſaid England, loaded with wheat, for the account of 7% Blackburye, 
* burgher of Liverpool; which veſſel I have agreed to ranſom for the ſum of 13007. 

Vol. I. E e Aſterling, 
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© ſterling, to be paid to Mr. Lauſſoullier, fitter of the ſaid privateer, at Dunkirk; in 
ce conſideration of which I have ſet the ſaid veſſel at liberty to go to the port of Li- 


der pool, where ſhe is to be arrived in the time and ſpace of three months, after the 


* expiration of which, this preſent agreement ſhall not clear her from being taken by any 
e other privateers. For ſecurity of which ranſom, I have received for hoſtage on board 
« of the ſaid ſhip, John Butler, couſin to the captain of the ſaid veſſel, defiring all 
ce friends and allies to let ſafely and freely proceed the ſaid veſſel to the port of Liver- 
« pool, without any let or moleſtation, during the ſaid time or courſe of her voyage; 
« and I Thomas Finchett, as well in my name, as in that of the ſaid %u Biackburne, 
e owner of the ſaid ſhip and merchandizes, have voluntarily ſubmitted to the payment 
of the ſaid ranſom, viz. 13001. ſterling; for ſurety whereof I have delivered up 
the ſaid John Butler of Liverpool for hoſtage, promiſing not to go againſt the can- 
&« ditions of this preſent contract, whereof each of us have a copy by us, which we 
have ſigned, with the ſaid hoſtage. Signed on board the ſaid ſhip, the 6th of June 
ce in the year 1780. And it is further expreſsly covenanted and agreed, that I the 
« ſaid Thomas Finchett do bind and oblige myſelf, and engage my veſſel and cargo, to 
* pay or cauſe to be paid to the owners of the ſaid privateer, the full amount of the 
ce ſaid ranſom, ſhould the ſaid hoſtage come to die, or to deſert; or that the ſaid 
ce privateer ſhould periſh, or be taken with the hoſtage on board, without which condition 
ce the captain of the ſaid privateer would not have conſented to the above ranſom, which in 
* all caſes whatſoever, ſhall be well and truly paid. (Signed.) Robert Cornu, Thomas 
ce Finchett, John Butler.“ That the value of the Del, and her cargo then on board, 
amounted to the ſum of 1300/7. contained in the ranſom bill; that the ſaid ſhip, after 
her capture, and ranſom, was ſet at liberty, and arrived ſafe at her deſtined port of 
Liverpool; that on the 16th of June 1780, the Princeſſe de Robecq was taken by two 
frigates belonging to the king of Great Britain, with Butler the hoſtage on board, 
and carried as a prize into an Engliſh port, that at the time of the capture of the priva- 
teer, the ranſom bill was on board, but was not delivered up to the captors, nor was the 
ſame ever poſſeſſed by them. That at the time of the capture of the Dolly, and at the time 
of the capture of the privateer, there was an open war between the king of Great 
Britain and the French king. Aſter this caſe had been fully argued, the Court were 
clearly of opinion in favour of the plaintiff; and Lord Mansfeld ſaid, it is ſound po- 
licy, as well as good morality, to keep faith with an enemy in time of war. This 
is a contract which ariſes out of a ſtate of hoſtility, and is to be governed by the law 
of nations, and the. eternal rules of juſtice, The additional clauſe is particularly 
adapted to this caſe. There is no pretext to impeach it, on the ground of fraud or 
extortion, The bill was regiſtered before the French ſhip ſailed, with this clauſe in it, 
nor does any inference ariſe from its inſertion, that the general law was underſtood to 
be otherwiſe; for it is alſo ſtipulated, that the death of the hoſtage ſhall not vacate the 
contract; which ſtipulation the parties muſt be preſumed to have known to be unne- 
ceſſary, becauſe the deciſion in Ricord v. Bettenham, ante p. 209. was notorious over all 
Europe. Learned lawyers were written to on that occaſion, both in France and Holland; 
and Mr, Juſtice Blackſtone ſhewed me ſeveral letters he had received from abroad on 
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the ſubject, the preſent caſe therefore is clear on two grounds: iſt. The ſpecial 
clauſe is deciſive. And 2d. Independent of that clauſe, there never has been any 
capture of the ranſom bill. Cornu v. Blackburn?, Douglas, 619. 


9. Upon the trial of an ejectment, a ſpecial verdict was found, containing the following 
ſacts. That Lewis Henry Scipio de Grimcard de Beauvgir, commonly called Count Druroure, 
is the only lawful iſſue of Henrietta, Counteſs Duroure, formerly Henrietta night, ſpinſter ; 


u ho being a natural born ſubject of this kingdom, and within the ligeance of the king, 


in Ofeber 1761 quitted the kingdom, and in May following, being at Bruſſels, in the 

/uſtrian Netherlands, married Lewis Alexander de Beauvoir, Count Duroure, the father 

of Henry Scipio. Lewis Alexander was a natural born ſubject of the kingdom of France, 

and at the time of the marriage was withia the ligeance, and in the military ſervice of 
the French king, who was then at war with the king of Grear Britain, Before the 
above marriage took place, the Hon. ellis St. John, being ſeiſed in fee of the eſtates 
in queſtion, by will deviſed them to his ſiſter Henrietta Knight for life, remainder to 
his niece the Counteſs Duroure, then Tenrietta Knight, for life, remainder to tlie 
heirs male of her body; and for want of ſuch iſſue, to his (the deviſor's) own right 
heirs for ever. The verdict then ſtated the deaths of the deviſor, and of his ſiſter; 
the entry ahd ſeiſin of the mother of the leſſor of the plaintiff, and her death in 1763, 
leaving Lewis Alexander her huſband, who is ſtill living, and Henry Scipio her ſon her 
ſurviving. That the leſſor of the plaintiff was born at Marſeilles, on the 26th of 


February 1763; and that his mother was reſident there until and at the time of his 


birth, with and by the conſent and approbation of her huſband, who then and from the 
time of his marriage, was a ſubject to, and within the ligeance of the French king, 
and not within the ligeance of the king of Great Britain, That preliminary 
articles of peace between the ſaid kingdoms were ſigned in November 1762, 
and ſuch peace was finally ratified and confirmed in February 1763, and 
continued to ſubſiſt until after the proclamation thereof at London and Weſtmin- 
fter, in March, in that year. That after the death of the Counteſs Duroure, whe 
Right Hon. F. late Viſcount Bolingbroke, as heir at law to the deviſor, Hollis St. John, 
claiming title to the premiſſes in queſtion, entered and became ſeiſed thereof; and 
aſterwards in March 1773, conveyed the ſame for a valuable conſideration to the de- 
fendant in fee; by virtue whereof he entered, and became ſeiſed. That in Trinity 
term 1775, a fine ſur conuſance de droit come ceo, Cc. was Jevied of the ſame, between 


C. Langlois plaintiff, and the defendant deforciant; and the laſt proclamation of that 


tine was in Eaſter term 1776. The leſſor of the plaintiff, when the fine was levied 
and proclaimed, was an infant, but attained the age of 21 on the 26th of February 
1784; he was then at large in England, and continued ſo to be until the 17th of De- 
cember 1784, when he was arreſted, and impriſoned for debt, and was kept and de- 
tained in priſon continually from that time, until the 16th of September 1789; and 
on the 17th day of that month, he, claiming title to the premiſſes in queſtion, made 
an actual and perſonal entry thereon in due form of law, to avoid the fine, and ejected 
the defendant ; and on the argument of this ſpecial verdict, two queſtions were made; 
it. On the ſtatute 25 Ed. III. . 2. Whether the leſſor of the plaintiff was entitled 
to recover, notwithſtanding his father was an alien? 2d. Whether he was bound by 
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the fine, being an infant at the time it was levied, and having been in priſon ſhortly 

after he came of age, ſo that five years had not elapſed ſince he came of age, free from 

the diſability of impriſonment? As to the 1ſt. queſtion (which 1s the only one proper 

to be ſtated here, as the diſcuſſion of the other will appear hereafter,) the Court ſaid, 
| that it was of great importance to be known who are deemed natural born ſubjects 
| 5 P Jects, 
ö 


on account of the various rights to which they are entitled. The character of a natu- 
ral born ſubject, anterior to any of the ſtatutes, was incidental to birth only; and 
whatever was the ſituation of his parents, the being born within the ligeance of the 
king, conſtituted a natural born ſubject. The firſt ſtatute which was paſſed on 
this ſubject, and which was mentioned in the argument, is that of 25 Edward III. 
by which it was enacted, * that all children inheritors, which from henceforth 
ce ſhall be born without the ligeance of the king, whoſe fathers and mothers at 
ce the time of their birth be and ſhall be at the faith and ligeance of the king of 
© England, ſhall have and enjoy the ſame benefits and advantages to have and bear 
« the inheritance within the ſame ligeance, as the other inheritors aforeſaid in 
ce time to come.” And notwithſtanding what had been ſaid by the plaintiff's 
counſel, the Court could not conceive that the Legiſlature in paſting that act meant 
to ſtop ſhort, in conferring the right of inheritance merely on ſuch children, but 
| that they intended to confer on them all the rights of natural born ſubjects. If 
| the Court were now calied upon, for the firſt time, to put a conſtruction upon the 
| words of this ſtatute, they ſhould not think that they ought to be extended further 
than the natural import of the words; but that, in order to be entitled to the pri- 
vileges and benefits of that act, the children muſt be born of natural born ſubjects, 
both father and mother, within the faith and ligeance of the king. But it was ſaid, 
that paſſages are to be found in ſeveral books of authority, to prove that and is to be 
taken disjunctively, and that the words of the ſtatute are ſatisfied, if either the father 
or mother be a natural born ſubject; and that if the father be a natural born ſubject, 
the iſſue may inherit to him; and vice verſa, in the caſe of the mother. This, how- 
ever, is not explicitly ſtated any where but in 1 Bac. Abr. 77. which refers, in the mar- 
gin, to ſeveral authorities, but which authorities, taken together, do not fairly make 
out the propoſition; and even if they did, the opinion of Lord Hale, in Col 
lingwood v. Pace, 1 Ventris 422. would have ſhaken, and indeed overturned 
them; for that opinion has always been deemed of great authority. But the 
Court are not driven to the neceſſity of oppoſing the opinion of Lord Hale to 
the other caſes, and of deciding upon either; becauſe, conſidering the ſeries of 
Acts of Parliament which have been paſſed ſince that time, 7 Ann. c. 5. 10 Ann. 
c. 5. and 4 Geo. II. c. 21. we are in poſſeſſion of a parliamentary expoſition of this 
law. The firſt of thoſe acts was of very extenſive conſequence, becauſe it extended 
the benefits of naturalization to all foreign proteſtants; but this having created ſome 
ferment in the Kingdom, was, in part, repealed by 10 Ann. c. 5. reſerving, however, 
that part of the act which reſpects the children of natural born ſubjects, born out of 
the king's ligeance; and it was ſuppoſed, that the privileges of naturalization were 
extended, by theſe two acts, to children born out of the king's ligeance, if either the 
father 
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father or mother was a natural born ſubject. This matter came again before the 
Legiſlature, ſor their conſideration, when they paſſed the 4 Geo. II. c. 21. which, 

without the authority of any decided caſe, has cloſed the queſtion, as a parliamentary 
declaration of the law. That ſtatute, after reciting that doubts had ariſen upon the 
conſtruction of 7 Aur, declares and enacts, “that all children born out of the ligeance 
of the Crown of Great Britain, whole fathers are natural born ſubjects, ſhall be 
« declared to be natural born ſubjects, Sc.“ The conſideration of this ſulye&t was 
again taken up by Parliament in 13 Geo, III. c. 21. which extends the lame privileges 
to grand-children, but ſtill confines them to the paternal line. Therefore, upon the 


whole, without conſidering what would be the conſtruction of the ſtatute, 25 Edw. III. 


taken by itſelf, or reſorting to the authority of Col/i/ngwood v. Pace, as contradicting, 
if it does contradict, the other caſes cited, but principally relying on the legiſlative 
expoſition of the Jaw, the Court had no doubt, but that the leſtor of the plaintiff, who 
was born in foreign parts, and of a foreign father, did not derive inheritable blood 
in this kingdom. I herefore judgment was given for the defendant, Doe v. Jones, 
4 Term Rep. B. R. 300. | 


| 


CHAP. X. 


Amendment. 


In what Caſes allowed, et & contra. 


FTER publication has paſſed i in 2 cauſe, there is no inſtance of a plain- 


tiff's obtaining an order to amend his bill, without withdrawing his replica- 


tion. Anonymous, 1 Ath. 51. 


2. Where an attorney undertakes to appear for an infant defendant, he is obliged 
to do it in a proper manner; and having entered it per attornatum, where it ſhould 
have been per guardianum, it may be amended. Stratton v. Burgis, 1 Strange 114. 


3. In an action of debt upon the ſtatute 7 & 8 Will. III. c. 25. againſt a returning 


officer, for refuſing to deliver a copy of the poll; after judgment for the plaintiff in B. K. 


and error brought in the Exchequer Chamber, the plaintiff moved to amend in ſeveral 
particulars, which he was ordered to give a note of to the other ſide. After ſhewing 


cauſe againſt theſe amendments, 8 it is not material to particulariſe, the Court 
took 
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took a diſtinction between miniſterial and judicial acts; the firſt of which were, at 
common law, amendable at any time, but the latter not, after the ſame term. And 
as to amendments of judicial acts, a difference was made between amendments 
which deface and alter the record, and ſuch as are only additional to it, in order to 
make it compleat. The Court therefore permitted all the amendments, Philips v. 
Smith, 1 Strange 136. 

4. The Court, upon motion, refuſed to quaſh an information which had been ex- 
hibited by rule of Court; obſerving, that ſuch informations are amendable. Rex v, 
Nixon, 1 Strange 185. 


5. The Court, at the ſide-bar, made a rule to amend the return of a /cire facias; 
and they were afterwards moved to diſcharge the rule, becauſe it was not a proper 


motion for the ſide-bar, and becauſe the Court cannot amend this writ, the proper 


way being to quaſh it. Accordingly the rule was diſcharged, and the writ quaſhed, 
Hillier v. Iroft, 1 Strange 401. 


6. The defendant brought a writ of error coram vobis, and aſſigned infancy and ap- 
pearance per attorney. The Court were afterwards moved, that the attorney might 
be obliged to ſet it right, upon the authority of the caſe of Stratton v. Purgis, ante 
p. 213. But the Court ſaid, they could not do it in this cate; becauſe here was 
no expreſs undertaking to appear, as there was in that caſe; it there had, the 
Court would have obliged the attorney to do it in a proper n1annet, Lower v. Jones, 


1 o/range 445. 


7. In an action of debt upon a bail bond, the memorandum was of Trinity term, 
and an exception was taken, . that the aſſignment appeared to be in November follow- 
ing. The plaintiff then moved to amend, and it was cebjefted, that there was 
nothing to amend by, The Court ſaid, we cannot amend it as it now ſtands, but we 
will give leave to file a new bill as of Michaelmas term, with a ſpecial memorandum; 
which the plaintifF afterwards did, and then amended of courſe, on payment of coſts, 
Ruſſell v. Martin, 1 Strange 583. 

8. After a verdict for the plaintiff, the defendant moved in arreſt of judgment, that 
it was an action of aſſault and battery, to which the defendant had pleaded /n aſjault, 
and the plaintiff had replied de injuria ſua propria, concluding to the country, and 
without any /imiliter on the part of the defendant, had carried the cauſe down to 
trial, The Court held, that the want of a fmiliter was a fatal objection, and 
not amendable, and therefore the judgment was arreſted. Cowper v. Spencer, 
1 S/range 641. 

9. In an action upon the caſe on two promiſes, there was judgment for the plain- 
tiff, as to the firſt promiſe, and as to the ſecond, a li preſegui. A writ of enquiry 
then iſſued, to enquiie what damages the plaintiff had ſuſtained occaſione præmiſſor um; 
and upon the return, the Court was moved to amend this writ, and make it occo/icre 
non performationis pred. prime promiſſionis, The Court held, that in this caſe the writ 
was amendable, the record of the judgment by default, being a warrant to amend by. 
Hughes v. Alvarez, 1 Strange 684. 


10. An 


Amendment. 


10. An action was brought in C. B. for ſcandalous words, of which four ſeveral 
ſets were laid in the declaration, The jury, upon the trial, found for the plaintiff 
as to one ſet of words, and for the defendant as to all the reſt; and there was a judg- 
ment for the plaintiff, as to the damages and coſts of (uit. On this judgment a writ 
of error was brought in B. N. where it was objected, that there ought to have been 
a judgment for the defendant, as to the words of which he was acquitted, in order 
that he might plead the acquittal in bar of any other action. On arguing this writ 
of error, the Court of B. R. was of opinion, that the judgment could not be ſup- 
ported; but on the importunity of the counſel for the defendant in error, put the 
matter off, The court of C. B, was then moved, to amend the record by the ver- 
dict, which was accordingly done; and a judgment was added, that guoad the words 
of which the defendant was acquitted, eat inde fine die, and the plaintiff in miſericordia, 
Sc. The court of B. K. was then moved to amend the record there, and after- 
wards the judgment was affirmed. Smith v. Fuller, 2 Strange '} 56. 


11. In an action of cjectment againſt two defendants, it was ſaid, that they travit, 
expulit et amovit; and after a verdict for the plaintiff, a motion was made in arreſt of 
judgment, and the Court held it to be ill; but they afterwards ordered it to be 
amended, though there was nothing to amend by, on the authority of Cyo. 
Jac. 306. Salk. 48. And then the plaintiff had judgment, Muttit v. Deny, 
2 Strange 807. 


12, The roll of the judgment in this caſe was carried in, in Trinity term, 1720, 
and docketed; but before the ſame was filed, it was miſlaid and loſt. The Court 
was then moved for leave to file a new roll, the defendant being dead, and the ex- 
ecutrix conſenting. And after a rule to ſhew cauſe, it was ordered accordingly ; for 
there being a docket, it could be no deceit upon purchaſers. Evans v. Thomas, 
2 Strange 833. 


* 


13. After error in the Exchequer Chamber, the tranſcript was brought back and 
amended in B. R. by the original record, And it was held neceſſary to make the 
amendment, becauſe this differs from the caſe of a writ of error from C. B. where 
that Court fends up the record itſelf; whereas the court of B. K. ſends only a 
tranſcript of it. Kutter v. Redſtone, 2 Strange 837. 


14. The defendant was indicted for the forgery of a bond; and upon the trial there 
appeared a variance in the addition of the obligor, upon which a ſpecial verdict was 
found, The learned Judge doubting whether it was a variance or not, 1t being 


persch for paroch; after the verdi& was drawn up, the proſecutor moved for leave 


to amend the xii prius roll by the record of the indictment, which was right; al- 
ledging, that the record of niſi prius had been made by the clerk in court for the de— 
fendant, who might be ſuſpected of having made it wrong on purpoſe. The Court 
ſeemed to think that this was amendable at common law, there being ſomething to 
amend by; but they ſaid there was no occaſion to give any opinion upon that, ſince 
they were warranted to amend it, as being a fault committed by the defendant, who 
ought not to take advantage of it. Rex v. Hayes, 2 Strange 843. 


15. The 
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Amendment. 
15. The defendant concluded his plea with ande petit judicium ſed (inſtead of /), 


the plaintiff afionem manutenere debeat ; and on demurrer the plaintiff ſhewed it fo: 
cauſe, and the defendant joined in demurrer. And coming afterwards to ainend by 
the draft under counſel's hand, it was objected, that the intent of requiring miſtakes 
in point of form, to be fſhewn for cauſe of demurrer, was to give the party an op— 
portunity to amend before he precceded any further; but, if after notice of his fault, 
he will be ſo hardy as to join in demurrer, he is not entitled to the favour of amending, 
And the Court ſtrongly inclined againſt giving leave to amend, until the caſe of 
Brownjohn v. Doyley, Cro. Car. 144, was cited, where the avowry was amended by 
the draft under counſel's hand, after there had been a demurrer and the cauſe made 
a concilinm, upon the authority of which, the Court gave leave to amend, in this 
caſo. Ilutton v. Walter, 2 Strange 846. | 


16. The information was for forging a warrant of attorney to acknowledge ſatif. 
faction upon a judgment of Her term. Aſter iſſue joined, the record appeared to 
be of Ililary term, whereupon the information was amended without coſts, the 
proſecutor having been admitted a pauper, and without giving the defendant leave 
to plead de novo, Rex v. Charlefworth, 2 Strange 871. 

17. The plaintiffs declared as executors, on a promiſe made to their teſtator ; and 
iſſue was joined on a plea of the ſtatute of limitations. The plaintiffs then moved to 
amend, by laying the promiſe to have been made to themſelves, and cited 3 Lev. 
347, where in an action upon the ſtatute of Hue and Cry, the allegation of the oath 
was amended, and laid to be by the ſervant inſtead of the maſter. On the authority 
of this caſe, the Court ordered the amendment, upon payment of coſts, with liberty 
for the defendant to plead de novo. Dutcheſs of Marlberougb v. Widmore, 
2 Strange 899. 

18. An ejectment was brought againſt the Sword-blade Company, and one Mr, 
Edtoards; after a verdict for the plaintiff, Mr. Edwards died, and a writ of error 
was brought, laying the judgment to be ad grave damnum of the Company, and of 


Mary Edwards, the daughter and heir; and ſhe and the Company jointly aſſigned 


errors. Burt it was afterwards moved to amend the writ and aſſignment, by ſtriking 
out her name; and upon conſideration the Court were of opinion, that it was 
amendable, by the ſtatute 5 Geo. I. c. 13. not only as a variance from the original 


record, which was really no way to the damage of Mary Edwards, but alſo by vir- 


tue of the general words other defect. Sword-blade Company v. Dempſey, 2 Stra. 892. 


In this caſe there was a variance between the writ of error and the record, 
* as it ſtood in the paper the Court obſerved it; but neither party would move to 
amend, for fear of paying coſts. Whereupon the Court ſaid, that the ſtatute would 
warrant their amending it, which they accordingly did, without coſts. Gardner v. 
Merrett, 2 Strange 902. 

20. An information was laid for an aſſault in Middleſex, and th: Court refuſed to 
amend it, by laying it in London. Rex v. Clendon, 2 Strange 911. 

21. In this caſe it was ruled, that the election in amending, either to pay coſts or 
give an imparlance, was in the defendant, and not in the plaintiff; and it was faid 
to be the practice of C. B. Leebill v. Reynell, 2 Strange 950. 

22. After 


Amendment. 


22. After a ſpecial demurrer, and joinder, and argument, the plaintiff had 


leave to amend by the bill upon the file; and this was granted upon debate. 1 


v. Stacy, 2 Strange 954. 


23. An information in the nature of a Quo rwarranto was filed againſt the de. 
fendant, who claimed to be mayor of Ger the defendant juſtified under a charter 
and bye-law, by which the mayor is to be choſen by all the fellow citizens of the 
city, and of the ſuburbs and hamlets, inhabiting within the ſame, or a major part 
of them; and then laid his election to be, by the majority of the citizens of Cheſter, 
To this there was a demurrer, and joinder in demurrer; and when it came into the 
paper, the defendant's counſel perceived that they had left out thoſe citizens who 
inhabited within the ſuburbs and hamlets; whereupon they moved to amend, on 
payment of coſts; and ſhewed by affidavits, that the proſecutor had not loſt a trial, 
and that it was not a voluntary miſtake, After long debate, and many caſes cited, 
the Court gave leave to amend; but chiefly for reaſons peculiar to this caſe. 


iſt, Becauſe otherwiſe the office wou:d be loſt, without a trial of the right. 


2d. That this could not be made uſe of as a trick to gain time, becauſe of the af- 
fidavits. 3d. Here had been no trial loſt, ſo that the proſecutor might ſtill try the 
merits in time. And 4th. The proſecutor was not driven to demur, for if he had 
gone to iſſue, and it had been found with the defendant, yet as a defect of title ap- 


peared in the plea, he would have been entitled to a judgment of ouſter. Rex v. 
Ellames, 2 Strange 976. | 


24. To a plea of ſeveral ſpecialties in an action on civil contract, the plaintiffs 
replied ats ultra, which was found for them; but the verdi&t was afterwards ſet 


aſide. They then moved for leave to alter this replication, and reply fraud; and 


for that purpoſe cited 3 Lev. 368. But the Court ſaid, there muſt have been ſome 
conſent in that caſe, otherwiſe it is an authority for withdrawing all vicious pleadings 
at any time; and here it might be dangerous, becauſe the defendant on the former 
iſſue might have paid away aſſets, as knowing that the replication could not hurt 
her. Therefore the motion was refuſed. Bank of England v. Morrice, 2 Stra, 1002. 


25. In an inditment an aſſault was laid 21 different ways; and upon motion to 
ſtrike them out of the indictment, the Court ſaid it could not be done, being the 
finding of the grand jury ; but they thought that the clerks in the crown office ought to 


draw the indictments themſelves, and then the Court could puniſh them for the vexa- 
tion. Rex v. Pewtreſs, 2 Strange 1026. 


26, A writ of inquiry was executed in Trinity term 1728, and coſts taxed upon it, 
but no final judgment was entered up; and there being afterwards occaſion to prove 
the debt in chancery, the writ of inquiry could not be found. A rule therefore was 
made, (no cauſe being ſhewn againſt it) for a new writ of inquiry and inquiſition, 
according to the ſheriff's notes, and that the Maſter ſhould indorſe the coſts, which 
by the commitment book appeared to have been taxed. Bean v. Elton, 2 Sira. 1077. 


27. In an action of treſpaſs for killing a dog, and after a verdict for the plaintiff, 
it was moved in arreſt of judgment, that the declaration run by recital, - Whereas,” 
&c. But a bill being filed right, (the time of filing which the Court refuſed to in- 
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quire into) and on citing a caſe of Smith v. Fuller in C. B. Mich. 8 Will. III. and 
Comb. 4. the Court ordered it to be amended; though they expreſſed themſelves 
ſenſible that for want of applying to amend, many judgments had been arreſted. 
Wilder v. Handy, 2 Strange 1151. 


28. An order of two juſtices was made, without ſaying that it was upon complaint 
of the churchwardens and overſeers, nor that one of the juſtices was of the Quorum, 
nor that the pauper, who was a certificate-man, was become actually chargeable. 
Upon an appeal to the Seſſions, they ſet all this right, under the ſtatute 5 Geo. II. 
c. 19. Which impowers them to amend defects in form, and proceed to the merits. 
But the Court ſaid this is going too far, they are to amend defects in form, 
before they go into the merits; whereas here they muſt go into the merits before 
they can introduce the amendment. It was never deſigned that they ſhould. inſert 
new facts, but only amend the informal way of ſetting out the facts which were ſtated, 
Therefore the order for the amendment muſt be quaſhed, and alſo the original 
order. Rex v. Inhabitants of Great Bodwin, 2 Strange 1158. 


29. In an action of treſpaſs, and after verdict, it was moved in arreſt of judgment, 
that the declaration was with a quod cum; but the plaintiff having filed a right bill, 
the Court amended the declaration by it; though for want of thinking of this before, 
many judgments had been arreſted. Marſpball v. Riggs, 2 Strange 1162. 


30. In a Scire facias againſt bail, the plaintiff made a miſtake in ſetting out the 
recognizance; which the defendant took an advantage of, by pleading nul tiel record; 
and afterwards the plaintiff moved to amend it, but was refuſed ; for theſe writs are 
never amended, the courſe being for the plaintiff to quaſh his own writ. Gray v. 
Fefferſon, 2 Strange 1165. | | 

31. After error in the Exchequer Chamber, the Court amended the judgment, 
by adding the introductory words to the awarding a writ of inquiry, viz. that the 
Plaintiff ought to recover his damages againſt the defendant ; for this is but a conſequence 


of determining that the replication, which the defendant demurred to, was good, 
Hillerſdon v. Skildrey, 2 Strange 1182. 


32. In an action of covenant, the breach aſſigned was for the non-payment of 
270]. mortgage money; upon the trial, the jury gave a verdict for 274. 115. 
damages, and the Judge entered it ſo in his minutes, but the clerk of N Prius 
had only marked one ſhilling damages on the Diſtringas. The Court was therefore 
moved, to alter the indorſement, by making it agreeable to the Judge's notes; and 
Mr. Juſtice Denniſon having conferred with him, and reported the matter to be as 
above ſtated, the Court ordered it to be amended accordingly. Newcombe v. Green, 
2 Strange 1197. | 


33. Upon the authority of the caſe of Stroud v. Tilly, 2 Strange 1162. the Court 
ſuffered the plaintiff in this caſe to amend the Yenue, after the defendant had changed 
it upon the common affidavit. Rivet v. Cholmondeley, 2 Strange 1202. | 


34. In a declaration of ejectment delivered to the tenant in poſſeſſion, the ſaid 


James inſtead of John was ſaid to enter by virtue of the demiſe ; and the Court re- 
3 OS fuſed 


Amendment. 1 9 


ſuſed to amend it, becauſe they conſidered it as a proceſs; and cited a caſe, where 
the premiſſes were laid to be in Twickenham and J/eexworth, or one of them ; and the 
Court refuſed to let the plaintiff amend by ſtriking out che disjunctive words. 
Goodtitle v. Meynett, 2 Strange 1211. 


35. On a trial at bar of a traverſe to an inquiſition of lunacy, one of the jury was 
called by the name of Henry, and informed the Court that he was chriſtened 
by the name of Harry; but owned himſelf to be the perſon ſummoned; it was 
therefore propoſed to alter it by conſent, but the defendant's counſel refuſing, the 
Court ordered it to be amended ex icio, by virtue of the ſtatutes 8 Ilen. VII. c. 12. 
and c. 15. and ſo the trial went on. Rex v. Roberts, 2 Strange 1214. 


36. In an action upon the ſtatute 7 & 8 Will. III. c. 7. againſt the defendant, 
as ſheriff of Denbighſhire, for a falſe return on an election for a member of Parlia- 
ment, the plaintiff recovered double damages and coſts. A writ of error was brought 
upon the judgment, and then the plainuff moved to amend, by adding a conti- 
nuance, and a Miſericordia; the want whereof it was apprehended would not be 
aided, if this was deemed a penal ſtatute, It was for that reaſon oppoſed; actions 
upon penal ſtatutes being excepted out of the ſtatutes of Jeofails, But the Court 
{aid, there is nothing excepted out of the ſtatute of 8 7/en. VI. c. 12. which is pro- 
perly a ſtatute of Amendment, but appeals and indictments of treaſon and felony ; 
and in a caſe of this ſort of Phillips v. Smith, B. R. Trin. 4 Geo. I. amendments 
were made; and therefore in this caſe the plaintiff was at liberty to aſſign errors de 
novo, Wynne v. Middleton, 2 Strange 1227. 


37. On a motion for a new trial the Paſtea was brought into court, but after the 
new trial had been denied, the Paſtea could not be found; the Court therefore, on de- 
bate, ordered a new one to be made out from the record above, and the aſſociate's 

notes. Dayrell v. Bridge, 2 Strange 1264. | > 


38. The term in ejectment being near expiring, it was amended without any con- 
ſent, from five years to ten years. Oates v. Shepherd, 2 Strange 1272. 


39. Where a demurrer is firſt argued, and before any trial of the iſſue, the Court 
will give leave to amend; but where the iſſue joined in the cauſe has been actually 
tried, and verdicts found with contingent damages, the Court cannot help ſeeing 
that the whole matter is upon record, and therefore will not give leave to amend, 
Robinſon v. Raby, 1 Burr. 317. 322. | 


40. The plaintiff, by the miſtake of his former attorney, had traverſed a leaſe 
under which he himſelf claimed; the miſtake being diſcovered, the Court was 
moved, that the piaintiff might be at liberty to withdraw his replication, and reply 
de novo. After cauſe ſhewn, the rule was made abſolute; Lord Mansfeld ſaying, 
that he conſidered this as an amendment, and that the propoſing it in this method, of 
withdrawing the replication and replying de novo, was only to prevent the defacing 
and obliterating the roll. His Lordſhip obſerved, that with regard to amend- 
ments, the Court had not, of late years, uſed the ſame ſtrictneſs as they formerly did; 
and that itwas much better for the parties that they ſhould not. However, the Court 
will always take care, that if one party obtained leave to amend, the other party 


ſhould not be thereby prejudiced or delayed. Alder v. Chip, 2 Burr, 756, 
F fx 41. In 
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41. In a Qui tam action for uſury, the Court was moved for leave to amend the 
declaration, by altering the date of the note; and it was granted. The rule being, 
that while all is in paper, you may amend; and in that ſtate there is no difference 
between civil and penal actions, where they apply as for an amendment at common 
law. Bondfield v. Milner, 2 Burr. 1098. 


42. After a trial in ejectment, and a verdict for the plaintiff, the Court was moved 
in arreſt of judgment, for that the leaſe declared upon was on the face of it void. 
The pleadings were intitled of Hilary term in the firſt year of king Geo. III. and the 
leaſe was laid to be made ix the thirty-third year of the ſaid king, which was alledged 
to be a fatal objection to the very title of the plaintiff, and that it could not be 
amended. The Court ſaid, to be ſure you cannot alter the title, if it be defective, 
but this is only a title defectively or improperly ſet out, and there can be no doubt, 


but that a proper title was proved at the trial. If the demiſe had been laid in the 


thirty-third year of his late Majeſty, undoubtedly in that caſe, the Court would have 
ſupplied the words © King George the Second.” And this ſeems to be juſt ſuch a 
kind of defe& as that would have been, it is not an uncertain deſcription, but only a 
title defectively ſet out, by the mere miſtake of the clerk, and being in ejectment, 
there is the more reaſon for our over-ruling this nice objection. Small v. Cole, 
2 Burr. 1159. 


43. The judgment of a court in Ireland, cannot be amended by any court in 
England. Clements v. Walter, 4 Burr. 21 54. 


44. In an ejectment made upon an entry, to avoid a fine, the demiſe was laid Be- 
fore the plaintiff had made the entry, inſtead of being laid after the entry. And 
upon a motion for leave to amend, the Court were clearly of opinion, that the demiſe 
being a mere matter of form, and not like a real title, and it being a clear miſtake 


of the plaintiff's attorney, the plaintiff ought to be at liberty to amend, on payment 


of coſts. Doe v. Pilkington, 4 Burr. 2447. 


45. In an information for a libel, the counſel for the Crown, after the record had 
been made vp, and the cauſe was ready for trial, thought it expedient to amend the 
record, by ſtriking out the word purport, and inſerting in its place the word tenor. 
Accordingly an application was made to Lord Mansfield, for a ſummons to ſhew 
cauſe, why ſuch amendment ſhould not be made; and a ſummons having been 
granted, his Lordſhip was attended at his own houſe, by the attornies and clerks in 
court on each ſide, and made an order, that the information ſhould be amended, by 
ftriking out the word purport, in the ſeveral places where it was mentioned, and in- 


ſerting inſtead thereof the word tenor. This amendment became afterwards a ſubject 


of conſiderable debate. But the Court were ultimately of opinion, that it was right; 
and that as it was not objected to at the trial, the proper opportunity of taking the 
objection was loſt. Rex v. Wilks, 4 Burr. 2527. 


46. In an action brought againſt an executor, the judgment was entered, by miſ- 
take, de bonis propriis; and upon a motion for leave to amend, by making it 4e 
bonis teftatoris, fi, &c. et de bonis propriis fi non, &c. the Court were clearly of 

opinion, that the amendment ought to be made, it not being an error in point of 
law, but a mere miſtake of the clerk. Short v. Coffin, 5 Burr. 2730. 
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Amendment, 


47. In a Qui tam action on the ſtatute of Uſury, the record had been made up ready 
for trial, but was withdrawn by the plaintiff's attorney, upon his diſcovering a 
miſtake in the declaration, reſpecting the ſum lent. He then obtained a rule for the 
defendant, to ſhew cauſe, why the declaration ſhould not be amended, by altering 
the ſum lent from 1001. to 88/. and after cauſe was ſhewn, the Court were ſatisficd, 
that in this caſe the amendment might be made, it being to leſſen the ſum, inſtead 
of increaſing it; and of conſequence to reduce the penalty. The Courts are now 
liberal in permitting amendments, towards the attainment of juſtice, and there is no 
diſtinction between Qui tam actions, and Civil actions, where an amendment at 


common law is applied for. But it muſt be upon payment of coſts, Mace v. Lovit, 
6 Burr. 2833. 


48. In an action of Aſumpſit, and after the defendant had pleaded, the Court was 
moved for Jeave to amend the declaration, by ſtriking out the words eight hundred 
pounds, and inſerting the words eight thouſand pounds; and as every thing was ſtill in 
paper, the Court granted the motion. Havers v. Baniſter, 1 Wilſon 7. 


49. In an action of treſpaſs againſt three defendants, two of them pleaded, and 
the other let judgment go by default. The jury, on the trial of the iſſue, found for 
the plaintiff 355. damages, and upon executing a writ of enquiry againſt the other 
defendant, the jury aſſeſſed 2s. damages. A judgment was then entered, that the 
plaintiff ſhould recover againſt the two defendants 35 5. and againſt the other 25. 
The Court was afterwards moved, that the 25. damages might be ſtruck out, and 
that judgment might be entered againſt all three defendants jointly for the 35s. But 
this being moved, after the term wherein the judgment was given, the Court refuſed 
it. Sabin v. Long, 1 Wilſon 30. 


50. In a judgment by nil dicit upon a warrant of attorney, the entry upon the re- 
cord was miſtaken, by inſerting the name of Compton inſtead of Cromplon. The 


Court was therefore moved, upon producing the warrant of attorney, and ſhewing 


the bill upon the file, which were both againſt Crompron, and right; to have the re- 


cord amended thereby. But the Court ſaid, that this would be going further than 


ever was done before; that this was a perfect judgment, no way defective, and that 
to alter the name to Crompron would be making a new judgment. Therefore the 
motion was refuſed. Sale v. Crompton, 1 Wilſon 61. 


51. In an action of aſſault and battery, the defendant pleaded ſon aſſault demeſne, 


the plaintiff replied de injuria ſua propria, and then moved to amend his replication, 


by replying molliter manus impoſuit, The pleadings being all in paper, and not en- 
tered on record, the Court granted the motion, ſaying there could be no inconve- 
nience. Lowe v. Newland, 1 Wilſon 76. | | 


52. A declaration was entitled of Trinity term, but was not in fact delivered until 


the 11th of February following; the Court, upon motion, thought the affidavit of 
the fact of delivery, was a ſufficient ground for them to make the title of che decla- 
tion agreeable to the truth of the fact; there being a difference between amending a 
declaration in the body of it, and in altering the title of it. Symonds v. Parmenter, 
i Wilſon 78. 

53. But 
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53. But aſter a declaration has been filed two terms, and the defendant has 
pleaded, the Court will not give leave to amend it, by adding new counts. But in 
this caſe, the true reaſon for refuſing the motion was, becauſe the defendant was in 
actual cuſtody; and had been ſo for more than two terms, ſo that this would be 
making a new declaration, to keep him in priſon the longer. Aubeer v. Barker, 
1 ilſon 149. 

54. An information againſt the defendant for killing a hare, was amended by al- 
tering the name of the pariſh where the ſame was laid to have been done. Hocvell v. 
James, 1 Wilſon 163. 

55. An amendment, by adding continuances, cannot be made upon a record 
tranſcribed, without ſome record to amend by; although the ſuperior court, where 
error is brought, may make ſuch amendments as the court below may, yet that can 
only be done when the ſuperior court has the ſame matter to amend by, that the in- 
ferior has. Rex v. Ponſonby, 1 IWilfon 303. 


56. The writ of ſciſin upon a common recovery was teſted ſecundo die Junii anno 
13 Georgii, returnable tres Trin. The return made by the ſheriff was thus, © Yirtute 
iſtius brevis mibi directi duodecimo die Junii anno infraſcripto habere feci infranominate 
Willielmo Watſon plenam ſeiſinam de acris infraſcriptis cum pertinentiis prout interius mihi 
precipitur Johannes Lock Miles & Willielmus Ogbourne Miles Vicecomes Middleſexiz.” 
Now the words anno infraſcripto refer to the teſte of the writ, which was in the 
thirteenth year of king George I. but the 12th of Tune was in the firſt year of king 
George II. ſo that the Court, upon reading the writ and the return, ordered the year 
to be amended, as a miſ-priſion of the clerk, without any rule to ſhew cauſe. Wat- 
fon v. Lockley, 2 Wilſon 2. 


57. In Quare Impedit of a donative vicarage, the defendant craved oyer of the ori- 
ginal writ, which he ſet forth in his plea, and ſhewed a variance between the writ 
and the count. The plaintiff therefore moved for leave to amend the declaration, 
which was granted on payment of coſts, and the defendant was to plead de novo. 
0 | | Reppington v. Tamworth School, 2 Wilſon 118. 
1 58. A writ of error having been brought upon a judgment recovered againſt the 
. defendant, for money lent and advanced by the plaintiff to a third perſon, at the de- 
fendant's requeſt; it appeared by the original writ, that the count was for money 
paid. It was therefore moved, that the count might be amended by the writ, by 
* ſtriking out the word leut, and inſerting the word paid inſtead of it. But the 
Court ſaid, we muſt preſume that the plaintiff proved money lent, for the verdict is 
for money lent to a third perſon, and no precedent can be ſhewn, where ſuch an 
amendment as this was ever made. The ſtatutes of amendment lead us to ſee what 
power we had at law to amend, and we had no power to amend, after the fiſt 
term, when the record was made up, and the roll carried in; but ſince the ſtatutes, 
courts have gone a great way further, yet there is no ſtatute which goes ſo far as to 
empower us to make an amendment, which would alter the trial on the iſſue. The 
ſue at the trial was, whether the plaintiff /ent a third perſon money at the defendant's 
requeſt, 
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Amendment. 


requeſt, and you would now make the iſſue to be, whether the plaintiff paid a third 

perſon money at the defendant's requeſt. This would be to alter and change the re— 
cord, in a moſt ſubſtantial point; we are bound by the record and the verdict, and 
muſt take it to be true, that every part of the declaration was proved at the trial. 

The plaintiff has miſtaken his action, but if we were to allow this amendment, great 
inconvenience would enſue; for then we ſhould lay down a rule, that whenever the 
plaintiff had obtained a verdict, in a caſe where he had no legal cauſe of action, he 
might afterwards ſue out an original writ, wherein he had good and legal cauſe of 
action, and amend his record thereby; and ſo recover upon an iſſue which had 


never been tried, For theſe reaſons the amendment was refuſed. Marriot v. Lifter, 
2 Wilſon 14}. 


59. The defendant was rightly named John, both in the writ and in the declaration 


delivered, but not entering his appearance in due time, the plaintiff's attorney en- 
tered an appearance for him, according to the ſtatute, by the name of James, inſtead 
of John. The Court was then moved, that the declaration might be ſet aſide, be- 
cauſe the defendant was not in court, But they held it to be a mere ſlip, and 
therefore ordered the proper officer to alter the entry of the appearance, and inſert 
the name John inſtead of James. I biſton v. Packman, 3 Wilſon 49. 


60. The Court was moved, that a fine of lands levied in the reign of queen Ann, 
might be amended by a deed of ſettlement, by altering the name of a pariſh in the 
fine, from Coxley to Corley; and upon reading the deed, and the indenture of the fine, 
and an affidavit that there was no fuch pariſh as Coxley in the county where the lands 
lay, the Court ordered the fine to be amended, without making a rule upon any 
perſon to ſhew cauſe, Bohoun v. Burton, 3 Wilſon 58. 


61. The Court was moved on behalf of the tenant and vouchee, to amend a com- 
mon recovery, by inſerting the word Merſham, being the name of a pariſh, among the 
pariſhes named in the recovery, next after the pariſh of Brabene. This motion was 
grounded on an affidavit made by the vouchee, that ſome ſmall part of the lands 
whereof the recovery was intended to be ſuffered, extended into, and lay in the pa- 
riſh of Merſbam, in Kent, The affidavit further ſtated, that one Robert Goddard was 
tenant of an entire farm, under the yearly rent of 58/7. the principal and moſt part 
thereof was in the pariſh of Aldington, in Kent; but that ſome part of it, as he be— 
lieved, extended into the ſaid pariſh of Yer fbam; and that the whole of the farm was 
intended to be compriſed in the recov iy, although the ſaid pariſh of Merſham was not 
mentioned, either in the recovery, o in the deed to lead the uſes of it. The Court, 
after taking a day's time to conſider, ordered the proceedings in the recovery 
to be amended, by inſerting the word Merſham. Henzell v. Lodge, 3 Wilſon + 54. 

62. In a Formedon, the Court was moved for leave to diſcontinue, on payment of 
colts; there being a miſtake in ſetting out the eſtate tail in the writ Upon ſhewing 
cauſe it was alledged, that the defendant had been ſerved with ar ejectment for the 
fame lands by the plaintiff, and had been thereby put to certain cults and charges, 


which he could not get, unleſs he ſhould now be allowed them, The Court ſaid, that 
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Amendment. 


as the plaintiff came to aſk a favour, he muſt pay the coſts, both in the ejectment, 
and the formedon; which he conſented to, on being permitted to amend all the pro- 
ceedings in the formedon. A rule was therefore made by conſent, that the plainti® 
ſhould be at liberty to amend accordingly, Scott v. Perry, 3 Wilſon, 206. 


63. The Court was moved to ſtay proceedings on a bill of Middleſex, which was 
in debt only, and not in treſpaſs, with an ac etiam in debt. Lord Mansfeld at firſt 
refuſed a rule to ſhew cauſe, unleſs they would produce a precedent of a like rule 
within go years paſt, But the next day it was moved again, when it being alledged, 
that no precedent could be found of a bill of Middlc/ex in debt only, a rule to ſhew 
cauſe was granted; and upon ſhewing cauſe, the Court gave leave to amend the bill, 
by inſerting the plea of treſpaſs. Cox v. Mundy, 1 Blackſione, 462. 


64. The Court of Common Pleas was moved to ſet aſide a feſtatum ca. ſa. and to 
diſcharge the defendant out of cuſtody, the writ being made returnable before us at 
Meſtminſter, which 1s the ſtile of the Court of King's Bench, and not before our Juſtices, 
which is the ſtile of this Court. Ar the ſame time the plaintiff moved to amend it, 
by the award of the writ oa the roll, and all the preceding proceſs, which appeared 
to have been in the Court of Common Pleas; and ſeveral caſes were cited, where 
ſuch amendments had been made. Upon the authority of theſe precedents, the 
Court directed the writ to be amended, on paying the coſts of both motions. Hunt 
v. Kendrick, 2 Blackſtone, 836. 

65. In this caſe the Capias was teſted the 11th of June, returnable on the oFave of 
the Holy Trinity, which was the 13th of June. The Court was moved to ſet aſide 
the proceedings with coſts, for irregularity. But on the other ſide it was inſiſted, that 
this was error, not irregularity; the Court therefore ordered the matter to ſtand over 
for three days, when the defendant was to ſhew cauſe why the plaintiff ſhould not 
amend, on payment'of coſts, On ſhewing cauſe it was inſiſted, that there was nothing 
to amend by ; but the Court keld, that this was the negligence of their own officer, 
and ought to be amended; for when a plaintiff beſpeaks a writ returnable at ſuch a 
day, he impliedly orders the officer to make the teſte regular; and by theſe implied 
inſtructions, the Court may now amend; therefore the rule for the amendment was 
made abſolute. Carty v. Aſhley, 2 Blackſtone 918. 


66. A new trial was granted in a fiſhery cauſe, wherein a general verdict was 
given for the defendant, though he had given no evidence on two or three pleas, 
upon which iſſues were taken, and though the plaintiff had given evidence to diſprove 
them. The defendant then moved the Court for leave to amend, by ſtriking out 
thoſe pleas; but the Court was of opinion, that the motion was not only unprece- 
dented, but ill founded; the intent of new trials is to ſubmit the ſame queſtions to the 
conſideration of another jury, but this would be to vary the queſtions, and perhaps, in 
the very point on which the plaintiff chiefly relies; therefore the motion was refuſed. 
Parker v. Anſell, 2 Blackſtone 920. 


67. A rule was granted to ſhew cauſe, why the record ſhould not be amended after 
verdict, by adding at the end of the replication, the words and the defendant does ſo 
likewiſe, inſtead of, &c. A prior motion had been made for a rule to ſhew cauſe, 
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Amendment. 


why the judgment ſhould not he arreſted, upon the ground of there being in ſac no 
iſſue joined, in conſequence of che above defect. Lord Mansfield ſaid, one is aſhamed 
and grieved that ſuch objections remain, they have nothing to do with the juſtice of 
the caſe, but only ſerve to entangle, without being of the leaſt aid in preventing itre— 
gularity ; without conſidering therefore, whether it is within the ſtatutes of jeofails or 
not, it is beſt to amend, in order to avoid a writ of error; and there are three grounds 
which ſatisfy me, that the matter in this caſe is amendable. iſt. That it is an omiſſion 
of the clerk. 2d. I will in this caſe adopt the reaſoning of Lord Coke, and conſtrue 
&c. to mean every neceſſary matter which ought to be expreſſed. 3d. By amending, 
the Court only makes that right, which the defendant himſelf underſtood to be fo, by 
his going down to trial. The other Judges concurring, the rule to amend was made 
abſolute, and the rule for arreſting the judgment was diſcharged. Sayer v. Pocock, 
Cowper, 407. 

68. An action of treſpaſs and falſe impriſonment was brought againſt two perſons 
jointly, but judgment was given againſt one of them only, the other being found not 
guilty. Afterwards, a writ of error was brought upon this judgment, in the names of 
both the defendants; and therefore the Court was moved on the part of the plaintiff 
below, to quaſh the writ of error; becauſe it ſhould have been brought by that de- 
fendant only, againſt whom judgment was given. On the other ſide, the Court was 
moved for leave to amend the writ of error, by ſtriking out the name of the defendant 
who had been found not guilty; and this latter motion was grounded on an affidavit 
made by the officer, that it was his miſtake, and that the inſtructions leſt with him, 
were to make out a writ of error in the name of the other defendant only. Both rules 
came on together, and after the matter had been argued, the Court ſaid, the ground 
upon which the application for quaſhing the writ of error in this caſe was founded was, 
becauſe it did not agree with the original record. The reaſon why it did not agree 
with the record, was owing to a blunder which the officer ſwears was made by his 
miſtake, What are the words of the ſtatute 5 Geo. I. c. 13? It recites, that great 
delay of juſtice had been occaſioned by defective writs of error, which, as the law 
then ſtood, were not amendable; and then it enacts © That all writs of error, 
« wherein there ſhall be any variance from the original record, or other defef, ſhall 
te be amended.” Now here is a defect, and that defect owing to the miſtake of the 
officer; the words of the act are general, ether defects; and therefore, if there were 
any doubt, they ought to be extended as far as poſſible, becaule 1t is for the fur- 
therance of juſtice. Accordingly, the rule for amending the writ of error was made 


abſolute, on payment of coſts; and the rule for quaſhing it was diſcharged. Verelſt 


v. Rafael, Cowper, 425. 


69. After judgment in ejectment, in the Court of King's Bench in Ireland, and 
affirmed in the Court of King's Bench in England, the declaration was amended, by en- 
larging the term; although the record had been remitted to the Court of King's Bench in 
Ireland. A writ of ſuper/edeas was alſo iſſued to the former mittimus, and a new writ 
of mittimus was awarded to the Judges of that Court, incloſing the tenor of the record 
ſo amended. The whole upon payment of coſts by the party applying. Yicars v, 
Haydon, Cowper, 841, 
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Amendment. 


70. The plaintiff having ſued the defendant in an action for uſury, and having ob- 
tained a verdict and judgment in the Court of King's Bench, the defendant brought a 
writ of error in the Houſe of Lords; and aſſigned for error, that the attorney who 
had appeared on record for the plaintiff had no warrant from him. Pending this writ 
of error, the plaintiff obtained a rule to ſhew cauſe, why the judgment roll ſhould 
not be amended, by ſtriking out the name of Robert Mayes in the plaintiff's warrant, 
and inſerting that of John Stapleford. After hearing counſel on both ſides, the 
Court, without aſſigning any reaſons, made the rule abſolute. Richards v. Brown, 
Douglas, 109. 


71. A Mandamus having iſſued to reſtore H. F. to the office of a capital burgeſs of 
the borough of L. the corporation returned, that C. one of the capital burgeſſe:, had 
exhibited certain articles of complaint againſt F. charging him with having been duly 
ſummoned, and neglected to attend a corporate meeting, for the election of a capital 
burgeſs; and the articles alſo charged him with non- reſidence, and negle& of duty. 
The return then ſtated, that F. having been ſerved with a copy of theſe articles, at- 
tended a meeting of the mayor and burgeſſes, and was heard in his defence; and that 
afterwards it was adjudged, that he was guilty of the non-reſidence, abſences, con- 
tempts, neglect, breaches of duty, and miſbehaviour, and other matters objected 
and charged againſt him, in and by the 2d and 4th articles of the ſaid complaint. And 
that thereupon they had reſolved to remove him from his office, and had removed 
him; and that he had not been elected ſince, ſo that they could not reſtore him. 
After this return had been filed, the defendants diſcovered, that they had in that part of 
it which ſtated the conviction ſet forth that the proſecutor had been found guilty of the 
charges in the 2d and 4th articles, without having previouſly ſtated, that the cornplaint 
conſiſted of four articles; they therefore moved for leave to amend the return accord- 
ingly. And having obtained a rule to ſhew cauſe, the Court, after cauſe ſhewn, ſaid, 
it is very eſſential to the adminiſtration of juſtice, that ſlips or miſtakes of the pen ſhould 


Not be fatal, This is clearly a mere blunder, and not a trick; and the amendment 


ſuggeſts itſelf upon inſpection. As the return ſtands at preſent, it is nonſenſe ; and 
no caſe has been cited, where the Court has refuſed to amend ſuch a miſtake, although 
the return has been filed. Therefore the rule was made abſolute; the defendants un- 
dertaking, if an action for a falſe return ſhould be brought, to take ſhort notice of 
trial, and not to bring a writ of error, if there ſhould be zudgment againſt them, 


Rex v. The Mayor and Burgeſſes of Lym Regis, Douglas, 130. 


72. In an action of Aſumpſit brought againſt the defendants, as the executors 
of one Harris, the declaration contained ſeveral counts, ſome upon promiſes made by 
the teſtator, others on other promiſes made by the defendants themſelves. To the 
firſt ſet of counts, the defendants pleaded plene adminifravit; and to the others, the 
general iſſue. The jury on the trial, found for the plaintiffs, with 147 J. damages, 
and a general verdict was entered by the officer. Afterwards, the Court was moved 
in arreſt of judgment, on the ground, that the verdict was general, and the counts 


| Inconſiſtent, and ſuch as required different judgments to be entered ; viz. Judgment 
de bonis teſtatoris, on thoſe where the promiſes were laid to have been made by the 


teſtator, 


Amendment. 


teſtator, and de bonis propriis on the others. The plaintiffs alſo moved to have the 
potea amended by the Judge's minutes, and a verdict entered for the plaintiffs on theſe 
counts only, to which the evidence given at the trial applied, and for the defendants 
on the others. Both theſe motions came on together; and after argument, Lord 
Mansfield ſaid, it was impoſſible to believe there was ſuch an abſurdity in the law, as 
that a mere miſtake of the officer ſhould be without a remedy, and that neither the 
judge or jury could poſſibly have proceeded on what there was no evidence of before 
them; his Lordſhip then mentioned a caſe of one Gibſon, who had been tried for 
robbing Mr. Francis, and convicted; and that a miſtake being diſcovered in the 
verdict, a conſultation with all the Judges was held at his chambers, when the miſ- 
take was corrected from minutes ſigned by the jury, and the priſoner executed. 


Therefore in this caſe, the rule to arreſt the judgment was diſcharged, and the other 


made abſolute ;- but on the payment of coſts, including thoſe of the motion in arreſt 
of judgment. Eddows v. Hopkins, Douglas, 361. 


73. The like was done in the caſe of Taylor v. Whitehead, Douglas, 716. 
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54. The plaintiff having obtained an order for amending his bill, on payment of No enny. 


40s, coſts, the defendant moved to diſcharge that order, and that the plaintiff might 
pay taxed coſts, And the ground of this application was, that the plaintiff had 
amended his bill three ſeveral times before, with very large amendments, and the 
expences to which the defendant had been put, in taking oſfice copies of theſe amended 
bills, were three times as much as the 4035. coſts allowed. Lord Chancellor ſaid, 
that the mere ſtatement of the number of ſheets in the ſeveral amended bills, was 
not ſufficient to break through the general rule; but in order to do this, a defendant 


muſt ſtate a caſe of particular oppreſſion. There mult be a general rule upon this ſub- 


ject, and that general rule allows but 40s. coſts, and muſt be abided by, and there- 
fore the motion was refuſed, Earl of Mazarine v. Lindon, 2 Brotone, 291. 

75. Wherever a bill is amended, though the defendant need not put in an anſwer, 
unleſs ſerved with /ubpzna for that purpoſe, yet he may do it without being lo ſerved, 
if his intereſt is affected. Foſter v. Foſter, 2 Brown, 616. 


76. The Court of King's Bench was moved to amend a bill of Middleſex, which was 
filed as in the 24th year of Geo. III. by making it according to the truth of the fact, 
as of Hilary term 25 Geo, III. And the motion was granted accordingly; becauſe 
there was in this caſe ſomething to amend by, namely, the precipe, which is a circum- 
ſtance by which the Court have always been guided; and in the Court of Common 
Pleas, fines and recoveries are amended every day, upon the principle that there is 
ſomething to amend by. Green v. Kennet, 1 Term Rep. B. R. 782. 


77. In a Qui tam action for uſury, a motion was made to amend the declaration, 
in the dates and ſums; upon the ground, that as the action was commenced four 
years ago, if the plaintiff was obliged to commence another, the defendant might 
plead the ſtatute of limitations; and becauſe all the proceedings were yet in paper. 
But the Court ſaid, that though there was no difference between civil and penal actions, 
as to amendments at common law, whilſt all was in paper; yet as this action had been 
hanging over the defendant's head for four years, they would not in their diſcretion 
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Amendment. 


permit the propoſed amendments to be made; becauſe that would in effect amount 
to a permiſſion to bring another action, and deprive the defendant of the benefit of 
pleading the ſtatute of limitations. Goff v. Popplewell, 2 Term Rep. B. R. 707. 


78. Upon a judgment to recover againſt two defendants, a writ of error was brought 
in the Exchequer Chamber by one of them only, and the judgment having be! at- 
firmed, and coſts given of the writ of error, both the defendants were taken under a writ 
of execution for the whole ſum, including the coſts of the writ of error, as well as the 
original ſum recovered. In this cafe the Court permitted the plaintiff to amen his 
writ of execution, as to the defendant who did not join in the writ of error, by altering 
it to the original ſum recovered. Laroche v. Waſborough, 2 Term Rep. B. R. 737. 


79 Where a defendant in replevin made cognizance for rent in arrear, and the 
jury found a verdict for him, and damages to the amount of the rent claimed in his 
cognizance, without finding either the amount of the rent in arrear, or the value of the 
cattle diſtrained, and judgment was entered for the damages aſſeſſed; the Court per- 
mitted the defendant to amend his judgment, and to enter a judgment, pro reloris 
habendo, after a writ of error had been brought. Rees v. Morgan, 3 Term Rep. 
B. R. 349. 


80. If a ñ. ſa. be ſued out into one county, where it ſhould have been a zeſt. H. /a. 
without any original f. fa. and the plaintiff afterwards ſues out an orginal ,. fa. the 
Court will permit him to amend the former, on payment of coſts. Coppertbwaile v. 
Owen, 3 Term Rep. 657. 


81. In an action for money paid by the plaintiffs as executors, and alſo for money 
paid by their teſtator to the uſe of the deſendant, there were two pleas; 1ſt. The 
general iſſue. 2d. The ſtarut- of limitations. A verdict having been found for the 
plaintiffs generally on the firſt iſſue, and no notice taken of the laſt, the defendant 
brought a writ of error in the Houſe of Lords upon two grounds; iſt. That no verdict 
was given on the ſecond plea; and 2d. That the two ſeparate demands could not be 
joined in one action. After a joinder in error, and a day appointed for argument in the 
Houſe, the plaintiffs obtained a rule of the Court of King's Bench to ſhew cauſe, why 
they ſhould not be at liberty to amend, by having a verdi& for them on the ſecond 
plea, and by entering the verdict on the counts for money paid by the executors, and 
for money had and received to their uſe. After argument, the Court ſaid, that ſuch 
amendments had been frequently permitted; the firſt was merely the ſlip of 
the clerk, in not entering up the verdict for the plaintiffs on the ſecond plea; and as 
to the ſecond, it was not error; for though an executor, when ſuing for a debt due to 
his teſtator, could not join a debt due 7o him/elf, in his own right, yet it was the con- 
ſtant practice to join in the ſame declaration ſeveral counts for money had and received, 
by the defendant to the uſe of the teſtator, and 4 the uſe of the executor, as ſuch, and 
therefore the rule was made abſolute. Petrie v. Hannay, 3 Term Rep. B. R. 659. 


82. The paſtea may be amended by the Judge's notes, at any time, even after final 
judgment and a writ of error brought. This practice is of infinite utility to the ſuitors, 
and is as antient as the time of Charles I, Doe v. Perkins, 3 Term Rep. B. R. 749. 


8.3. There 
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Amendment. 


83. There is no inſtance in which the court of King's Bench has ever given leave 


to amend, as /o the parties to the ſuit, in a Qui tam action, after a demurrer. Evans 
v. Stephens, 4 Term Rep. B. R. 224. 228. 


$4. An information was filed by the Attorney General againſt the defendant, for 
certain offences committed in India, the trial whereof is particularly provided for by 
the ſtatutes 24 Geo. III. c. 25. and 26 Geo. III. c. 27. To this information the de- 
fendant demurred. The Attorney General then obtained a rule to ſhew cauſe, why 
the information ſhould not be amended in certain particulars. After cauſe had been 
ſhewn, the Court ſaid, that if amendment after amendment were to be applied for 
to harraſs the defendant, perhaps they would refuſe to lend their aid any longer; 
but this was an application in the ordinary courſe f juſtice. The act of parhament 
on which theſe proceedings are founded, is indeed introductory of ſomething novel 
in the progreſs of them; bur as fai as this information has alicady proceeded, there 
is nothing to diſtinguiſh it from other informati ns. At preſent, the intormation 
has gone on in the common courſe, and therefore we may fairly tiy the propriety of 
this application by the common rules of practice on the like p:ioceedings Now 
amendments upon informations are ſo much a matter of courle, that they are even 
made upon an application to the Judges, at their chambers. With reſpect to the 
propoſed amendments altering the nature of the undertaking of the bail, the ſame 
objection would equally apply to amendments in all other informations. But it is 
ſaid, that they ought not to be allowed here, becauſe the Legiſlature having pre— 
cluded the defendant from moving in arreſt'of judgment for any detect in the pro- 
ceedings, and having only provided for the caſe of his demurrer being over-ruled, 
could not have intended that his demurrer ſhould be concluſive, if it prevailed. We 
cannot here examine the hardſhip of ſuch a proviſion ; but let it always be remem- 
bred, that the defendant has alſo an extraordinary indulgence granted to him; for he 
is not concluded by a bad demurrer, but may afterwards be tried on the merits, 
However, at all events, it is right that the nature of the oftence ſhuulu be made to 
appear clearly and legally upon the record, to the judges who are to tiy it, and 
theretore we are clearly of opinion, that this amendment 1s ablulutely of courſe, 
Rex v. Holland, 4 Term Rep. B. K. 457. 


85. A Mandamus was granted to the defendants to admit a freeman, to which they 


made a return, which was traverſed ; but the plaintiff not having procteded ual 
according to the practice of the court, a judgment was ente ed as in the calc 11! a non» 
ſuit. A motion was then made to amend the Mandamns, alledgins it the piike- 


cutor had ſtated the cuſtom of the borough, relative to the ad on of burgeſſes, 
too narrow; but the Court ſaid, the officers infomm us, that in the tive of Lord 
Chief Juſtice Lee, ſuch an application was made and guſcd. And we think, that 


at all events, in ſuch a caſe as the preſent, where the return has been traverſed we 


ought not to permit this amendment to be made. The parties may apply ior 
another writ. Rex v. The Mayor, Sc. of Stafford, 4 Term Kep B. N. 635. 
86. The Court will not grant lcave to ainend a recovery, upon an affidavit only 


that the party meant to include all his eſtates in a particular county. But it muſt 
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appear on the face of the deed to lead the uſes, that there is ſufficient ground for an 
amendment. Pearſon v. Pearſon, 1 Term Rep. C. B. 73. 

87. Where a defendant, who is an executor, ſtates, in a plea of a former judg- 
ment recovered againſt him, a leſs ſum than the judgment was really for; if it clearly 
appears that a greater ſum was recovered, the Court will permit the defendant to 
amend the record, by inſerting the real ſum in the plea, although the application 
for ſuch amendment was not made, until near three years after the record had been 
regularly made up. Skutt v. Woodward, 1 Term Rep. C. B. 238. 

88. Where a Fi. fa. is ſued out into a different county from that in which the 
venue is laid, and the party ſuing it, afterwards takes out a Fi. fa. into the proper 
county, and gets a return of nulla bona; the Court, in order to warrant the Fi. fa. 
which firſt iſſued, will permit it to be amended, by inſerting the return of nulla bona, 
and the teſtatum clauſe, although the ſecond writ be returnable ſeveral days before 
the judgment was ſigned ; becauſe judgments relate to the firſt day of the term, ex- 
cept in the caſe of bona fide parc for a valuable conſideration. Mayer v. Ring, 
1 Term, Rep. C. B. 541. 


CHAP: XI. 


Annuity, 


I. What ſhall be held to be a good Annuity, or Rent Charge, et è contra. 
II. How far a Court of Equity will or will not give a Remedy for recover- 
ing en Annuity, or Rent Charge, where the Party has no Remedy at 
Law. 
III. Concerning the Redemption of Annuities. 
IV. Proceedings at Law reſpecting Annuitics. 


I. What ſhall be held to be a good Annuity or Rent Charge, et è contra. 


I, HE late Duke of Mbarton, by a deed poll under his hand and ſeal, dated 
the 24th of March, 1719, © Conſidering that the public good is ad- 


te yanced by the encouragement of learning, and the polite arts, and being pou 
. © therein 
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« therein with the attempts of Dr. Young, in conſideration thereof, and of the love 
« he bore him, did give and grant unto the ſaid Dr. Young an annuity of 1001. to 
« hold during his life, payable out of all and every the Duke's manors, meſſuages, 
« ]ands, tenements, and hereditaments, to be paid him or his aſſigns half yearly, or 
« quarterly, with a clauſe of diſtreſs in caſe of non-payment.” By an indenture 
dated the 1oth of July, 1722, between the Duke, of the one part, and Dr. Young, 
of the other part, reciting the above deed poll, and that the Duke was indebted to 
the Dr. in 250/. for the arrears of his annuity, up to Midſummer then laſt, and in the 
further ſum of 1007. making together 350 l. and alſo reciting, that the Dr. had, at 
the Duke's ſpecial inſtance and requeſt, quitted his ſervice in the Earl of Exeter's 
family, whereby he loſt an annuity of 100/. and that the Duke being willing to make 
him ſome amends for ſuch loſs, had propoſed to give him a further annuity of 1001. 
to be paid quarterly, in lieu of the 350 l. ſo due to him, and of his loſs in quitting 
the Earl of Exeter's family; it was witneſſed, that for theſe conſiderations, the Duke 
did give and grant to Dr. Young, one other annuity of 1001. beſides the annuity 
granted by the above deed poll, to hold to him and his aſſigns during his life, clear 
of incumbrances; and the Duke thereby charged all his manors, Sc. with the pay- 
ment of both annuities. In Hilary term, 1722, a bill was brought by the Duke's 
judgment creditors, for a ſatisfaction of their demands; and by a decree made in 
that cauſe, certain truſt eſtates were directed to be fold, and that the money ariſing 
therefrom ſhould be paid to the creditors, according to' their priority, and the re- 
ſidue to the Duke. Dr. Young came in as a creditor before the Maſter, in that 
cauſe; and after ſtating at large the conſiderations of the two annuities, he ſtated alſo, 
that the Duke gave him a bond, dated the 15th of March, 1721, in the penalty of 
12007. conditioned for the payment of 600 J. in conſideration of his taking ſeveral 
journies, and being at great expences in order to be choſen a member of the Houſe of 
Commons, at the deſire of the Duke; and in conſideration alſo of his giving up two 
hvings of the value of 200. and 400 J. per ann. in the gift of All Souls College, upon 
the promiſes made by the Duke of ſerving and advancing him in the world. After the 
Duke's death, his bond creditors brought their bill, ſetting forth the decree in the 
former cauſe, that all the judgment and other creditors thereby provided for had 
been paid, and that there remained ſufficient in the truſtees hands to pay the bond 
debts. They then inſiſted, that the claim of Dr. Young was to be conſidered as a 
gratuity, or preſent only, and therefore ought to be poſtponed to the ſatisfaction of 
their demands. In this latter cauſe, the Maſter made a report ot Dr. Young's de- 
mands, and after ſtating the ſeveral facts beivre mentioned, relating to the two an- 
nuities, and the bond, ſaid, that he did not find any pecuniary conſideration either 
for the bond or the annuities; he then ſtared, that ſeveral ot the Duke's creditors, 
for money really lent to him, were ſtill unpaid, and therefore he ſubmitted to the 
judgment of the Court, whether the demands of Dr. Young ſhould take place of any 
of the debts ſubſequent in time, which were far a conſideration in money. lhe 
ſpecial matter of this report having been argued, the Lord Chancellor ſaid, he could 
not then determine how far Dr. Young was to be preferred or poſtponed to general 
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creditors, becauſe they were not before the Court; as to the firſt annuity, his Lora— 
ſhip was of opinion, that the conſideration for granting it was not a legal one; for 
though it might be a very good inducement, yet it would not amount to a valuable 
conſideration in the eye of the law. But then Dr. Young, in his examination before 
the Maſter, ſwears, that he quitted the Fxcter family, and refuſed the annuity of 
100. which had been offered him for his life, provided he would continue as a tutor 
to Lord Burleigh, merely upon the preſſing ſolicitations of the Duke of Harden, and 
the aſſurances he gave him of providing for him in a much more ample manner. If 
this be the truth of the fact, and it is no where contradicted, it certainly does amount 
to a valuable conſideration; for it has been truly ſaid, that a conſideration will 
equally ariſe, where a perſon gives up a certain pecuniary advantage at the time of 
the grant, as where a ſum of money is actually paid down at the time. Though 
therefore the grant of the firſt annuity may be voluntary, taken ſingly, yet the recital 
in the ſecond will alter the nature of it, and turn it into a valuable conſideration; for 
as there were arrears due on the firſt, there is no doubt but this was a juſt and lawſul 


debt, and the promiſing not to ſue for theſe arrears was a good conſideration, and 


from that time the firſt annuity ceaſed to be a voluntary grant. As to the bond, his 
Lordſhip ſaid, it could never be ſupported in any other light than as a voluntary one, 
nor could the conſideration of it be conſidered as valuable; the Dr's. annuities were 
therefore directed to be paid out of the money remaining in the hands of the truſtees, 
which aroſe from the ſale of the truſt eſtates, ſo as not to diſturb any payments which 
had been already made. Stiles v. Attorney General, 2 Atk. 152. 


2, In the caſe of a deviſe to truſtees of a ſum of money to be laid out in the pur- 
chaſe of an annuity clear for A. the Lord Chancellor ſaid, he muſt direct the truſtees 
to lay it out in the purchaſe of an annuity free from taxes, which is the proper mean- 
ing of the word clear, Todg ſworth v. Crawley, 2 Atk. 376. 


3. A ſeme covert having, by marriage articles, a power by deed or will, to ap- 
point 40007. among ſuch of her kin, as by the ſtatute of diſtribution, would be en- 
titled to her perſonal eſtate, if ſhe died unmarried and inteſtate, made her will; and 
thereby, after reciting the power, ſhe directed and appointed the 4000/7. to be paid 
to her nephew V. G. for his own uſe and benefit. But in conſideration thereof, he 
was to pay his mother an annuity of 1007. during her life, for her ſeparate uſe, and 
to enter into a bond with a penalty for ſecuring the payment thereof. VV. G. died in 
the teſtatrix's life-time, and after her death, her next of kin brought their bill, 
claiming the 4000 J. under the articles, as in default of appointment. A croſs bill 
was alſo brought by the father and repreſentative of the appointee, claiming the 
4000. in that right, and claiming alſo the arrears of his wife's annuity, who was 
dead. On the hearing of theſe cauſes, the Lord Chancellor was of opinion, that the 
apppointment was void, by the death of the nephew in the teſtatrix's life-time ; but 
that the annuity war a ſubſiſting charge, notwithſtanding his death; and that 
therefore the plaintiff in the croſs cauſe was entitled to the arrears, Oke v. Heath, 
1 Lex. 135. | 


3 4. The 


Annuity. 233 


4. The plaintiff's claim, in this caſe, was of three annuities given by her huſhand's 26th June, 
father, the firſt of 10 J. per ann. by deed, for a term of 99 years, chargeable on a Neg. Lib. A, 
particular eſtate, upon condition that ſhe maintained her ſon, The ſecond of 61. per p. 678. 
ann. during her widowhood, and ſecured by bond. The third of 10/7. per ann. given 
by will, and charged generally. The Lord Chancellor ſaid, the queſtion is, W he- 
ther the latter annuity can be conſidered as a ſatisfaction for either of the other two 
granted in his life. For both together amounting to 161. per ann. that being but 
10 l. per ann. cannot be a ſatisfaction; nor can it for the 101. annuity granted by 
deed; although there are ſeveral caſes in which the Court leans againſt double pro- 
viſions, on the foot of parity between them. Though it is voluntary in reſpe& of 
his grandſon, it is not ſo in reſpect of the daughter in law; who being by agreement 
to maintain her infant ſon for it, otherwiſe to ceaſe, is conſidered as a purchaſer; 
and the grandſon would have a right to come into Equity by prochein amy, for main- 
tenance thereout. Another objection to its being a ſatisfaction is, becauſe out of dif- 
ferent funds ; the firſt being part of a particular eſtate, the latter charged on the ge- 
neral fund of real and perſonal. But as to what is laſt ſaid, I am doubtful; and ra- 
ther think, ſhe cannot come into Equity ; becauſe this does not come by way of al- 
lowance, out of any thing for which ſhe was to account, (for if ſo, and ſhe had a right 
to it, ſhe muſt have that allowance, whether againſt a purchaſer for valuable conſide- 

ration or not,) but this was a bill originally for ſatisfaction of arrears and growing 
payments; and then the rule which muſt take place, unleſs the plaintiff can diſtinguiſh 
it, is, that a purchaſer for valuable conſideration, without notice, ſhall not be hurt in 
equity, but the remedy muſt be at law. As to the 6/. annuity, which was nothing 
but a debt on his eſtate, I think the laſt will be a ſatisfaction for it; for the perſon ſo 
indebted, gives by his will a better annuity ; which falls within all the rules eſtabliſhed 
of ſatisfaction. If it was a bond for payment of a groſs ſum, and he gave an equal 
or larger ſum by his will, it would certainly be a ſatisfaction. I do believe the intent 
was, as has been ſaid, for the plaintiff to increaſe his bounty; and he has done it, by 
giving an additional 101. per ann. to the firſt 10/7. As to what was further ſaid, that 
the Court will not hold what is given by a will, a ſatisfaction for either, where ſeve— 
ral things are given before, there might be a geat deal in it; and therefore if he was 
chargeable with two, and deviſed an annuity equal to one, I ſhould not have thought 
it a ſatisfaction ſor either, but it ſhould accumulate. But he was not a general debtor 
for both, only for the 61. annuity, having granted the 10/. annuity by way of charge 
on a particular eſtate, and really for the benefit of the grandſon ; ſo that he was debtor 
only for the other, and having given a higher, it cannot be diſtinguiſhed from the 
caſes of ſatisfaction. Graham v. Graham, 1 Vez. 262. 


5. The owner of a rent charge of 3001. per ann. ſuffers it to run for eight years in 27th Juue, 
arrear; on which it was inſiſted, that ſhe had loſt her right, upon two grounds; either . 4. 
that ſne muſt be taken to have releaſed this arrear to her ſon, or elſe that her per- p. 25 
mitting him to enjoy the eſtate without demanding it, was in order to favour him 
2 fraudulently, to the prejudice of the remainder-man. But the Court ſaid, it 

i would be carrying it too far to ſay, that becauſe the owner of a charge upon an eſtate 


lets it run in arrear for eight years, it muſt be preſumed abſolutely releaſed ; ther- 
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is no ſuch ſtatute of limitation to bar her, nor any ſuch length of time as to infer 
preſumption of payment; and therefore ſhe was held to be entitled to the arrears, 
Aſton v. Aſton, 1 Vez. 264. 267. 

6. A bill was brought demanding intereſt upon the arrears of an annuity, or rent 
charge; againſt which it was urged, that intereſt is never given for the arrears of an 
annuity, wherever it is diſcretionary on conſideration of the circumſtances; as where 
it will exhauſt the fund for creditors, or diſinherit an heir at law; both which circum- 
ſtances concurred in this caſe, together with ſeveral other circumſtances of hardſhip. 
The Court ſaid, the queſtion of intereſt is in ſome degree diſcretionary, but not ſo 
arbitrary as to ſay, that the party ſhall have intereſt or not, according to humour ; 
but according to the circumſtances. If creditors may not be paid their debts, in caſe 
their arrears are paid with intereſt, that will have ſome weight; but it does not ap- 
pear in the cauſe, nor any thing as to hardſhip on the heir at law; and till that is 
made part of the cauſe, it cannot be taken notice of. However, the opinion of the 
Court was reſerved, on the interpoſition of counſel for liberty to introduce thoſe 
circumſtances. Morris v. Dillingham, 2 Vex. 170. 


7. R. C. made his will, and thereby, after giving an annuity to his wife, and ſe- 
veral legacies to other perſons, he appointed S. and G. joint-executors ; and directed 
them to intail on his daughter and her iſſue, all the eſtate and effects which ſhould 
belong to him, after payment of the ſeveral charges in his will mentioned. But in 
caſe of her death, and failure of her iſſue, he deſired them to divide it in moieties, 
between his two nephews; then follow theſe words, * My intention being, that the 
te capital be laid out and ſecured, and the intereſt be made good to my daughter, for 
ce life, and to her lawful heirs for ever; but in caſe of her and their failure, the ſame 
« ſhall go to my ſaid nephews moietively.” This will was not executed according 
to the ſtatute of Frauds; part of the teſtator's property conſiſted of an annuity of 1000, 
per ann. in fee, granted by King Charles II. out of the Barbadoes duties. And on a 
bill brought to have ſeveral queſtions ariſing upon the teſtator's will determined by 


the Court, the queſtions relative to this annuity were, 1ſt. Whether it was to be 


conſidered as in the nature of a rent, and to partake of the realty, or as a mere per- 
ſonal thing, to a man and his heirs, inheritable according to ſuch rules of deſcent, as 
the law allows to ſuch perſonal things. And 2d. Whether or no it could paſs by a 
will, not executed according to the ſtatute of Frauds. As to the firſt queſtion, the 
Lord Chancellor ſaid, that he was clearly of opinion it was a mere perſonal annuity, 
having no relation to lands, or tenements, or by any means partaking of the nature 
of rent. Suppoſe King Charles I. had granted the Caribbee iſlands to Lord Carli/, 
with a reſervation of a ſtrict rent of four and a half per cent. in ſpecie, on the product 
of thoſe iſlands, and that afterwards King Charles II. had granted 1000 J. per ann. in 
money out of the produce of that rent to Lord Kinnoul and his heirs, this would have 
been a mere annuity, becauſe a rent cannot be reſerved or granted out of a rent; part 
of a rent may indeed be granted, but a new rent cannot be reſerved or granted there- 
out, becauſe no diſtreſs or aſſize can be taken of it. Conſequently, if the four and a 
half per cent. in ſpecie had been a rent, like a corn rent, this annuity would not have 
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been a rent. It is therefore a perſonal inheritance, which the law ſuffers to deſcen 


to the heir, but has nothing to do with the realty, and ſo is not within the ſtatute of 
Frauds, for lands or tenements only are within that ſtatute. An advowſon indeed 
comes under that deſcription, for it may be held under knight's ſervice; and rents, 
which partake of the nature of land, follow that, and conſequently are all within the 
ſtatute; but nothing is within it, which is not a real right, or intereſt, or partaking of 
the realty, which this annuity is not, though granted in fee. The remaining conſi— 
deration is, whether this which appears to be a perſonal annuity in fee, and conſe- 
quently a perſonal inheritance deſcendible to the heir, is included or compriſed in 
the will, ſo that the executors have an intereſt in, or power over it, for it may be 
either way; and that will give riſe to another conſideration, as to the limitations to 
be made of it, how far by this will they may take effect, or are too remote. On 
the firſt of theſe points, his Lordſhip tkough he thought it a queſtion of ſome doubt, 
yet taking the whole will together, was inclined to be of opinion, that the executors 
had power to ſettle this annuity. And as to the ſecond, namely, the limitations to be 
made of it; he thought that the annuity being capable of a limitation to the daughter, 
and the heirs of her body, did by virtue of the will, veſt in her as a fee ſimple con- 
ditional at common law; with a power, after iſſue had, to alien and prevent the 
poſſibility of reverter; and that as ſhe had iſſue, ſhe was capable of aliening or ſettling 
the ſame, and that the limitation over to the nephews was void, Earl of 87afford v. 
Buckley, 2 Vez. 170. | | 


8. A. P. by her will gave ſeveral pecuniary legacies, and among others, ſhe gave 
to Philip James, the miniſter or paſtor at the meeting houſe at Marloes, 50 J. abſo- 
lutely to his own uſe; then came the following clauſe. © Jem, I give and bequeath 
eto William Cock, his heirs and aſſigns for ever (deſcribing the particular premiſſes) 
ce chargeable nevertheleſs with an annuity of 1@/. per ann. which I give to the miniſter 
© belonging to the meeting-houſe at Marloes aforeſaid, But if the faid houſe at 
« Marlces ſhould not be uſed as a meeting-houſe after my deceaſe, then to the mini- 
« ſter of any other place which the proteſtant diſſenters, called Baptiſts, ſhall meet in, 
ce provided it be in the pariſh of Hemel Hempſtead. And ſhe gave power to the ſaid 
miniſter, to enter and diſtrain on the premiſſes, in caſe of non-payment. Phi/ip James 


enjoyed the annuity till his death; and then an information was filed, at the relation 


of his ſucceſſor, agaiaſt Cock the deviſee, for the eſtabliſhment of the charity, Upon 
the hearing of the cauſe, two points were made; iſt, Whether the relator, within 
the intent of the will, was entitled to come into a Court of Equity, or whether the 
gift was not extinguiſhed, or did not expire at the death of Philip James? 2d. Sup- 
poling the relator to ſtand in the ſame ſituation of James himſelf, whether the charity 
was of ſuch a nature, as it was proper for the Court to countenance, or eſtabliſh ? 
The Maſter of the Rolls, ſitting for the Lord Chancellor, gave the following judg- 


ment upon theſe points. Conſidering the whole frame of the will, the plain intent of 


the teſtatrix was not to confine it to the perſon then miniſter, but to go, upon his 
death, or vacancy, to whoever ſhould be his ſucceſſor, from time to time, The 
interpretation of the deviſe in fee to Cock is, that as he is to have it to him and his 
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heirs for ever, it ſhould be chargeable in the hands of him and his heirs for ever, 
with this ſum, payable in manner aforementioned. Then what is there to reſtrain 
theſe words to the particular perſon named before? She had compleated all the be- 
nefit perſonally deſigned to James, not conſidering him as the perſon in all events 
intitled to this, as he might remove to another place. She had given him go/. 
abſolutely, and does not ſay, I give to the ſaid miniſter, which might be urged per- 
ſonally to refer to him; though I ſhould have no doubt, even if it had been fo. 
The word aforeſaid cannot run back; for all the reference thereof is only the houſe 
called Marloes. She plainly intended, this ſhould have a continuation, having provided 
for the particular accident that did happen; that they might be ejected from the houſ: 
called Marloes, and be forced to aſſemble in another place in that pariſh. The rela- 
tor therefore, ſuppoſing it a good charitable uſe, is entitled to the benefit of this; for 
1 muſt conſtrue it to mean a miniſter for the time being. As to the charity itſelf, 
whether it is ſuch as this Court would think reaſonable to aid, in order to carry into 
execution, it ſeems on the authorities cited, that this is not now to be made a queſtion; 
for not only that caſe of the Quakers,* but that cited for defendant, of the Jews, 
ſeems ſtrong in ſupport of this. The Baptiſts are perſons the legiſlature have thought 
proper ſo far to countenance, as a denomination of Chriſtians, as to extend the tole- 
ration to them, ſtanding on the ſame foot as Quakers, another ſpecies of Diſſenters; 
if therefore the Court has eſtabliſhed it in caſe of a proviſion for Quakers, there can 
be no reaſon why a difficulty ſhould be made, to give this kind of diſſenters the be- 
nefit of this proviſion. In the Quakers caſe, the Court went a great way, not only 
countenancing it as a good charitable uſe, but ſupplying the want of a ſurrender to 
the uſe of the will. Da Coſta v. D' Pays went on this, Lord Chancellor refuſed to 
carry it into execution, becauſe it was not for the ſupport or encouragement of any 
denomination of Chriſtians whatever; for had it been ſo, he ſeems, for the reaſons 
given by him, to be of opinion, that it ought to be eſtabliſhed, I own, I was ſur- 
prized that there have been no other caſes in relation to this; which may be from its 


not being doubted ſince the act of Toleration, whether this ſort of people are not to be 


conſidered as entitled to the aid and aſſiſtance of this Court, as to what relates to their 


_ own worſhip and religion, as much as other people. It is ſaid, the act was not de- 


ſigned to have continuance, but only for the ſcrupulous conſciences then in being; 
but that is not the conſtruction ever put upon it. There are few now, who were 
then in being; yet have they the benefit of that act. I cannot therefore narrow 
it to that. It is ſomewhat material, that the late Morimain act has made no diſtinc- 
tion between one ſet of people and another; but however, this charity and the death 
of the teſtatrix, was long before the Morimain act; and therefore not affected by the 
queſtion made, where the teſtator died after the act, and the will was made before, 
which it has been determined ſhould take place. I do not think myſelf at liberty to 
conſider this queſtion quite at large, but as a matter over which the Court have ſo far 
exerciſed its ſuperintendancy already. The relator therefore is intitled to the arrears 
of the annuity, and a decree for the eſtabliſhment of the charity, for the payment for 
the time to come, and to his coſts. Attorney General v. Cock, 2 Vez. 273. 
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9. A man having a wife and two children, by his will gave an annuity of 1207. to 6th July, 


his wife during her natural life, payable half yearly; and directed his executors to pur- 
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chaſe, if they could, the ſaid annuity in government ſecurities of 99 years, or ſome p. 173. 


other longer term; and if they could not, then they were to purchaſe lands of 2001. 
a year value, to be ſettled in ſuch manner, as that the annuity of 120 J. ſhould be to 
his wife free from taxes, with remainders over. He then directed, that if he ſhould 
leave any child living at his death, his executors ſhould out of the profits of the reſidue 
of his eſtate, pay to his wife 3o/. per ann. for the maintenance of ſuch child. And 
after giving legacies to ſome collateral relations, he gave all the reſidue of his eſtate, 
both real and perſonal, to be put out to and for the beſt advantage, for all and every 
his child and children who ſhould be living at his death, equally to be divided between 
them, ſhare and ſhare alike, and to be paid at their reſpective ages of 21, or marriage. 
After the teſtator's death, there appeared to be a deficiency of aſſets; and therefore 
the widow brought her bill, for ſatisfaction of the arrears and growing payments 
of her annuity ; inſiſting, that it was in the nature of a ſpecific legacy, and that there- 
fore it ought not, upon the deficiency of aſſets, to ſhare the fate in common with the 
other pecuniary legatees. After hearing the cauſe, Lord Chancellor gave the follow- 
ing judgment. All theſe teſtamentary cauſes depend upon the particular penning of 
the will or teſtament, and the intent ariſing ; which is to be collected out of the words 
of the teſtator, and the order in which he has placed them. Ir is certain, that the 
placing the words or clauſes in a will in different orders, does not often induce the 
Court to make a conſtruction to vary the intent of the teſtator ; but that, notwithſtand- 
ing the clauſes are placed out of time in the will, the general rules ſhall prevail; as 
the Court ſtill lets ſuch rules prevail on the whole, though wills are commonly inaccu- 
rately made, the teſtator being conſidered as inops conſilii. But this is a very ſtrong caſe 
to ſhew, that this annuity, and the fund for it, was intended by the teſtator to be 
preferred to all the other legacies in the will. It is not ſuggeſted, that either the wife 
or children, have any other proviſion; and when a man is ſo ſituated as he was, and 
(as appears from other words in the will) having a proſpect of more children, and no 
proviſion by ſettlement or otherwiſe under which his wife or children could claim, it 
was natural for him in making a diſpoſition of his eſtate ſo to give it, that their pro- 
viſion ſhould be in the firſt place; and not to abide by the contingency of his eſtate 
producing more or leſs at the time of his death, and of ſharing in proportion. 
with others, ſtrangers in blood, though friends to him, or collateral relations, to 
whom he had given legacies; it was natural, he ſhould not intend they ſhould abide 
by that event, though that is the general rule of law. As to annuities, whether to 
be conſidered as ſpecific legacies, there have been caſes in this court, in which an- 
nuities in general have been ſo conſidered; becauſe it is a direction of the teſtator, 
that his perſona) eſtate ſhould be a fund to anſwer that. I believe the firſt caſe, in 
which that was broke in upon, was by Sir 7o/zph Jekr!!, when he was firſt Maſter of 
the Rolls, in Alton v. Medlicot, where there was no gift, but a direction in the will 
to lay ſo much out of the perſonal eſtate to purchaſe an annuity ; which he held a 
pecuniary legacy, and. to abate in proportion. Afterwards the Court conſidered, 
2 that 
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that the diſtinction was extremely nice between ſuch a direction in the will, and a giſt 
in the will of that annvity out of his perſonal eſtate ; that in ſenſe and reaſon it 
amounted to the fame thing; therefore, and as the Court endeavours to favour 
equality, there has been ſince, I believe, a determination, that even an annuity by 
will out of perſonal eſtate, by way of direct deviſe or legacy, ſhould abate in propor- 
tion with pecuniary legatees; but (till that is only in general caſes, for the intent of 
the teſtator, on the conſtruction of the will, muſt be followed; if he prefers ſuch an- 
nuitant before other legatees. This caſe is very ſtrong for that, for it is natural that 
his wife and children ſhould have this out of his eflate, before the gift to ſtrangers ; 
and, as appears to me, he has expreſſed that. There certainly may be caſes, 
wherein ſuch a conſttuction may be made as the defendant's counſel inſiſt upon, 
as to theſe reſidues; but the queſtion is, Whether that was his intent? 'To find out 
which, conſider the conſequence; it is this, that I muſt preſume he intended the 
whole maintenance for his children at the time of his death, ſhould depend on this 
contingency ; whether there would be any ſurplus after purchaſe of this annuity, (the 
whole of which was to go to the wife for life), and after all theſe pecuniary- legacies 
to collateral relations; which were merely voluntary in him, he not being under ob- 
ligation to make proviſion for them, as he was for his children. I am of opinion, 
that is an unreaſonable conſtruction, and contrary to the intent. It is ſaid, there are 
caſes, wherein the Court has gone a great way to level legatees, and make them 
abate in proportion, as in Brown v. Allen, 1 Vez. 31. I do not remember the ſtate 
of that caſe, and there may be a difference in che ſtate of it; for if the teſtator ſays 
« Imprimis, Or in the firſt place, I give ſuch a legacy,” that amounts only to the or- 
der in which he expreſſes his gifts in the will, and to nothing more. But if he had 
ſaid, © to be paid in the firſt place,” and it had been in that caſe a proviſion for a 
wife, I ſhould have doubted of that determination ; and ſhould have inclined to 
think it was a declaration of his intent, that that proviſion for his wife ſhould come 
out of the perſonal eſtate, and be paid in the firſt place; becauſe there is ground for 
that, from the preference to a wife and children unprovided for. If indeed in that 
will they all ſtood in equal degree, it was ſufficient ground for the Court not to pre- 
ſume a preference; but if it was a proviſion for a wife or child unprovided, that is 
different, but this is a ſtronger caſe from the other obſervation. I am of opinion 
therefore, that this annuity muſt be preferred. Lewin v. Lewin, 2 Vex. 415. 

10. A man deviſes, © All my arrears of rent and intereſt due at my death.“ The 
teſtator, at his death, had no arrears of rent due, having collected them all in his 
life-time ; but there were ſome arrears of an annuity due to him. The Court held, 
that though theſe arrears could not paſs under the denomination of arrears of rent, 
yet they might, within the teſtator's intent, pals as arrears of intereſt; eſpecially, 
as in another part of his will, he had called this annuity his eſtate, which ſhewed that 
he conſidered it as ſuch. Hele v. Gilbert, 2 Vez. 430. 


11. The plaintiff, in this caſe, had conſiderable gifts or proviſions left him by the 
will of his aunt, and of his half brother ; the defendant, who was his uncle, was the 
acting executor and truſtee in both theſe wills, and he alſo ated as guardian to the 
plaintiff, 


Annuity, 


plaintiff, during his minority; he having neither father nor mother. The plaintiff 
came of age in April, 1746, and in Ofober, 1747, he entered into a tranſaction with 
his uncle, whereby he granted him an annuity of 60/. and gave him a general re- 
leaſe, and alſo two written diſcharges; all which inſtruments bore the ſame date, 
Some time afterwards, the plaintiff brought his bill to ſet this annuity aſide, upon 
the general principle of its having been made juſt after the plaintiff came of age, 
and without being thoroughly informed of his circumſtances. On the hearing of the 
cauſe, the Lord Chancellor gave judgment as follows. The queſtion is, Whether 
the plaintiff is, in this Court, intitled to be relieved totally againſt this grant, or 
whether itis to ſtand for the whole, or any part? The grounds for relief are, firſt, the 
genera] grounds and principles allowed in this court; next, particular grounds, from 
circumſtances in this caſe, The general grounds to be relieved againſt this annuity, 
are certainly of ſuch a kind as the Court has allowed in other inſtances, provided the 
circumſtances of this caſe came up to the rule laid down therein. Where a man 
acts as guardian, or truſtee in nature of a guardian, for an infant, the Court is ex- 
tremely watchful to prevent that perſon's taking any advantage immediately upon his 
ward, or ceſcui que truſt coming of age, and at the time of ſettling accounts, or de- 
livering up the truſt; becauſe an undue advantage may be taken. It would give an 
opportunity, either by flattery or force, by good uſage unfairly meant, or by bad 
uſage impoſed, to take ſuch advantage; and therefore the principle of the Court is 
of the ſame nature with relief in this court on the head of public utility, as in bonds 
obtained from young heirs, and rewards given to an attorney pending a cauſe, and 
marriage brokage-bonds. All depend on public utility; and therefore the Court 
will not ſuffer it, though perhaps in a particular inſtance there may not be actual 
unfairneſs, Upon that ground I went in the caſe cited, Pierſe v. Waring, 13th 
November, 1745, in which I have added, at the end of my note taken at the hearing 
of the cauſe, * to be abſolutely ſet afide, being between a guardian and his ward juſt come 
« of age, and on reaſon of public utility.” How does this caſe ſtand? The detendant 
appcars to ſtand in the place, not of a common truſtee barely of a particular eſtate, 
but of a truſtee, acting in fact as guardian for the minor, his nephew, and taking 
care of his perſon and his eſtate; ſo that the condition of theſe perſons, the plaintiff 
and the defendant, comes within this rule, Next, conſidering the nature of the 
tranſaction, which was when the plaintiff was about twenty-two, the reſult is, (and 
this brings it within Pierſe v. Waring, ) that at the very time this uncle, who was 
truſtee, and acted as guardian, pretended to come to an account and deliver up the 
eſtate the plaintiff was entitled to, he took a voluntary beneficial grant ot an annuity 
from this ward of his. That is the very time, at which there is the beſt opportunity 
to take the advantage of getting ſuch a bounty as this; for at that very time the 
eſtate is to be accounted for and delivered up. The thing ſpeaks for itſelf; * will 
* not deliver up the eſtate you are entitled to, and account, unleſs you grant me this.” 
Beſides, it appears to be a previous delign of the defendant, and that he ſtipulaced 
and higgled for that annuity at that ve:y time, when a truſtee ſhould avoid it. The 
rule of the Court, as to guardians, is extremely ſtrict, and, in ſoine caſes, does 
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infer ſome hardſhip; as where there has been a great deal of trouble, and he las 
acted fairly and honeſtly, that yet he ſhall. have no allowance; but the Court has 
eſtabliſhed that on great utility, and on neceſſity, and on this principle of humanity, 
that it is a debt of humanity which one man owes to another, as every man is liable 
to be in the ſame circumſtances. Undoubtedly, if after the ward, or cefui que 
truſt, comes of age, and after being actually put into poſſeſſion of the eſtate, he 
thinks fit, when /ui juris and at liberty, to grant that or any other reaſonable grant, 
by way of reward for care and trouble, when done with eyes open, the Court 
would never ſet that aſide; but the Court guards againſt doing it at the very time of 
accounting, and delivering up the eſtate, as the terms; for the Court will not ſuffer 
them to make that the terms of doing their duty, This caſe, therefore, is within 


thoſe general principles. Next, as to the particular circumſtances relied on to 


diſtinguiſh this caſe out of the general rule, I am of opinion, that all bear againſt 


that, and tend to ſhew actual impoſition on the part of the defendant. It does not 


appear, that the nephew was in circumſtances to grant this clear annuity, any more 
than the uncle was to provide for himſelf; as to whoſe ability there is nothing in 
proof, except what ariſes from the plaintiff's letter. The circumſtances plainly ſhew, 


that the defendant would not part with the eſtate, until he was ſure of this grant; 


then here is a ground to go, not only on the general principles, but to ſhew that the 
defendant did aftually make uſe of that influence. The plaintiff's letter, and his 
kind expreſſions therein ſhew, that he was impoſed upon, thinking every thing was 
ſurrendered up, whereas the legal eſtate is ſtill in the defendant; nor is there any 
evidence of an account made up of the perſonal eſtate, proved to have come to de- 
fendant's hands. Certainly, if any thing could make ſuch a tranſaction ſupportable, 
it muſt be where there was a real and fair account; of which there is no evidence, 
and yet a general releaſe is given upon delivering up ſeveral papers and vouchers, as 
they are called. Therefore, on the general rule, and the nature of this particular 
caſe, and the deluſion and deception under which the plaintiff was, this grant ought 
to be ſet aſide with coſts, and a conveyance, and an account, if the plaintiff prays it, 
Hylton v. Hylton, 2 Lex. 547. 

12. To an action of debt upon bond, conditioned for the payment of an annvuity, 
tha, defendant pleaded bankruptcy; the bond being produced in evidence on the trial, 
the condition recited a leaſe for a term of years, commencing in 1761, from the 
Biſhop of Carliſle to one Hole, which, by aſſignment, became veſted in the plaintiff's. 
teſtator, who aſſigned the leaſe to the defendant, in conſideration of an annuity; and 
the condition of the bond was for the regular payment of that annuity, during the 
reſidue of the term, and for the performance of covenants. It was proved at the 
trial, that the leaſe had been ſurrendered to the Biſhop, ſo that the bond ſtood 
merely as a ſecurity for the payment of the annuity; it was alſo proved, that at the 
time of the bankruptcy, the penalty of the bond was not forfeited, becauſe the an- 
nuity had been regularly paid up. A verdict, however, was given for the plaintiff; 
but ſubject to the opinion of the Court on the following queſtion, viz. Whether this 
bond was a ſecurity, within the ſtatute 7 Geo. I. c. 31? All the payments being fixed 
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at certain periods, though the bond itſelf was not given for goods ſold and delivered, 
or for a debt contracted in the courſe of trade. After this queſtion had been fully 
argued, the Court were clearly of opinion in favour of the defendant. There is a 
conſtruction by the ſtatute 5 Geo. II. c. 3o. ſec. 22, which, without conceiving a 
doubt, takes it for granted, that the ſtatute 7 Geo. I. c. 31. is not merely confined to 
ſecurities for goods ſold and delivered in the courſe of trade, but that it extends ge- 
nerally to all perſonal ſecurities for a valuable conſideration, where the time of pay- 
ment is certain, though poſtponed to a future day; and it corrects ally a blunder in 
the preamble of that ſtatute, which, after ſpecifying particular ſecurities, adds, © or 
other per/ons' ſecurities,” which clearly ſhould have been © other perſonal ſecuri- 
ties.“ A few years after, Lord Chief Juſtice Lee, in the caſe of Swaine v. De 
Mattos, at niſi prius, 2 Strange 1211. looked upon it as a general propoſition, and a 
ſettled point. Theſe alone are ſtrong grounds for extending it to all ſecurities. But 
to conſider it upon the conſtruction of the act itſelf, the preamble is certainly ſpecial 
and particular, and therefore, without expreſs words in the enacting part, the opera- 
tion of it muſt be confined to the preamble; but there is a varicty of caſes where it 
has been determined, that ſtrong words in the enacting part of a ſtatute, may extend 
it beyond the preamble. Now here there are expreſs words in the enacting part, 
which are more large than the preamble. The preamble ſays, the conſideration 
mult be goods ſold upon truſt by merchants or traders; but the enacting part ſays, all 
perſons who ſhall give credit on ſuch ſecurities as aforeſaid, upon a goed and valuable con- 
ſideration, bona fide, for any ſum or ſums of money, or other matter or thing whatſoever. 
The words ſuch ſecurities are only referable to the ſecurities before particularly men- 
tioned, and in which the day of payment is certain, though not yet come. If the 
words were leſs general than they are, their meaning 1s fully explained by the ſtatute 
5 Geo, II. c. 3o. ſec. 22. and by the opinion of Lord Chief Juſtice Lee in the caſe be- 
fore cited. The conſtant practice too of the commiſſioners is very material; who 
admit all debts payable at a future day certain, without any diſtinction as to the con- 
ſideration; provided it be valuable and bona fide. Therefore we are well ſatisfied, 
that the act extends to all perſonal ſecurities for money, or other valuable thing, 
where the day of payment is certain, though not yet come; conſequently there mult 
be judgment for the defendant. Pattiſon v. Banks, Cowper $40. 


13. The plaintiff agreed to purchaſe two annuities for the life of the defendant, 2oth Feb. 
who was the ſeller, at ſix years purchaſe, chargeable upon the dividends of Bank "iT WA 
ſtock, of which the defendant was tenant for life. The annuities being in arrear, p. 155 YE 
the plaintiff brought his bill againſt the defendant, and his truſtees, to have the ar- 
rears ſatisfied, and the growing payments ſecured, There was no evidence of any 
particular impoſition practiſed by the plaintiff, nor did it appear to be a bargain 
ſought by him, but propoſed by the defendant's agent. The Maſter of the Rolls 
therefore made a decree according to the prayer of the bill; and from this decree 
the defendant thought proper to appeal to the Lord Chancellor; who, after hearing 
the cauſe, ſaid, the queſtion is, Whether the Court can infer any impoſition from the 


price? Now this is the moſt uncertain thing in the world; for though there are ſome 
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calculations in general concerning the value of annuities, yet they depend upon cir. 
cumſtances, and there is always a great difference made as to the price, between 
granting an annuity for the buyer's life, and the life of the ſeller. By the proofs in 


the caule it appears, that annuities for the ſeller's life are ſometimes ſold for ſeven 


years purchaſe, and ſometimes for ſix. Now take it in the moſt unfavourable light 
for the plaintiff, it is ſold but one year under the common value; and this Court 
will not take upon them to ſer aſide theſe grants, becauſe fold one year too cheay, 
where it is the agreement of the parties. The ſtate of the defendant's health is like- 
wiſe very material, and will greatly vary the price; and it appears from ſome of the 
witneſſes, that the defendant was in a bad ſtate of health; therefore the Court can 
lay no great ſtreis upon the objection of under-value, But it was faid, that the de- 
fendant was in great neceſſity at the time of granting theſe annuities, and ſo perſons 
generally are when they make contracts of this kind; but this differs from the caſe 
of ycung heirs, becauſe there it is an anticipation of the profits, and before the eſtate 
comes into poſſeſſion. Here the defendant's father was dead, and he was in poſſeſ- 
fon, and there is no evidence to ſhew any particular diſtreſs that the defendant was 
in. The principal point was, the public conſideration of contracts of this ſort, that 
inſtead of relieving perſons, they only dip them further in diſtreſs. If it was an an- 
nuity for gaming debts, or ſupplying extravagance, as jewels, Sc. it would be within 
that rule; but this was a ſale for money, and only one year's purchaſe diſputed as to 
the real value given for it, It was alſo the ſale of an annuity abſolutely, and not re- 
deemable; for when they are redeemable, this Courts looks upon it as an evaſion of 
the ſtatute of Uſury, and only a loan of money. The next objection was, as to the 
Court's giving relief; for in many caſes, though the Court will not ſet an agree. 
ment aſide, yet they will not extend any relief, But in the preſent caſe, there is no 
difference between ſetting it aſide, and not giving relief; there is no bill brought by 
the defendant to ſet it aſide, and therefore this Court will not let things ſtand till, 
but muſt do juſtice between the parties. 2007. a-year is granted out of the defend- 
ant's eſtate of 1000/7, per ann. but it appears, that there were annuities to the amount 
of 8501. a-year granted before; and therefore if the plaintiff had known of ſuch in- 
cumbrances, he would hardly have purchaſed theſe annuities; beſides, there is no 
way of coming at the dividends but 1n this court, it being an equitable eſtate in the 
defendant; ſo that it is not coming here for aſſiſtance, but as it is the grant of an 
equitable eſtate, it is neceſſary to come here, for the truſtees cannot ſafely pay the 
dividends to any body elſe, after notice of this grant; and therefore, in ſuch a caſe, 
the Court is as much bound to give its relief, as if it was a legal title, and an action 
brought at law, where the court of law muſt be obliged to let the party make ule of 
his legal title. This is alſo a very unfavourable caſe on the part of the defendant, 
in ſelling annuities out of an eſtate previouſly incumbered to the full value; and 
therefore the decree muſt be affirmed. Flyer v. Sherard, Amb. 18. 

14. R. D. by will, gave to his kinſman, J. S. during the natural life of his execu- 
tor, an annuity of 50. to be paid him by his executor, by equal quarterly pay- 
ments, and to commence from the teſtator's deceaſe. J. S. ſurvived the teſtator, 
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but died in the life-time of the executor; and therefore the queſtion was, Whether 
this annuity determined on the death of F. F. or was tranſiniſſible to his executor ? 
After argument, the Lord Chancellor ſaid, this caſe mult be determined upon the 
rules of law, the ſame as a grant would be; for there are no particular directions in 
the will to ſhew it ſhould be a mere perſonal annuity, nor does any thing ariſe from 
intention. It is, however, to be conſidered as an annuity ariſing out of the perſonal 
eſtate, and conſequently a perſonal annuity; for the real eſtate cannot, by this will, 
be charged with it, or if it is, it can only be conſidered as a/ſupplemental fund to 
the perſonal eſtate. I am of opinion, that the annuity did not determine upon the 


death of J. S. but that it is ſtill continuing, and that his executors are entitled to it, 
during the life of the teſtator's executor. Savery v. Dyer, Amb. 1 39. 


16. Nathaniel Turner, by his will, after directing payment of his debts, funeral | ith Nov. 
charges, and legacies, gave and bequeathed unto his wife Flizabeth, Zool. a-year Nth 5 
during her life, to be paid annually by his executors; and directed, that on her 105. a 
death, the ſaid 300 J. a- year ſhould be kept and improved by his executors, to make 
a ſum to be given as a fortune to his firſt daughter that ſhould marry after his wife's 
death, with the conſent of his executors; and after one of his daughters was ſo mar— 
ried, he willed, that the ſaid 300. a-year ſhould be kept and improved by his ex- 
ecutors, to make a fortune for the reſt of his daughters on marriage, one after an- 
other; and after all his daughters were married, the teſtator ordered that the ſaid 
Zool. a-year ſhould be given and remain to his eldeſt ſon, Nathaniel, and on his 
demiſe, to the heirs male of his body; and in caſe of his having no iſſue male, then 
to remain to the teſtator's next eldeſt ſon, and the heirs male of his body, He then 
gave the reſidue of his real and perſonal eſtate among all his children equally, and 
appointed the plaintiff, and two other perſons, executors. The teſtator, at his death, 
left ten children, five ſons, namely, Nathaniel, Richard, John, William, and Charles; 
and five daughters. A ſuit was afterwards inſtituted in the Court of Chancery, for 
the purpoſe of taking the uſual accounts of the teſtator's eſtate, and ſecuring the 
payment of the annuity of 300/. and in conſequence of certain proceedings in that 
ſuit, a ſum of 10,0001. South-Sea Annuities, was appropriated and ſet apart to 
anſwer the ſaid annuity. Nathaniel, the ſon, died without iſſue, in the life-time of 
his mother; having made his will, and thereby deviſed the reſidue of his eſtate to 
Jobn Turner, ſince deceaſed, and the plaintiff, upon the ſeveral truſts therein men— 
tioned, and appointed them executors. Archard, John, and William afterwards died 
without iſſue, in the life-time of the mother; and the portions of the ſeveral 
daughters were ſatisfied in her life-time, out of the rents and profits of che teſtator's 
eſtate; at laſt Elizabeth, the mother died, having ſurvived the teſtator near 56 years; 
whereupon the plaintiff, as the ſurviving executor and truſtee of Nathaniel, the ſon, 
filed a bill to have the directions of the Court as co the 10,000 J. South-Sea Annuities, 
The cauſe was heard in November, 1783, before the then Lords Commiſſioners, who 
having taken time to conſider, Lord Loughborough delivered their opinion as foliows, 
This is a queſtion ariſing upon the will of Nathaniel Turner, and there are three 
claimants of the 10,0007. South-Sea Annuities, 1ſt. The repreſentatives of the per- 
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ſons claiming under the will of Nathaniel, the ſon, who claim them as a bequeſt of 
perſonal property limited to him, and the heirs male of his body, and veſting as 
perſonal property abſolutely in him. 2d. In oppoſition to this claim, Charles, the 
ſurviving ſon of the teſtator, inſiſts, that the annuity of 3oo/. is ſtill a ſubſiſting 
charge, - and that he is entitled to it, at leaſt for his life. 3d. The other claimants 
are the repreſentatives of Nathaniel, the father, who inſiſt, that upon the events 
which have happened, the annuity of 300. is at an end; and that the 10,000/, 
South-Sea Annuities, muſt revert back to the fund out of which it was originally 
taken. This caſe has been fully argued, and it was firſt conſidered, what the ſub- 
ject matter of the conteſt is. The 10,0co/. South-Sea Annuities, as ſuch, is no 
part of the ſubject matter in diſpute; it is not ſo diſpoſed by the teſtator, but ſet 
apart by the order of the Court, as a ſecurity for the due payment of the annuity, 
and to prevent any ill conſequences which might ariſe from bankruptcy, or any 
other failure. It was likewiſe contended, and very clearly too, that this is 
not to be conſidered as a ſum of money; for that the deviſe is of an an- 
nuity not exiſting before in the poſſeſſion of the teſtator, but created by his will 
de novo, and to exiſt or determine, according to certain particular events. Caſes 
of this kind have not very frequently ariſen ; but the Jaw is as clear as can be reſpect- 
ing their nature and quality, for this is ſtrictly the caſe of an annuity to certain per- 
ſons, and ſubject to certain limitations. It has been argued on the part of Nathanie! 


the ſon's repreſentative, that this is a perſonal eſtate ; but this property has been long 


ago, and in very many books at common law, defined and aſcertained. Fitzherbert 
defines an annuity, as proceeding from the lands or coffers of another, or from the 
perſon of the grantor, which is pretty much the ſame. Co. Lit. 144. 5. When 
charged upon land, it is either real or perſonal at the election of the holder, for he 
may proceed againſt either land or perſon. If proceeding out of coffers, it is perſo- 
nal only as to the remedy, but properly real as to its deſcent to heirs. An annuity, 


when granted with words of inheritance, is deſcendible ; but as to its ſecurity is per- 


ſonal only; it may be granted in fee, of courſe as a qualified conditional fee, but it 
is not entailable, It was argued, that as there could not be a remainder, 
there could not be a limitation, by way of executory deviſe; but J cannot ſee 
the reaſon of this, provided the executory deviſe be within the common rules of thoſe 
deviſes, But it is unneceſſary to give a deciſive opinion upon that part of the caſe, 
as it is clear, that no limitation of an annuity can tend to a perpetuity ; for a fee-ſim- 
ple conditional muſt end, or become abſolute, in the life of a particular perſon. We 


are all of opinion, that there is no ground for the claim of Charles; for if it could 


take place by way of executory deviſe, it would be too remote, the words, next eldeſt 
ſon cannot apply to Charles, who was the fifth and youngeſt ſon; it could not be in- 
tended he ſhould take, if either the ſecond or third ſon had left iflue ; yet Charles 
would then have born the deſcription of next eldeſt ſon, therefore it muſt have meant 
the next brother to Nathaniel, The argument for the repreſentatives of Nathaniel 
is equally excluded, as turning on the nature of the property, being perſonalty only. 
Such being the nature of the caſe, there is nobody now who can bring a writ of 
annulty ; 
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annuity; and the purpoſes of the annuity being at an end, the annuity itſelf is ſo 
too; therefore the 10,000 /. South-Sea annuities mult return to the fund from whence 
it was taken, namely, the reſiduary eſtate of Nathaniel, the original teſtator. Turner 
v. Turner, Amb. 776. 1 Brown 316. 


16. By an act of parliament, 2 Geo. I. reciting, that King Villiam and Queen 25th May, 
Mary, in conſideration of the ſervices of Frederick, then Duke of Schomberg, deter - Ree? Lib. 2 
mined to beſtow on him io, ooo. out of the Exchequer, to be laid out in lands of p- 718. 
; inheritance, to be ſettled to truſtees and their heirs, ſo that the profits thereof might 

be enjoyed by the ſaid Frederick, Duke of Schemberg, during his life; and after his 

death, by Charles, one of his ſons, afterwards Duke of Schomberg, and the heirs male 
of the body of the ſaid Charles; and for default of ſuch iflue, then by Mayubart, af- 
terwards Duke of Schomberg, and Leinſter, another ſon of the ſaid Duke Frederick, and 
the heirs male of his body; and in default of ſuch iſſue, then by the heirs of the 
body of the ſaid Duke Frederick; and in default of ſuch iſſue, then by the right heirs 
of the ſaid Duke Frederick for ever. And that King William and Queen Mary had, 
by les. ers patent, granted unto the ſaid Maynbart, Duke of Schomberg, the yearly ſum 
of 40001. payable to him, or the heirs male of his body, by quarterly payments, out 
of the revenue of the Poſt Office, being for the intereſt of the principal ſum of 
100,000 1, until the ſame ſhould be paid; and thereby declared, that when the ſtate 
of affairs would permit the ſaid principal ſum to be paid, the ſame ſhould be laid out 
in the purchaſe of lands, and ſettled in truſt, ſo that the profits thereof might be en- 
joyed by the ſaid Maynbart, Duke of Schomberg, and the heirs male of his body; and 
in default of ſuch iſſue, then by the heirs male of the body of the ſaid Duke Frede- 
rick for ever. It was enacted, that it ſhould be lawful for his Majeſty to grant unto 
the ſaid Maynhart, Duke of Schomberg and Leinfter, and the heirs male of his body, 
and for default of ſuch iſſue, to the right heirs of the ſaid )/ayv.rt, Duke of Schom- 
berg and Leinſter, until the ſaid ſum of 100,000/. ſhould be paid, an annuity of 
4000/7, to be iſſuing and payable out of the revenue of the Gencral Poſt Office. 
Letters Patent of the ſaid grant were accordingly paſſed, 29th of Fine, 2 Ceo. I. con- 
taining the like limitations, and this proviſo; that ſo ſoon as the ſaid principal ſum 
of 100, ooo J. or any part thereof ſhould be paid off, the whole intereſt for the ſame, 
or ſuch part thereof as ſhould be proportional for a ſum paid off, ſhould ſink and be 
abated. By indenture of bargain and ſale and aſſignment, Itch 7% 1719, made 
between Robert, then Earl of Holderneſſe, and Frederica, then Countels of [!o/derneſſe, 

(who was one of the daughters and co-heireſſes of the ſaid Maynhart, Duke of 

Schomterg and Leinſter,) both deceaſed, of the firſt part; Count Dergerſelt, and 

Mary, Counteſs of Dengenſelt, his wife (who was the other daughter and co-heireſs 

of Maynhart, Duke of Schomberg and Leinſter, who left no male iſſue) of the ſecond 

part; and certain perſons appointed truſtees, of the third part; the ſaid Count and 
. Counteſs Deugenſelt, in conſideration of 42,5001. conveyed their moiety of the ſaid 
1 annuity of 40007. to the ſaid truſtees; and thereby covenanted to levy a fine, ſubject 
| to the truſts therein mentioned; namely, as to part thereof, for the purpoſe of ſel- 


ling the ſame to pay two ſums of 18,0001. and 20,007. part of the ſaid purchaſe 
money; 
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money; and as to the refidue of the ſaid moiety, ſubject to the appointment of the 
Counteſs of 17c/dernefſe. The Counteſs of Helderneſſe (then Counteſs Filzwalter) by 
will appointed, that the truſtees ſhould ſtand ſeiſed and poſſeſſed of the ſaid annuity 
of 20c01, remaining unſold, and the moiety of the 100,000/. upon payment whereof 
the ſame was redeemable, and all benefit thereof, upon truſt to pay the ſame to Earl 
Fitzwalter, for life; and after his death, to pay thereout to Robert (the late) Earl of 
Ilolderneſſe, her ſon, for his life, the annual ſum of 509 J. and after his death, to pay 
the ſaid annuity to the firſt and all and every the ſon and ſons of her ſaid fon, the ſaid 
Earl of Ile/derneſſe, and the heirs male of their bodies ſucceſſively; and in default of 
ſuch iſſue, to her ſaid fon and the heirs of his body; with ſuch remeinders over, or 
re verſionary intereſts as therein were mentioned; and after the deceaſe of the faid Earl 
Fitzwweltcr, to pay out of the ſaid annuity of 2000 J. and of the intereſt of the ſaid 
moiety of 1g, oo. unto her daughter, the Counteſs of Aucram, for her life, the 
further annuity or yearly ſum of 5001. for her ſeparate uſe ; and after the death of her 
ſaid daughter, upon ſuch truſts, as were therein mentioned; and allo in tiuſt, to pay 
the reſidue of th- ſaid 2000. and of the intereſt of the ſaid moiety of 100,000 /. to 
all and every the children of the ſaid Counteſs of Holderneſſe, (then Filgcpalter) by the 
ſaid Earl of [7/zwalter; and in default of ſuch iſſue, in truſt for the ſaid Robert, Earl 
of Ilolderneſſe, for his life; and upon his deceaſe, to pay the ſame to the firſt and all 
and every tlie ſon and ſons of her ſaid ſon, and the heirs male of their bodies 
ſucceſſively; and in default of ſuch iſſue, to the ſaid Earl of Holderneſſe, and the heirs 
of his body. The tcſtatrix died in 1751, leaving no iſſue by Earl Firzwalter, but 
leaving iſſue by Lord Ilolderneſſe, her firſt huſband, the late Earl of Helderneſſe and the 
Counteſs of Ancram, (afterwards Marchioneſs of Lothian) her two only children. 
The plaintiff having become entitled to a ſeparate fortune, ſubſequent to her mar— 
riage with the late Earl of Holderneſſe, lent him the ſum of 8000/7. and as a. 
ſecurity for the re-payment thereof to the Counteſs, he executed a bond to 
Elborough Woodcock, By indenture of aſſignment dated in February, 1778, made 
between the ſaid Earl of //c/derneſſe, and the ſaid Elborough Woodcock, for the purpoſe 
of effectually barring and extinguiſhing all ſuch eſtates and intereſts in poſſeſſion, re- 
verſion, and remainder, limited by the ſaid Counteſs Fitzwalter, in the firſt mentioned 
annuity of 500. and in the reſidue of the ſaid annuity of 20.07. and for veſting in the 
ſaid Elborough NM oodcock the abſolute property therein, upon the truſts therein men- 
tioned; he aſſigned the ſaid annuity of 500/, part of the ſaid annuity of 2000/7. 
bequeathed to him for his life, by the ſaid Counteſs Fitwalter's will, and the reſidue 
of the ſaid annuity of 2c09/7. ſubject to the appointment of him the faid Earl. The 
ſaid Earl of Holderneſſe,, by will dated in 1778, charged his perſonal eſtate with the 
payment of his debts, except the debt of Bo09/7. ſecured by the ſaid bond; and hereby 
direfted that the ſaid annuity payable from the Poſt Office, ſhould be charged with the pa- 
ment of the ſaid debt of 8000 1. and intereſt, in eaſe and exoneration of all other his effects, 
real and perſonal; and he deviſed all the reſt and reſidue of his freehold, copyhold, 


and leaſehold eſtates, to his daughter Baroneſs Conyers (then Marchioneſs of Carmar- 


tben) for life, without impeachment of waſte; remainder to E/borough Woodcock to 
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preſerve, & c. remainder to the Marquis of Carmarthen, for life, remainder to F1:9- 
rough Il ocdeoc to preferve, &c. remainder to Lord Danby, (the Marquis's eldeſt ſon) 
for life, remainder to [:/lorough MMecdecct, &c. with remainder to the firſt and every 
other ſon and ſons of the ſaid Lord Danty, ſucceſſively in tail male; with the like 
remainder to the two other children of the ſaid marriage. And after reciting the ſaid 
deed of aſſignment of 1778, he directed, that Elborough Weiodcock ſhould ſtand poſſeſſed 
of the ſaid annuity of 500 J. and i the reſidue of the annuity of 2000 l. and of all monies 
zwhich ſhould at any time arije ſrom the redemption thereof, in brut in the firſt place, for the 
raiſing of the ſaid ſum of 8000 l. and ſubject thereto, in truſt for ſuch per/en and perſens, 
and for ſuch and the ſame intents and purpoſes, as he bad by his ill deviſed his real eſtates ; 
and he appointed the plaintiff reſiduary legatee, aad executrix, together with the 
Marquis of Carmarthen, and Elborougb Woodcock executors of his will. The teſtator 
died in 1778, without altering his will, leaving the plaintiff his widow and reli, and 
the Baroneſs Conyers his only child. A bill was brought to have the 8000 J. raiſed 
and paid out of the annuity ; and after the cauſe had been fully argued, the Lord 
Chancellor gave the following judgment. My notion of the nature of this fund is, 
that it was the grant of an annuity, and muſt conſequently be conſidered in all its 
views, as the mere grant of an annuity ; for though a right of redemption is reſerved 
to the Crown, and though in reſerving that right of redemption, the Crown hath ſhaped 
this grant of 100, ooo J. ſo, as when paid, it ſhould be land, and not money; yet it is ſuch 
a power, as the Crown may or may not act upon, and conſequently muſt be deemed 
a grant of an annuity perpetual in its nature. Notwithſtanding ſuch a power was re- 
ſerved at the pleaſure of the Crown, the parties had a right to treat it as an annuity ; 
and this Court will not keep up the objection of its being land, in contemplation, 
from century to century, becauſe of the poſſibility of ſubſtituting the money in the 
place of the annuity ; an object which might not happen in centuries after this. The 
Court will not operate upon this property, as money directed to be laid out in land. 
My opinion is, that the vendors of the moiety would be obliged to accept of the money, 
but it would be diſcharged from the incumbrances ; becauſe incumbrances cannot 
affe ct this property, ſo as to render it unalienable. The tuft queſtion raiſed has been, 


Whether the family of 1clderneſſe have any intereſt in the moiety they purchaſed ? and 
that queſtion is founded upon a notion, that another family, which had an intereſt 


many years ſince, and had accepted of the ſum of 42,500 J. for it, ſixty- five years ago, 
have now a right to inſiſt they ſhall avail themſelves of that point, and inſiſt upon the 
annuity; an annuity that does not ſavour of lands, and being merely per/onal, was 
capable of being conveyed with or without a fine, and the conveyance eflectual, The 
main queſtion is, Whether the Earl of Holderneſſe has ſufficiently diſpoſed of this pro- 
perty ? Conſider what the limitations are; as to the 500 l. part of the annuity, his Lord- 
ſhip was tenant in tail, remainder to a ſtranger, with remainder in fee to himſelf; as 


to the 1000 J. the reſidue of the annuity, he was tenant in tail, with the immediate 


remainder in fee to himſelf, Thus poſſeſſed of it, his Cordſhip conveyed it to the 
deſcendant IYocodceck. I do not conſider what would be thernature of the aſſignment of 
ioodcock, if it were to be taken as money to be laid and, though 1 am clear, that 
in regard to the 1000 J. his Lordſhip had the a conunion over It, having the 
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immediate remainder in fee; but as to the 500 J. I am equally clear the other way, 
becauſe of the intermediate remainder, To conſider it merely as an annuity, the 
conveyance to //oodcock was proper. It is liable to the truſt repoſed upon it by the 
will of Lord Holderneſſe, and the Maſter muſt be directed to raiſe, by ſale or mortgage 
of the ſaid annuity, or a ſufficient part thereof, the ſaid ſum of 8c00/7. to be paid to the 
plaintiff, with coſts of ſuit. Counteſs of Holderneſſe v. The Marquis of Carmarthen, 
1 Brown, 377. 

17. J. P. the defendant's late huſhand, agreed to purchaſe of the plaintiff, who 
was then only 30 years of age, but occaſionally afflicted with the gout, an annuity of 
50 l. for the plaintiff's life, at four years purchaſe. The annuity was accordingly 
ſecured by the plaintiff's bond, and a warrant of attorney to enter up judgment, and 
alſo by a collateral aſſignment of his ſalary, as one of the commiſſioners of the 
Tax-office, All theſe inſtruments bore date the 18th of Auguſt 1779. In January 
1781 J. P. died; having by his will, given this annuity to the defendant, his wife. 
The annuity was paid up to February 1782, and in April following, the plaintiff filed 
his bill for a redemption of the annuity; alledging a parol agreement between him and 
7. P. for that purpoſe, though nothing of the kind appeared upon the face of the ſecu- 
rities. In November 1784, the cauſe was firſt heard at the Rolls, when his Honor re- 
ferred it to the Maſter to enquire what was the value of 'this annuity on the 18th of 
Auguſt 1779, and what was the then market price of ſuch an annuity, taking into conſi- 
deration the plaintiff's ſtate of health, and circumſtances at the time. The Maſter by his 
report ſtated, that the plaintiff was baptized on the ad of March 1748, and that on the 
18th of Auguſt 1779, the plaintiff was in a very good ſtate of health, not ſubject to any 
diſeaſe, except the gout, and that only in a very ſlight degree. The Maſter then ſtated 
the evidence which had been laid before him, touching the value of ſuch an annuity 
under all its circumſtances, and certified on the whole, that the value of the annuity on 


the 18th of Auguſt 1779, ought to have been computed at the rate of 10 years purchaſe, 


which would amount to 500 1. The cauſe was again heard at the Rolls on tiiis report, 
when his Honor declared his opinion, that F. P. the late purchaſer of the annuity, 
taking advantage of the plaintiff's diſtreſs, purchaſed the ſime under the market 
price; and that therefore ſuch purchaſe ought to be ſet aſide, and he decreed the 
ſame accordingly. From this decree, the defendant appealed to the Lord Chan- 
cellor; and after the caſe had been fully argued, his Lordſhip ſaid, if the Court 
ſhould take ſuch a ground as to reſt the caſe upon the market price, every tranſaction 


of this kind would come into a Court of Equity. If mere inadequacy was the ground, 


it ſhould ſeem that it was ſcarcely ſufficient; but there is a difference between that, 
and evidence ariſing from inadequacy. If there is ſuch inadequacy as to ſhew that 
the perſon did not underſtand the bargain he made, or was ſo oppreſſed that he was 
glad to make it, knowing its inadequacy, it will ſhew a command over him which 
may amount to fraud, If the tranſaction be ſuch as marks over-reaching on one 
ſide, and imbecility on the other, it puts the parties in ſuch a ſituation, as to 
ſhew that it could not have taken place without ſuperior powers on the one {ide over 
the other. The buſineſs of a Court of Equity 1s certainly not ſo much to make 
people honeſt, as to obviate the inconveniences of diſhoneſty, In this caſe there is 


no 
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no evidence of diſtreſs, nothing but the inadequacy of the value; and if that could be 
made the rule, the leaſt circumſtance which varied the next caſe that occurred, might 
make the difference. Where there has been a loan, and the terms have been ſuch 
as to ſhew the diſtreſs of the party, the Court has given relief; here was 23 per cent. 
clear profit, with a certainty of the principal being ſecure, The ſtatute, and the de- 
terminations have increaſed the market upon the bargainee; it would have been 
- prudent at firſt perhaps, to have ſtopt. Now if I declare, that having given but 
ewo-fifths of the value for the annuity, ſecured by the inſurance, was taking advantage 
of his diſtreſs, that would be a proper preface to my affirming this decree, but it will 
decreaſe the future price of annuities. I cannot ſay, that being at all under the 
greateſt price which could be obtained, would be a ſufficient reaſon for reſcinding the 
tranſaction. The decree was affirmed. Heathcote v. Paignon, 2 Brown, 167. 


18. F. D. being ſeiſed in fee of an eſtate, ſubject to a mortgage, conveyed the 37 79 
ſame to a truſtee, in truſt to ſell, and thereout diſcharge the mortgage, and a debt of n 1 
10001. due to himſelf; then to pay ſuch debts as were, or ſhould at the time of the ſale, p. 4 . 

be a charge or lien upon the eſtate; and after payment thereof, to apply the reſidue of 
the money in ſuch manner as D. ſhould appoint. A few days after this tranſaction, 
D. in conſideration of 700 l. granted an annuity of 1co/. to C. for the life of him- 
ſelf and his wife, which was alſo ſecured by a bond and judgment. A ſuit having 
been inſtituted in the Court of Chancery, wherein the Maſter was directed to take an 
account of D.'s debts; C. brought in a claim for his original ſum of 700]. as a debt 
provided for by the truſt deed ; but the Maſter refuſed to admit the claim, becauſe 
the inſtruments for ſecuring the annuity did not appear to have been duly inrolled, 
according to the directions of the ſtatute 17 Geo. III. c. 26. The Maſter, however, 
reported the truſt deed, and that C. or his agent had no notice of the execution of it, 
at the time of purchaſing the annuity ; but had reaſon to believe, that D. was ſeiſed 
of his eſtate in fee ſimple. To this report C. filed an exception, inſiſting, that in a 
Court of Equity he was within that clauſe of the ſtatute which enacts, among other 
exceptions, © That nothing therein contained ſhould extend to any annuity, or rent 
e charge, ſecured upon lands of equal or greater value, whereof the grantor was ſeiſed 
te in fee ſimple, or fee tail in poſſeſſion, at the time of the grant;” or elſe, that he 
was a creditor within the deed of truſt, which ought to be conſidered as an appoint- 
ment to anſwer the annuity; and that therefore the Maſter ought to have admitted 
his claim. After the matter of the exception had been fully argued, Lord Chancellor 
ſaid, Jam of opinion that the Maſter was wrong in not admitting the claim; I think 
an eſtate in equity in fee ſimple, or in fee tail, is, in this reſpect, the ſame as if it 
was a legal eſtate, In many acts of parliament, an equitable eſtate is conſidered 
the ſame as if it were a legal eſtate; the words ſeiſed in law or equity, in the Quali- 
fication act ſhews, that the word ſeiſed is applicable to both. I do not fully compre- 
hend the act, as I do not ſee why the annuity ſhould not be regiſtered, as well in 
the caſe of a man having a fee ſimple, or fee tail, as where he has a leſs eſtate, But 
the act certainly does not ſay, that it ſhall be a value above reprizes; therefore, if 
there be an eſtate in fee or tail, though mortgaged for its whole value, it is within 
Vol. I. K Kk the 
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the exception of the act. Then it is ſaid, that M. was in receipt of the rents as agent 
to the owner, and the exception alſo ſtates the other quality in which he ſtood, that 
under the deed, he took it to pay off the firſt mortgage, then to pay a debt to him- 
ſelf, then the third uſe was to pay ſuch debts as were liens on the eſtate. Beyond 
that, the uſe was to the mortgagor, (for I conſider the whole as three mortgages) 
not to pay debts generally. I cannot diſtinguiſh this from the common caſe of a 
mortgage, where the mortgagor continues ſeiſcd in equity, ſubjeQ to the charge, 
and he grants an annuity. The only queſtion is, whether the word ſeiſin will extend 
to being ſeiſed of an eſtate in equity, which, unleſs Iam miſtaken in point of law, it 
will. The exception was allowed. Shrapnel v. Vernon, 2 Brown, 268. 


19. The plaintiff brought his action againſt the defendant, as Sheriff of Derbyſhire, 
for a falſe return to a Fieri ſacias iſſued on a judgment, which had been recovered 
againſt one Clark, at the ſuit of the plaintiff, and indorſed to levy the ſum of 7901. 
At the trial, the plaintiff proved the judgment, and a copy of the execution, and the: 
ſheriff's return of nulla bona ; then, in order to prove the property of the goods levied to 
be in Clark, an indenture was produced, dated the 4th of June 1787, between on: 
Allanſon and Clark, whereby, after reciting that 460 l. was due from Allanſon to Clark, 
for which judgment had been confeſſed, and that Clark had agreed to advance 207. 
more, and to pay an annuity of 25 J. to Allanſon, and provide him a decent apart- 
ment, Allanſon aſſigned to him the poſſeſſion of a farm, and all the crops, cattle, 
goods, effects, &c, Of thele the ſheriff's officer had taken poſſeſſion, under the 
plaintiff's execution; but at the ſarne time there was a diſtreſs for rent on the pre- 
miſſes, made by the landlord, After this execution at the ſuit of the plaintiff, Car-“ 
himſelf took the ſame goods in execution, on a writ ſued out by him upon a judg- 
ment againſt Allanſon. After this evidence, an objection was taken, that the deed in 
queſtion was void, for want of an inrolment under the Annuity act, and conſequently 
that no property was proved in Clark; and the learned Judge being of that opinion, 
the plaintiff was non- ſuited. He afterwards moved the Court to ſet this non-ſuit 
aſide, and grant a new trial, on two grounds; 1ſt. That the deed was only voidabir, 
and not actually void, for want of a memorial having been inrolled. 2d. That the 
ſheriff, who was no party to it, could not take advantage of that defect, whatever 
the parties themſelves might. After argument the Court ſaid, that the queſtion, 
Whether, as a diſtreſs had been made on the premiſſes, the ſheriff was at liberty to 
take the goods in execution, was not conſidered at the trial; nor was it material to 
conſider, in this ſtage of the buſineſs, what a Court of Equity would have done, it 
application had been made to them to enforce the regiſtering of the deed. If that 
Court had interpoſed, it would have been by ſaying, that the party who had granted 
the annuity, ſhould not retain the conſideration money againſt conſcience; but if he 
did retain the money, they would compel him to make a new grant of the annuity, 
and to regiſter it. It was alſo immaterial to ſay, whether in the inſtance put, of a 
family ſettlement, containing the grant of a ſmall annuity, a Court of Equity would 
conſider it as two diſtinct deeds for that purpoſe. But the objection now is, that the 
the deed itſelf is void, becauſe a memorial was not regiſtered according to the di- 


rections of the Annuity act. The words of this ſtatute are as ſtrong as poſſible; for 
it 
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it makes the deed void to all intents and purpoſes whatſoever. And in none of the 
numberleſs cafes which have ariſen upon this act, has it ever been doubted, but that 
annuity deeds, not regiſtered conſormable to the ſtatute, were void. We all know 
the miſchiefs that enſued the granting of annuities previous to that ſtatute ; they are not 
granted for a number of years only, but for life; and generally by diſtreſſed men, 
who cannot offer any ſecurity beyond their own lives; and unleſs they can be avoided 
by the parties themſelves, they cannot be avoided at all. If thereſore we were to 
determine, that an annuity for the life of the grantor only, cannot be avoided 

during his life, ſuch a eonftruftion would repeal the act of parliament. The 
two ſtatutes relative to Gaming and Uſury, are very appoſite; the proviſions of thoſe 
ſtatutes being ſimilar to the proviſions of the act in queſtion; and it has been deter- 
mined, that thoſe ſecurities are void, even in the hands of innocent purchaſers. But 
there is another circumſtance in this caſe, which is deciſive ; it has been properly ad- 
mitted in the argument, that at all events the parties themſelves may avoid the deed ; 
then let us conſider, whether, under theſe circumſtances they have not elected to 
avoid it, And in our opinion, the act done by Clark ſhews ſuch an election; he had 
poſſeſſion of theſe goods under the deed of the 4th of Zune 1787, and ſo long as that 
deed continued in force, the property was his ; but not relying upon that, he ſued out 
execution againſt theſe very goods, and by that he declared his election to avoid the 
deed. This cannot be likened to the caſe of a deed, by which a ſmall annuity is re- 
ſerved to a perſon not privy to the other parts of the deed; becauſe here the annuity 
was the very conſideration for granting the goods; therefore the tranſaction was en- 
tire, and muſt ſtand for the whole, or be defeated for the whole. We lay aſide all 
conſideration of fraud, becauſe without laying any ſtreſs on that queſtion, we are of 
opinion, that the deed is void in point of law; conſcquently, that the ſheriff made a 
proper return, and that the non-ſuit muſt ſtand, Cro/5ley v. Ariwright, 2 Term Rep. 
B. R. 603. 

20. The defendant, who was a Lieutenant of marines, aſſigned his full pay to the 
plaintiff, in truſt to pay and ſatisfy himſelf an annuity of 20 /. per ann. and then to pay 
over the ſurplus to the defendant. The annuity was alſo further ſecured by a bond 
and judgment. Afterwards the Court was moved to let all theſe ſecurities aſide, upon 
the ground that the full pay of a military officer cannot be legally aſſigned; and the 
Court were clearly of opinion, that ſuch an aſſignment is illegal; it being contrary to 
the policy of the law, that a ſtipend given to one man for future ſervices, ſhould be 
transferred to another, who cannot perform them. Berwick v. Reade, 1 Term Rep. 
C. B. 627. | , 


IT. How far a Court of Equity will or will not give a Remedy for recovering 
an Annuity, or Rent Charge, where the Party has no Remedy at Law. 


I, ORD Lucas by his will, gave to one Dorothy Potter, an annuity of 257. Per ct Nov. 
ann, for her life; ſhe died in 1718, and in 1740, a bill was brought by Rep. Lib: B. 
her repreſentative, to recover the arrears of this annuity, from the year 17098, to the p. 186, 
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time of Mrs. Potter's death. On the hearing of the cauſe, at the Rolls, his Honor: 
ſaid, though there is no proof on the part of the defendant, of the payment of this 
arrear, yet the diſtance of time is the ſtrongeſt preſumption that it has been long 
ſince ſatisfied. The ſtatute of Limitations ought to be the rule to dire& the Court 
in this, as well as in other caſes; and though the doctrine has prevailed, that the 
ſtatute will not run as to a legacy, yet that doctrine will not hold as to an annuity; 
and therefore the bill muſt be diſmiſſed with coſts. Smallman v. Lord Archibald Ha- 
milton, 2 Atk, 71. 


2. The queſtion in this cauſe was, Whether intereſt ſhould be allowed for the ar- 
rears of an annuity, which were liquidated by the Maſter's report of the 13th of 
April, 1713, in favour of T. H. as the adminiſtrator of J. B. the annuitant, who died 
ſo long ago as December, 1696, Lord Chancellor ſaid, there is no certain rule of 
the court for giving intereſt on the arrears of an annuity; the firſt inſtance of its being 
done, was in the caſe of Ferrers v. Ferrers, in Lord Talbot's time, Forreſter 2. but it has 
been done in many inſtances ſince, and moſtly where it was for the ſupport of a wife or 
a child. A diſtinction has been made, where an annuity ariſes upon a contract, and where 
it is voluntary, but that is not a good diſtinction; for if an annuity is given by a will, 
for the education and maintenance of the annuitant, - the Court will do it. In the 
preſent caſe, the annuity was given to the teſtator's heir at law, until he attained the 
age of 24; he died before that age, and the annuity was paid for great part of the 
time that he lived; but at his death there was an arrear of 770 J. And therefore his 
Lordſhip ordered the Maſter to compute intereſt at the rate of 5 per cent. upon the 
ſum liquidated by the report of April 1713, from the 21ſt of July 1713, when that 
report was confirmed; and that ſuch intereſt ſhould be added to the principal ſum 
reported due for the arrears of the annuity. Drapers' Company v. Davis, 2 Atk. 211. 


3. But where an annuity was granted by way of mortgage, with a power for the 
annuitant to enter in caſe of arrears, and to hold till he ſhould be ſatisfied; the Court 
over-ruled an exception taken to the Maſter's report, for not allowing intereſt on the 
arrears; ſaying, that there was no inflance where the Court had ever allowed intereſt 
upon the arrears of ſuch an annuity as this. If, however, the annuitant had entered 
and been in poſſeſſion of the eſtate, the Court would not have obliged him to quit 
the poſſeſſion, unleſs the grantor had agreed to allow him intereſt for the arrears of 
the annuity down to the day. Robinſon v. Cumming, 2 Atk. 409. 411. 


4. A. by will, gave an annuity of 50 J. each, to his brother and his ſiſter-in-law, for 
their reſpective lives, payable out of his two ſhares in the New River Company, 
which he charged with the payment of them. The annuity to the ſiſter being in ar- 
rear, ſhe and her huſband brought their bill to recover ſuch arrear, and alſo the 
growing payments. This 2nnuity had been conſtantly paid from 1728 to 1744, 
without any deduction; but now the defendant infiſted, that it was liable to a pro- 
portion of the land-tax; and that he would not pay the growing annuity, unleſs the 
plaintiffs would account backwards, by allowing the land-tax for 16 years paſt, and 
take ſuch allowance in part payment of the annuity, But the Court held, that there 
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was no juſt ground to decree back an account of theſe arrears, or a refunding; and 
that it would be of miſchievous conſequence to do it. Though this annuity is not 
ſaid, by the will, to be given for the ſiſter's maintenanee, yet where a teſtator gives 
ſo ſmall an annuity to a relation, for life, the thing ſpeaks for itſelf that it was given 
for maintenance; and, in ſtrictneſs, is ſubject to the land-tax, though perhaps the 
party giving it did not imagine ſo at the time. Where an annuity is given to a re- 
lation for life, whether it is expreſſed to be for maintenance or not, if it has been 
paid for any number of years, without any deduction being made on account of the 
land-tax, and there is no fraud or impoſition upon the receiver, the Court will pre- 
ſume it to have been ſo paid, by the mutual conſent of both parties; and if there 
ſhould ariſe any quarrel between them afterwards, the payce is not entitled to be re- 
lieved. The Court therefore decreed the plaintiff to be entitled to the growing pay- 
ments of her annuity, ſubject to the land-tax for the future; but declared, that the 
defendant was not entitled to any deduction, in reſpect of the land-tax for any time 
precedent to the time, during which the preſent arrears had incurred. Nicholls v. 
Leeſon, 3 Atk. 573. | 
5. The wife of a bankrupt claimed an annuity out of his eſtate, and obtained a 
decree for payment of the arrears; ſhe then applied by petition, to have 17001. part 
of the eſtate placed out, in order to ſecure the growing payments of the annuity. 
Lord Chancellor ſaid, the rule, as to common annuities in general, is as I take it, 
and is certainly right, that where one 1s entitled to an annuity from another, which 
is not a rent-charge on land, or on a ſpecific part of his eſtate, but a perſonal an- 
nuity to be paid by that perſon who becomes bankrupt, it is only a general demand 
on him, and his eſtate; and there is nothing then a debt on his eftate, but the ar- 
rears of the annuity at the time of the bankruptcy; for theſe accruing afterwards, 
become a debt after the bankruptcy. The method then taken to do juſtice on both 
ſides, is this; was the annuitant to be admitted only as a creditor for the arrears be- 


fore the bankruptcy, it would be a great prejudice to the annuitant, who would loſe 
a right; was it to be put in another ſhape, ſo that the annuity was to be received 


from time to time as an accruing debt on the eſtate, that would make the diviſion 
of the eſtate perpetual; and there could be no final diviſion during the annuitant's 
life. To avoid, therefore, the injuſtice on one hand, and to attain a dividend of the 
eſtate at a certain time, the Court puts it in another ſhape, of ſetting a value on 
the annuity; becauſe it was only a general perſonal demand. That is the rule in 
general caſes; but this is a very particular caſe. The petitioner not being a creditor 
only, for an annuity in general, out of a teſtator's eſtate, by reaſon of a devaſtavit, 
which the executor, in whoſe hands it is, may have made, (it having been argued, 
that this caſe was only in nature of a devaſtavit, which is only a perſonal demand) 
but ſhe is alſo a creditor by decree, and was entitled to have that ſum placed out at 
the time of the decree. Then the commiſſion of bankruptcy has made no alteration 
in that right, except only as to the levelling, which is the effect of the bankruptcy; 


but ſhe has a right to have the ſum placed out, and then the right between her and 


the aſſignee is, if that does not anſwer her annuity, ſhe has a right to apply, as ſhe 
would 
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would have againſt the bankrupt, to have it ſupplied out of the reſt. That has often 
happened out of a deficient fund. It appears to be like the caſe of a covenant, or 
agre-ment, in conſideration of marriage, or other conſideration, to lay out money in 
the purchaſe of land; if the bankrupt had ſo covenanted before his bankruptcy, either 
for a jointure, and alſo a remainder over, the right would be, not to ſet a value 
upon this, but to ſee what would be the proportional dividend to come out of the 
eſtate as to the money to be laid out in land, and that ſhould be laid out in land; 
which, if ſettled in ſtrict ſettlement, the wife could have no more than the intercft 
and dividend during her life, becauſe ſhe could not draw out any part of the remain- 
ders; and they would be all loſers equally, But if it was only to be ſettled on her 


for her life, ſo that the reverſion would be in the bankrupt himſelf, if the dividend 


would not produce that, ſhe ſhould then come upon the fund to make good the de- 
ficiency; for ſhe would be entitled to that benefit againſt the bankrupt, but not 
againſt the remainders who would be equally entitled with her. This differs from a 
bond with penalty, which is a perſonal contract. This is the right, and in that man- 
ner muſt it be diſpoſed of. Let her, out of the dividends, be paid the growing pay- 
ments of her annuity; and if that ſhould prove deficient, let it be made good out of 
the capital, to be raiſed by ſale of a ſufficient part from time to time, Ex parte Artis, 
2 Vez. 489. 


III. Concerning the Redemption of Annuities, 


i. FT\HE plaintiff, in this caſe, was a younger ſon of Sir Thomas Lawley, de- 
ceaſed, and was entitled to an annuity of 2001. a-year for his life, out of 

the eſtate of Sir Robert, his elder brother, who, being only tenant for life, had given 
him a bond in the penalty of 2000/7. for further ſecuring the payment of this annuity. 
The plaintiff having attained 21, and being greatly involved in his circumſtances, 
and actually a priſoner in the Fleet, contracted with one Rowland Davenant for the 
ſale of three fourth parts of the annuity, in conſideration of 1050/7; and in the deed 
executed on that occaſion, dated the iſt of June, 1737, there was a proviſo, that if 
at any time the plaintiff ſhould deſire to purchaſe back the ſaid yearly rent of 200/7, 
and ſhould give fix months notice in writing to Davenant, and. ſhould, at the expira- 
tion of ſuch notice, pay him the 10501. and all arrears of the annuity, then Davenant, 
his executors, Sc. ſhould re- aſſign to the plaintiff, or his aſſigns, free from incum- 
brances. After this deed was engroſſed, and when all parties were met to execute it, 
Davenant inſiſted upon an indorſement being made on the back, and ſigned by the 
plaintiff, purporting, that in caſe the plaintiff ſhould re-purchaſe, or redeem the ſaid 
three fourth parts of the ſaid annuity of 2007. the ſame ſhould be upon payment of 
1050/7. and 752. and all arrears. This indorſement the plaintiff conſented to, by 
reaſon of the diſtreſſed circumſtances which he was in at that time. The plaintiff 
was then in perfect health, and Davenant received the three fourths of this annuity 
1 being 
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being 150 J. per ann. to the time of his death; and the payment of it was continued 
to his executors afterwards. But at length the plaintiff brought his bill againſt them, 
for a re-aſſignment of the annuity, on the payment of the 1050/7. with intereſt; this 
they reſiſted, on any other terms than thoſe ſpecified in the deed and indorſement. 
After the cauſe was heard, the Lord Chancellor delivered the following judoment, 
There has been a long ſtruggle between the equity of this cout, and perlons who 
have made it their endeavour to find out ſchemes to get exorbitant interieft, and to 
evade the ſtatutes of Uſury. The Court, very Wine, hath never lad down any ge- 
neral rule, beyond which it will not go, leſt other mcans of avoidiig the equity of 
the court ſhould be found out, IJ herelore they always determine upon the particular 
circumſtances of each calc, and wherever they have found the leaſt tin cture of fraud, 
in any of thele oppreſſive bargains, relief hath always been given, In this caſe there 
are two queſtions to be conſidered, iſt. Whether this aſſignment of the 1ſt. of June, 
1737, is to be conſidered as an abſolute ſale, or as a ſecurity or loan. 2d. Whether 
there be any ground to relieve againſt it, admitting it to be a ſale. As to the firſt, I 
thipk (though there is no occaſion to determine it) there is a ſtrong foundation to 
conſider it as a loan of money; and I really believe, in my conſcience, that ninety- 
nine in a hundred of theſe bargains are nothing but loans, turned into this ſhape, to 
avoid the ſtatutes of Uſury. Here was an extravagant young man, who had been 
twice in priſon, was committed to the [leet the zd. of June, 1736, and diſcharged 
the 1ſt, of November, 17 36, was again a priſoner the 7th of March, 1737, and this 
produced the bargain. The deed bears date the 1ſt. of June, 1737, and he is dif- 
charged out of the Fleet the 3d. The proviſo in the deed uſes the word re-purchaſe, 
but there is but very little difference in reality between the meaning of the word re- 
demption, and re-purchaſe. One of the witneſſes (Sparrow, the defendant's ſolici- 
tor) uſes the word redemption, and I take the word purchaſe, uſed in all the depo- 
ſitions, to be only a cant word, meaning a ſale, or mortg:ge; and the indorſement 
on the back of the deed uſes the words re-purchaſe and redemption promiſcuouſly, 
which plainly ſhews, that it was conſidered by all parties as a power to redcem, 
But it is objected, that this is not to be conſidered as a mortgage, becauſe there is 
no covenant in the deed to re-pay the money; but that objection is not well founded, 
for it is not neceſſary, All Welch mortgages are without this covenant, and ſo are 
moſt copyhold mortgages. Another objection which has been made was, that a 
man muſt be out of his ſenſes to lend his money upon annuities for a life, which may 
drop the next day; and ſpeaking abſtractedly, and mercly on the nature of annuities 
for life, there ſeems to be weight in this objection. But every body knows that this 


caſualty of loũng the principal, is ſecured by inſuring the life upon which the annuity _ 


depends. But it is ſaid, that every life cannot be inſured; indeed the inſurance 
offices will require different terms, according to the life, but ſtill they may be in- 
ſured, and it is admitted, that this life was a good one. But there are two circum - 
ſtances ore, which ſhews that this was intended and underitood as a ſecurity. When 
the parties met to have the deed executed, it was objected by the lender, to the 


terms of the condition to purchaſe back, that it was made to be at any time, and he 
ſaid 
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ſaid it was uſual to reſtrain it to a certain period of time. What does this import ? 
It is plainly the language of a lender of a ſum of money. Another circumſtance is, that 
he inſiſted upon the payment of 751. more, and would have ſix months notice, The 
conſequence of this was, that he would have this time to find out another hand to take 
his money; and would have intereſt for his money during thoſe ſix months. But 
upon payment of 75/. more, he might redeem; which was the ſame as ſaying, 
Fou ſhall give me ſix months notice, or pay me ſix months of the annuity.” 
Therefore upon all the circumſtances, I think this was, and is to be taken as a loan 
of money, turned into this ſhape, only to avoid the ſtatute of Uſury; but I do not 
think I am under any abſolute neceſſity to determine this point, for I am of opinion, 
that this is ſuch an agreement, as this Court ought not to ſuffer to ſtand, taking i: 
as an abſolute ſale. An objection was made, that great inconveniences would follow 
from ſuch a determination as this, becauſe it would oblige all annuitants of this kind 
to ſell abſolutely ; but I think no inconvenience of this ſort will enſue, it will rather 
hinder ſuch annuitants from ſelling at all; and I believe, in my conſcience, that the 
difference which is now made between the value of annuities for one's own life, and 
that of another, has been entirely cauſed by the dealers in theſe annuities. But con- 
ſider the circumſtances of this caſe, ſuppoſing it a ſale; there was no pretence for 
the addition of 751. this was not an intereſt which was growing better, on the con- 
trary, every year the plaintiff lived it was growing worſe; and yet he is made to agree 
to pay 757. more for the re-purchaſe, as if the annuity was worth more after three 
years of his life was ſpent, than it was at the time of the purchaſe. The plaintiff was 
then a priſoner in the Fleet, and in diſtreſs, and was forced to ſubmit to theſe terms; 
he could not then oppoſe them, and therefore I conſider the variation of the terms of 
the agreement, as taking advantage of his diſtreſs; a variation for which there was no 
pretence, and a moſt unreaſonable thing. If then this was unreaſonable, it affects 


the whole caſe, and the relief muſt be by ſetting aſide the whole agreement. Lau 
v. Hooper, 3 Atk. 278. 


2. Lady Catherine Howard by her will, gave the reſidue of her real and perſonal 
eſtate to B. in truſt to pay the produce thereof to Lady Dudley for life, for her ſepa- 
rate uſe, excluſive of her huſband; and after her death, ſhe gave ſuch reſidue to her 
child or children, and made B. executor. Under this will, Lady Dudley received 


about 300 J. a-year; but being in want of money, ſhe agreed to ſell to the plaintiff 


an annuity of 201. a- year during her life, for ſix years purchaſe ; and accordingly, by 
a deed of appointment, Lady Dudley, in conſideration of 1201. granted this annuity 
to the plaintiff, and directed B. to pay the ſame out of the intereſt of the reſidue of 
Lady Howerd's eſtate. But which he refuſed to do, inſiſting, that the produce of 
that eſtate was to be paid into the hands of Lady Dudley only, and no other perſon; 
ſo that the annuity became greatly in arrear, and therefore the plaintiff brought his 
bill to be ſatisfied for ſuch arrear, and alſo the growing payments of the annuity. 
On the hearing of the cauſe, the Lord Chancellor was of opinion, that it was not 
the intention of the teſtatrix, that Lady Dudley ſhould anticipate the produce of her 
eſtate, by raiſing money upon it, and that words ſhould have been thrown in to re- 
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train her from ſo doing; but as there were no ſuch words in the will, ſhe might 
contract for raiſing a ſum of money, by way of loan, but not by way of annuity upon 
her own life, as that was too large an anticipation, Tis Lordſhip therefore diteed 
an account of Lady Catherine Howard's eſtate, and out of the produce, gave Lady 
| Dudley leave to redeem the annuity from the beginning, tho' it was made irredeem- 
able ; he alſo decreed, that from the time of filing the bill, the annuity ſhould ceaſe; 
and that the payments already made of the annuity ſhould be applied in payment of 
the intereſt of the conſideration money, and afterwards in ſinking the principal, and 
the reſidue of ſuch principal was directed to be paid out of the produce of — teſta- 
trix's eſtate. Calverley v. Dudley, 3 Atk. 541. 


3. Sir Thomas Scawen created a term of gg years, if he ſhould ſo long live, out of ſe- 
'veral eſtates of which he was tenant for life; and being indebted to one Samuel Swynfen 
in 6600/7. he made thirteen ſeveral grants of annuities; twelve of 50. per annum, and 
one of 60 l. per annum, to Swynfen, his heirs and aſſigns, for the natural life of Sir 
Thomas, to be iſſuing out of thole eſtates, which were demiſed to truſtees, for the 
purpoſe of ſecuring the annuities; and in that deed there was a proviſo, that it ſhould 
be lawful for Sir Thomas, to re-purchaſe and redeem the annuities, at the ſame price, 
upon notice given on any of the four quarterly days on which they became payable, 


during his life. Swwynfen afterwards made his will, in which there was a clauſe, 


obliging his heirs at law to ratify and confirm it, and execute a releaſe of any claim 
to his real eſtate, otherwiſe they were to take nothing out of his real or perſonal 
eſtate, After his death, this clauſe occaſioned a ſuit between his heirs at law, and 
thoſe claiming under the will, concerning theſe annuities; whether they were to be 
conſidered as part of his real or his perſonal eſtate, and whether they were redeem- 
able. After the caſe had been argued, the Lord Chancellor delivered the following 
judgment. The general queſtion is, Whether theſe annuities, now made part of 
the eſtate of Swynfen, of one ſpecies, or another, are to be conſidered in this Court 
as real or perſonal? Several queſtions have been made. Firſt, in reſpe& of the 
eſtate out of which they are granted. Next, in reſpect of the redeemable nature of 
the annuities. Thirdly, ſuppoſing it real, and conſequently deſcendible to the heir at 
law, not only in point of legal eſtate, but in point of intereſt and right, whether the 


heir at law, within the clauſe obliging him to confirm and ratify the will, ſhould not 


be obliged to releaſe ? Which laſt queſtion I have poſtponed, till the opinion is given 
upon the ſecond queſtion. I am of opinion that in the eye of this Court, thele an- 
nuities ought to be conſidered as part of the perſonal eſtate of Samuel Swynfen; and 
if now gone to the heir at law, he is to be truſtee for the executor and the perſonal 
eſlate; which will depend on the nature of the agreement entered into, and of the 
grant or the ſecurities, firſt conſidering the tranſaction whence 1t aroſe; originally 
there was a debt due to Swynfen, in what manner ſecured does not appear, nor is it 
material, Swynfen was deſirous of having a further and better ſecurity, as it is called 
on one ſide, on the other a ſatisfaction and diſcharge ot the debt. The method taken 
to do this was, not by granting lands, or any thing ablolutely to Swynfen, or by di- 
viding the debt into ſo many parts, applying them to the particular annuities granted ; 
Vox. I. LI turning 
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turning it into a purchaſe of ſo many annuities, the meaning of which was for the 
convenience of Sir Thomas Scawen, that he might redeem any one of theſe annuities, 
on payment of the money; otherwiſe there is no ſenſe in it. For it is equally for the 
benefit of Swynfen to do it by one grant, as by ſeveral, It is true, that Sir Thema, 
Scawen. had parted with the beneficial intereſt, by the truſt term; but a dry naked 


freehold, in notion of law, till ſubſiſted in him. He by poſſibility might have out- 
lived the term, and granting the annuities during his life, was a grant out of the free- 
hold to Swynfen, pour auter vie, determinable by the death of Sir Thomas Scawen, and 
would iſſue in the conſideration of law partly out of the freehold; but during the 
exiſtence of the prior term, the profits of the annuities and of the eſtate, which the 
truſtees covenant to apply for that purpoſe, muſt ariſe out of the ſeveral terms of 
years, which though not deciſive, is an ingredient. to ſhew how they tranſacted it, 
and that the terms were what they relied on. I agree, that being by way of grant, 
by the owner of the naked freehold during life, it will operate out of that, after de- 
termination of the ſeveral terms; but undoubtedly, the perſonal part and chattel 
intereſt, was that out of which the annuities were to ariſe. Then comes the great 
queſtion, Whether they are real or perſonal? which depends on the conſideration, 
whether they are redeemable, and as ſecurities for money; and they are clearly ſo, 
There is indeed a diſtinction, in the nature of the tranſaction, between a power of 
redeeming, and of re-purchaſing, obtained by uſage, which governs the ſenſe of 
words. But it is well known, that the Court leans extremely againſt contracts of 
this kind ; where the liberty of re-purchaſing is made at the ſame time, and conco- 
mitant with the grant, as it muſt be conſidered in this caſe, being part of the ſame 
tranſaction. The Court going very unwillingly into that diſtinction, and endea- 
vouring if poſſible to bring them to the caſes of redemption. Although it is a dif- 
ferent thing, where the contract for liberty of re-purchaſe, is after a man has been 
ſome time in poſſeſſion of an eſtate, and acting as owner under a purchaſe ; but this 
is clearly a power of redemption in Sir Thomas Scawen, from the words and frame 
of the deed itſelf. In the proviſo, which in point of law is in Sir Thomas Scawen, 
re-purchaſe and redeem are uſed ſinonymouſly; afterwards it is called an equity of 
redemption, though before it is a legal condition. As to the objection, that no 
mortgage (which imports a ſecurity) is without a debt, and that theſe debts are 
declared to be paid and diſcharged; it is true, thoſe words are uſed in the beginning 
of the deed, and afterwards in the proviſo of redemption ; but that was in reſpect of 
tte diſcharge of the perſon of Sir Thomas Scawen, ſo long as the truſtees ſhould re- 
ceive the profits to apply to the annuities, as appears from the clauſe immediately 
preceding the proviſo. As to there being no debt, becauſe no remedy ; I agree there 
is no remedy for it, by Swynfen or his executor ; but that does not differ from the caſe 
of a Welch mortgage, which is a perpetual power of redemption, ſubſiſting for 
ever, and the mortgagee cannot compel a redemption, or a forecloſure; in which 
Lord Cowper declared there was a debt, and as ſuch determined it ſhould be paid 
out of the perſonal eſtate of the mortgagor, in exoneration of the real. If a perſonal 


thing is on one ſide, it muſt be ſo on the other, and mult be due to the mortgagee; 
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or the repreſentatives of his perſonal eſtate; for there is no poſſibility in the law of 
England to make a debt real, though in the law of Scotland there is no ſuch thing as 
a heritable debt; therefore it mult be a perional debt on the other ſide, nor will it 
differ, that the mortgagee had not taken an actual poſſeſſion. It is true, this Court 
conſiders length of time, even in theſe caſes, to avoid inconveniences ; but ſtill from 
the nature of the contract, they continue redeemable during the continuance of that 
condition. Therefore the redemption of theſe annuities is properly compared to a 
caſe of that kind, of a redemption of a Welch mortgage. The caſes of eviction are 
of a different conſideration, It is true in general, that the Court does not look for 
the perſonal repreſentative to be made party to a bill to redeem an old Welch mort- 
gage, that is to excuſe the want of partics; the Court leaving them to controvert 
the matter between themſelves. But that would not determine the queſtion, which 
would remain the ſame, whether or not to be conſidered as perſonal eſtate : and I think 
in the caſe of a recent Velch mortgage, the rule is the ſame. It is true, the power 
ought to be reciprocal; but that is anſwered by the caſe of the Welch mortgage; 
Lord Cowper holding, that there is no power in the repreſentative of the mortgagee, 
to compel the mortgagor to redeem or forecloſe, the contract being of a different 
nature, Suppoſe the grantor had in the life of Swynfen given notice, and paid the 
money ; undoubtedly that money would have been part of the perſonal eſtate of 


Swynfen, and gone under the direction of the will. Then whether the money is paid 


in his life, or to his execytor, or heir, that will not vary the right, which will be 
{till the ſame; and there is weight in the argument, that otherwiſe it would be in 
the power of Sir Thomas Scawen the mortgagor, to determine the queſtion between 
the executor and the heir, whether this ſhould be conſidered as real or perſonal 
eſtare of Swynfen. As to the allowing ten per cent. that queſtion is not material be- 
tween the preſent plaintiff and defendant; it may come to be material between Sir 
Thomas Scawen and the repreſentative of Swynfen, when he comes to redeem, but the 
queſtion as to theſe is, whether redeemable or not? If redeemable, whether it 
belongs to the real or perſonal eſtate? And I think the latter, and to be accounted 
for as ſuch. Longuet v. Scawen, 1 Vez. 402. 


4. In Fuly, 1780, Robert Hare and Francis his ſon, in conſideration of 300 J. paid 
by one Haynes, joined in a bond in the penalty of 600 J. conditioned for the payment 
of an annuity of 50 J. per annum to Haynes, his executors, &c. during the life of 
Francis Hare. The bond was drawn in the uſual form, without mentioning in the con- 
dition any agreement to redeem the annuity. There was a warrant of attorney given to 
confeſs judgment on the bond, and judgment was entered up accordingly; there was 
alſo another warrant of attorney given by Francis, to enable [aynes to receive the 
annuity out of an allowance of 2007. a-year made to him by his father. Some time 
afterwards Haynes died, and then Francis Hare applied to his executor in order to 
redeem the annuity; and for that purpoſe, tendered the principal ſum, together with 
all the arrears of the annuity, and intereſt up to the time, amounting in the whole 
to 3134. 19. This the executor refuſed, alledging, that his teſtator had ſpecifically 
bequeathed the money ariſing from his annuities, and had given no power to his 
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. * would get his father Rober? Hare to join in the annuity bond, and would himſelf give 


dice at all, from what has paſſed in the Court of Equity. For the application to the 
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executors to redeem them; the executors therefore thought they could not ſafely 
conſent to the redemption of the annuity in queſtion, without the ſanction of a Court, 
either of law or equity. A ſuit being depending in the Court of Chancery, touching 
Haynes's will, Robert and Francis Hare preferred a petition in that cauſe, praying a 
redemption of the annuity. And this application was grounded on the depoſition of 
Richard Harborne, the attorney who tranſacted the buſineſs of the annuity; which 
ſtated, © That he, the deponent, was fiiſt applied to by Francis Hare, in July 1780, 
* to raiſe the loan of 300/. which he was unable to procure, without better ſecurity 
« than was offered. That Francis Hare being informed of this, directed him to raiſe 
« 3001. by way of annuity on his (Here's) life, for ſix years purchaſe, and ſaid that he 


te the purchaſer a power of attorney to receive the annuity, out of an allowance of 
ce 2001. per ann. which was made him by his father; but that the annuity ſhould be granted 
« on the expreſs conditions, that Francis Hare ſhould at any time be at full liberty to pay 
ce off and diſcharge it, on giving 14 days notice of his intention, and that on payment of 
ce 300/. and intereſt up to the day of the diſcharge, the bond and all papers relating to the 
© annuity ſhould be given up to be cancelled. That in conſequence of this direction, the 
te deponent applied to Haynes to purchaſe the annuity, informing him at the ſame 
ce time of the conditions mentioned by Francis Hare, to which Haynes agreed; that when 
« the bond and warrants of attorney were executed, the conditions were recapitulated, 
« and again conſented to by Haynes.” This mode of application being thought im- 
proper, the petition was diſmiſſed; and therefore a bill was ſoon afterwards filed for 
the ſame purpoſe; but upon hearing, this was alſo diſmiſſed ; becauſe the parol 
evidence of Harborne could not be received in contradiction to the annuity bond; 
however, the parties were recommended to apply to the Court in which the judgment 
had been entered. This was accordingly done, and a rule was granted for the execu- 
tors of Haynes to ſhew cauſe, why upon payment of the 3137. 195. the annuity ſhould 
not be vacated, the bond and wariants of attorney delivered up to be cancelled, and 
ſatisfaction entered on the record of the judgment. This rule was obtained on an 
affidavit made by Harbcrne, to the ſame effect as his depoſition above ſtated. After 
the caſe had been fully argued, and the Court had taken time to conſider, Lord 
Loughborough delivered their opinion; and after ſtating the circumſtances of the caſe, 
and the affidavit of Harborne, his Lordſhip proceeded thus. Under theſe circum- 
ſtances, the application was made to this Court, on the ground, that the ſecurity 
being a judgment entered on a warrant of attorney, it was in its nature made under 
the ſanction of the Court; that the Court had therefore a controul over it, would 
examine into the conſideration on which it was entered up, and not permit the 
party to avail himſelf of it, ſo as to receive more than in juſtice he is intitled to take. 
The caſe comes before the Court, as it fitly and properly ſhould, without any preju- 


Court of Equity, was founded on circumſtances very different from what might ap- 
pear to this Court ſufficient, on this ſpecies of application, for interpoſing by the 
authority, which it is neceſſary every Court ſhould have, whoſe records are made 
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matters of ſecurity, and enquiring into thoſe ſecurities which proceed on the aſſump- 
tion of a ſuit, which in fact was never brodght. But when the Court is exerciſing its 
authority with reſpect to judgments entered, this principle is clear, that in judging 
of the tranſaction which is the foundation of the judgment, they will find themſelves 
governed by the ſame rules which the law has preſcribed, if the tranſaction itſelf, in- 
dependent of the judgment, were before the Court in the form of an action. We 
have not a greater latitude by having na authority over the judgment entered up, 
than in the deciſion of the queſtion between the parties themſelves. To be ſure, 
there is a ſtrong inclination ariſing in favour of the redemption, in ſuch caſes, from 
circumſtances which are pretty generally underſtood, The ſmall value of the price 
paid for ſuch annuities, 1s, in general, governed by the probability, that when the 
party is in a ſituation to pay the money which has been fairly advanced, no obſtruc- 
tion or difficulty will occur in being permitted to redeem, on ſuch terms as are here 
ſuggeſted. Another circumſtance is, that the redemption i is, in general, extremely 
advantageous to the party from whom the annuity is redeemed; becauſe if the price 
bears any proportion to the ſubject matter, after the annuity has been paid a conſide- 
rable time, it is leſs valuable than at the time of the original tranſaction, the life 
being ſo far ſpent. An idea has allo prevailed, that the inſertion of an expreſs agree- 
ment to redeem might be dangerous to the ſecurity, and expoſe it to impeachment 
on the ſcore of uſury, by converting it in its appearance into a loan; and under theſe 
apprehenſions, (whether well or ill founded it is not neceſſary now to conſider) co- 
venants for that purpoſe have not been inſerted in the deeds. Notwithſtanding all 
theſe circumſtances, the Court feels itſelf in a ſituation, in the preſent caſe, in which 
it is impoſſible, conſiſtently with the rules which have been wiſely laid down, to 
permit the redemption and open the tranſaction. The perſon on whoſe part the 
judgment was entered up is dead. The only evidence is the declaration of Harborne 
the attorney, that in all the general circumſtances of the tranſaction, down to the 
final execution of the deeds, between the parties, this condition for the redemption 
of the annuity was underſtood between them as perfectly agreed to. If Haynes were 
living, the Court conſidering'the affidavit of Harborne his attorney, who had entered 
up the judgment for him, would be under no difficulty to call upon Haynes. If he 
made an affidavit and admitted the fact, there would be no difficulty to oblige him as 
the plaintiff in the judgment, to comply with the terms of the agreement, or in other 
words to ſet aſide the judgment, and compel him to accept the redemption. If 
Haynes denied it, and his affidavit denying the agreement aſſerted by the attorney 
were before the Court, I rather apprehend that the Court would find itſelf in a ſitua- 
tion in which it could not move at all; there would be affidavit againſt affidavit. In 
a ſituation of this kind, I think it would be difficult for the Court to put the matter 
in any courſe of trial, in which Harborne's evidence would be ſuffered to over- balance 
Haynes's denial. If Haynes declined to make an affidavit, the Court would give 
credit to Harborne. But Haynes is dead, and then the queſtion is, Whether the 
Court can permit terms not inſerted in the deed which the parties have executed, to 
be added to the contract, of which this inſtrument is the full and explicit evidence, 
This brings me to the queſtion which has been argued, Whether on the teſtimony of 
a Ku- 


— — — — —— —— Aon Ai 2 
— 2 2 — 


—_— > 
r — 


* 
10 
fe 
94 ; 
44 N 7 
Wit 
: p \ 
- q 
78 
4:58 
1 
5 
* * 
1 
\ ' 
Wy ] 
: J 
1 >, 
2 x \ 
: 
's 
7 
q 
* ö 
* * 
S 


* 


—— 


- — — — 
b —_—— > - 
& — 3 7 * — 
Y — — — 1 2 
by * — 
— Þ 
4 my * 
— * 3 2 * 


262 


Annuity. 


a witneſs to a parol communication between the parties, a term can be added to the 
contract, which does not appear in the inſtrument by which that contract was eſta- 
bliſhed? Several caſes have been cited on this ſubject. The caſe of Lord Portmore 
v. Morris does not apply to this; for the evidence in that caſe, though extremely 
ſtrong, was the evidence of perſons not concerned for Reſoman; there Stubbs and 
MWithy were both treating on behalf of Lord Portmore, and Fenkins Iikewile attended 
on his behalf; the attorney on the other ſide was Exley, and he poſitively denied what 
was as poſitively aſſerted in the depoſitions of the others. He gave an explicit con- 
tradiction to the paper in which Siu had entered a memorandum of the agreement, 
Exley was not examined as a witneſs, but being a truſtee of the annuity, he was made 
a defendant in the cauſe; and againſt the denial in his anſwer, it ſeemed difficult for 
the Court to have made any decree for the redemption, Roſoman being dead. But 
in the circumſtances of theſe two caſes, there is an eſſential difference; here there is 
the teſtimony of Harborne the attorney for Haynes, as to the terms of redemption 
agreed upon between the parties. It is not neceſſary to cite any caſe to prove the 
propoſition, that parol evidence of a parol communication between the parties, ought 
not to be received to add a term, not inſerted in the ſpecific agreement which they 
have executed; and for this plain reaſon, that what paſſed between them in that 
communication, may have been altered and ſhifted in a variety of ways, but what 
they have ſigned and ſealed was finally ſettled. It would deſtroy all truſt, it would 
deſtroy all ſecurity and lay it open, unleſs the parties are completely bound by what 
they have ſigned and ſealed. But it is ſaid, that admitting the general rule, the par- 
ticular circumſtance of the teſtimony given by the attorney for the party, forms an 
exception. The Court would certainly feel itſelf under no difficulty, which way to 


act, if the party for whom Harborne was the attorney, was before the Court; but he 


being dead, and no diſcovery appearing to have been made by him, the circumſtance 
of the attorney for the party being a witneſs, to invalidate the ſecurity againſt the re- 
preſentative of his employer, ſeems to be a ſtrong confirmation of the general rule. 
There is nothing ſo dangerous, as to permit deeds and conveyances after the death of 
the parties to them, to be liable to have new terms added to them, on the diſcloſure 
of the attorney in a matter in which he could meet with no contradiction. But this 
opinion is perfectly without prejudice to any application, which may be made in the 
life-time of the party. I give no opinion how far the Court might ſanction ſuch a 
requiſition, on circumſtances of this kind being diſcloſed. I wiſh to be underſtood 
as confining myſelf particularly to the mode of application, and to the evidence by 
which it is ſupported in the preſent caſe. The Court therefore muſt diſcharge the 
rule, but certainly without coſts, Haynes v. Hare, 1 Term Rep. C.B.6 59. 


IV. Proceedings at Law reſpecting Annuities, 


1. L LLEN Hope brought a writ of annuity againſt Phillips Coleman, and de- 
clared upon a deed poll, dated the 6th of May 1748, whereby Coleman, 

for the better ſupport, proviſion, and maintenance of Ellen, then his faithful ſervant, 
granted 


Annuty., 


granted her an annuity of 40. clear of all taxes, charges, and deductions, for her life, 
payable quarterly; that by virtue of this deed, the plaintiff was ſeiſed of the annuity 
in her demeſne as of freehold, viz. for the term of her life; and that there was one 
vear's annuity due and in arrear, By the defendant's plea it appeared, that there was 
a covenant in this deed poll for the payment of the annuity, at the days and times 
therein mentioned, if the ſame be perſonally demanded by the ſaid Ellen Hope. The 
defendant then proteſted, that he was always ready and willing to pay the annuity, 
but that the plaintiff did not perſonally demand the ſame. To this plea there was a 
general demurrer; and upon argument, the queſtion was, Whether the perſonal de- 
mand was to be coupled with the grant? And whether it was traverſable in this 
action? It was alſo objected, that the plaintiff laying in her declaration, that ſhe was 
ſciſed of the annuity in her demeſne, as of freehold, was ill; becauſe the annuity was 
a grant of a mere perſonal thing, and not a rent iſſuing out of land. The Court 
held, 1ſt. That both the grant and the covenant were ſubſtantive; and that the de- 
mand in this action was not traverſable, whatever it might have been if an action had 
been brought upon the covenant; but they inclined to think that it would not be 
traverſable in that caſe, as it was contained in a parentheſis in the deed. 2d. As to 
the manner of pleading in the declaration, that the plaintiff was ſeiſed of the annuity 
in her demeſne, Sc. that was mere matter of form; and this being upon a general de- 
murrer, it was helped by the ſtatute 4 & 5 Ann. Judgment was therefore given for 
the plaintiff, Hope v. Coleman, 2 Wilſon 221. 


2. In an action of covenant, the plaintiff declared, that the defendant, in conſi- 
deration of 2401. by indenture, dated the 7th of July, 1767, covenanted, that he 
would pay the plaintiff an annuity of 40/7. a year, during his life, by quarterly pay- 
ments; and that 60/7. of the annuiry was then due and in arrear. This annuity was 
further ſecured by the defendant's bond, who having craved oyer of the deed and 
bond, pleaded, 1ſt. That they were both given for ſecuring one and the ſame an- 
nuity, and that the defendant had ſince been diſcharged under the inſolvent debtors 
act of 16 Geo. III. c. 38. 2d. That the indenture on which the plaintiff had brought his 
action, was dated and made, and all debts thereupon owing and accruing from the 
defendant to the plaintiff, were contracted and occaſioned before the 22d. of January, 
1776, the time mentioned in the act; and that therefore the plaintiff ought not to 
have any execution againſt the defendant, otber than againſt his real eſtate, his money 
in the funds, or his money lent upon real ſecurity, according to the terms of the act. 
To each of theſe pleas the plaintiff demurred generally; and after argument, the 
Court ſaid, that the queſtion was, Whether, when there was a bond with a penalty, 
and alſo a deed of covenant, and the plaintiff made no uſe of the penalty, he ſhould 
be barred of his remedy under the deed of covenant? That the caſe of a bankrupt, 
and an inſolvent debtor, was, as to this point, the ſame; that when a man has two 


remedies, he may elect; that if the plaintiff had made uſe of the penalty, the caſe 


Would have been different; but that as he had not, he might proceed as often as he 


pleaſed, for breaches of the covenant; and therefore judgment was given for the 
plaintiff, Cortrell v. Hooke, Douglas 93. 
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3. An action of debt was brought upon a bond, conditioned for the payment of 
an annuity to the plaintiff for ſeven years, by quarterly payments; the firſt payment 
to be made on the 25th of December, 1774. The defendant, after craving oyer of 
the bond, and ſetting forth the condition, pleaded, that he became a bankrupt, and 
4 commiſſion iſſued againſt him on the 24th of March, 1777; that he obtained his 
certificate on the 5th of January, 1778; and that the cauſe of action accrued before 
he became a bankrupt. Upon the trial, the jury found a verdict for the plaintiff, 
ſubject to the opinion of the Court, upon a caſe which ſtated, that a quarter's an- 
nuity became due on the 25th of December, 1776; that the arrears due on that day 
were paid on the 18th of March, 1777; and that the defendant became a bankrupt, 
and obtained his certificate, as ſtated in the plea. The queſtion therefore was, 
Whether the plaintiff's cauſe of action accrued before the bankruptcy? Aſter this 
caſe had been fully argued, and the Court had taken time to conſider, Lord Man;- 
field delivered their unanimous opinion as follows. Before, and at the time of the 
bankruptcy, no money was due on the condition of the bond. The penalty had 
been incurred, a quarter's annuity not being paid on the day, but the obligee had 
afterwards received the money. The queſtion is, Whether there was any debt 
due at the time of the bankruptcy? And as becween the parties, on general prin- 
ciples, when a forfeiture lies in compenſation, and the perſon entitled to the com- 
penſation receives ſatisfaction after the forfeiture, he can never reſort back to the pe- 
nalty, Take the common caſe of rent, If payment is made after the day, you can 
never recur to the forfeiture. All forfeitures are odious, if carried beyond their true 
intent. Beſides, (I here ſpeak my own opinion) in queſtions between the parties, I 
ſhould exceedingly incline to ſay, that annuity bonds are within the reaſon, though 
not the letter, of the act of the 4 & 5 of Queen Ann, an act made to remove the ab- 
ſurdity which Sir Thomas More unſucceſsfully attempted to perſuade the Judges to 
remedy, in the reign of Henry VIII, For he ſummoned them to a conference, con- 
cerning the granting relief at law, after the forfeiture of bonds, upon payment of 
principal, intereſt, and coſts; and when they ſaid they could not relieve againſt the 
penalty, he ſwore by the body of God he would grant an injunction. This is a reme- 
dial law, and if a caſe is within the miſchief, the remedy ought to extend to it. I 
ſhould have thought therefore, that payment after the day might be pleaded to an 
action on an annuity bond, In the caſe of Mebſter v. Bannifter, Doug. 378. as far as 
it was neceſſary to conſider the point, we were all inclined to think, that even with- 
out an expreſs agreement to give further time, the receipt of the money after the 
day would have been ſufficient. But inſolvent acts differ from the bankrupt laws; 
there is no authority, no commiſſioners, under the inſolvent acts, to ſet a value 
upon the annuity. The preſent cale ariſes on a bankruptcy. It is to be lamented, 
that ſo large a claſs of creditors as annuitants are, ſhould be left without any expreſs 
proviſion in the bankrupt laws. It is hard upon them, that they ſhould be excluded 
from proving under the coinmiſſion, (when perhaps the other creditors may receive 
155. in the pound under it) and ſhould be left only to a fruitleſs remedy againſt the 
bankrupt. It is alſo hard upon an honeſt bankrupt, who has given up his all to his 
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creditors, that he ſhould ſtill continue anſwerable for debts which he has nothing to 
ſatisfy. This is a great defect and chaſm. It is a pity that the Legiſlature Mould 
be ſilent, and ſhould force the courts, in order to attain the ends of juſtice, to invent 
legal ſubtleties, which do not come up to the common underſtanding of mankind, 


That has been done in the caſe of annuities. The Court-of Chancery has laid hold cf 


this ſubtlety. It has ſaid, the penalty is the debt, if the forfeiture has been once in- 
curred, and you may have a value ſet upon your annuity, and come in as a creditor 
under the commiſſion. If it is objected, that the forfeiture was waived, the Court 
anſwers, no matter for that; it ſhall be ſtill in force, becauſe it is for the benefit 
both of the creditor and the bankrupt that it ſhould be ſo. This has been ſettled, 


and we all adhere to the determination, as far as this caſe goes, as a legal ſubtlety, 


eſtabliſhed for good purpoſes, but not to be drawn into principle or argument in 
other caſes. It has been the foundation of practice in the Court of Chancery, and 
has received a ſolemn conſideration in the Court of Common Pleas, in the caſe of 
Perkins v. Kempland, 2 Black, 1106. which is an authority directly in point. The 
Court thought annuity bonds were not within the ſtatute of Queen un, and for that 
part of their opinion, relied on what Lord Hardwicke ſaid in a caſe e parte Il incheſter, 
1 Ak. 118. viz. that the words © at a day er place certain,” are material words in the 
ſtatute, and that bonds, not given for the payment of a leſſer ſum at a day or place 
certain, are not within it. I hardly think he would have conſidered theſe words as 
ſufficient to take a caſe out of the ſtatute, which is clearly within the reaſon and mean- 
ing of it; if it had not been to give the party the advantage of the equitable ſubtlety, 
by which he was enabled to prove under the commiſſion. We conſider ourſclves as 
bound by the authorities, as far as the preſent caſe goes; but no further, Judgment 
for the defendant. JJ/yllie v. Il ilks, Douglas 501. 


4. Before the ſtatute 17 Geo. III. c. 26. the plaintiff g oranted to the defendant an 
annuity, the conſideration of which, as inrolled in the memorial, was 1000/7. but in 
fact, the plaintiff had only reccived 7c. in money, and a reſpondentia bond for 


2711. and there was a deduction of 291. for law charges. After the paſſing of the 


Annuity act, a Scire facias was iflued to revive the judgment, and execution was 
taken out upon it. The Court was therefore moved to ſet aſide the Scire facias, be- 
cauſe the real conſideration of the annuity did not appear on the memorial; a rule 
to ſhew cauſe was accordingly granted, and after cauſe had been ſhewn, the 
Court ſaid, that the execution mult certainly be ſet alide; and the only queſtion was, 
as to the Scire facias. Bur a Scire facias being an action, it came within the words 


of the ſecond ſection of the act, which are, * That no au ſhall be brought on any 


* ſuch judgment already entered, Sc.“ The Scire facias, therefore, as well as the 


execution mult be ſet aſide, and the rule made abſolute. Fenner v. Evans, 1 Term 
Rep. B. R. 267. 


5. In an action of A/umpſit the plaintiff declared for goods ſold and delivered 
money paid, laid out, and expended, money had and received, and for goods fold 
and delivered to one HJ. D. upon the defendant's credit, and at his requeſt. To this 


the defendant Pleaded the general iſſue; and on the trial, a verdict was taken for the 
Vol. I, M m plaintiff 
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plaintiff in 1601. 175. 3 d. ſubject to the opinion of the Court, as to 1181. 174 34. 
part of it, The facts of the caſe were ſhortly theſe; on the 26th of July, 1783, the 
defendant executed a bond and warrant of attorney to confeſs judgment in the Court 
of Common Pleas, for ſecuring to the plaintiff an annuity of 25. a-year during the 
defendant's life; he alſo executed an affignment of his half pay, as an enſign in the 
army, by way of collateral ſecurity. Theſe deeds were afterwards ſet aſide by the 
Court of Common Pleas, becauſe part of the conſideration. for which the annuity was 
granted, was 467/. 195. gd. due from the defendant to the plaintiff for goods pre- 
viouſly ſold, and was not ſpecified in the memorial; the reſidue of the conſideration 
was 717. 175. 64. paid by the plaintiff to the defendant, in caſh, at the time of 
granting the annuity; and the defendant was now indebted to the plaintiff in 42/. for 
goods fold. The queſtion, therefore, for the opinion of the Court, was, Whether 
the plaintiff was entitled to recover any, and what ſum beyond the 42/.? After this 
caſe had been argued, and the Court had taken time to conſider, Mr. Juſtice A- 
hurſt delivered their opinion as follows. The queſtion in this caſe will depend on 
the conſtruction of the ſtatute 17 Geo. III. c. 26. called the Annuity act. It appears 
from the above ſtate of the caſe, that the contract between the parties was for tite 
ſale of an annuity of 25 J. per aun. by the plaintiff to the defendant; the conſideration 
of which was a debt of 461. 195. 94. antecedently contracted by the defendant, and 
a ſum of 71/7. 175. 6d. paid to him by the plaintiff, in money. Upon the regiſter- 
ing of this contract under the Annuity act, the conſideration was ſtated to be the ſum 
of 1181, 175. 3d. paid in money, whereas part of it was for goods fold, The Court 
of Common Pleas very properly ſet aſide and vacated the ſecurity, which they found 
themſelves bound to do under the expreſs words of the ſtatute. And the queſtion is, 
Whether, as the ſecurity is ſet aſide, the party can reſort back to the original debt, 
the fairneſs of which is not impeached, and maintain his action for the recovery of it. 
On the part of the defendant it was argued, that the Legiſlature meant to make it ie 
to contract for the ſale of an annuity for any other conſideration than that of money, 
and if any part of the conſideration is for goods delivered, it ſo far taints the tranſaction, 
that if the ſecurity is ſet aſide, no right of action can ever ariſe as for goods fold. 
In order to decide this queſtion, it will be neceſſary to conſider the proviſions and 
meaning of the Act of Parliament, It firſt provides, that a memorandum of all 
deeds for granting life annuities, ſhall, within twenty days after the execution thereof, 
be inrolled in the Court of Chancery, which ſhall contain the date, names of the 
parties, Cc. otherwiſe the ſecurity will be void. Ir then provides, that in every 
deed, inſtrument, or other aſſurance, by which any annuity ſhall be ſecured, © The 
« conſideration really and bond fide paid, which ſhall be in money only, ſhall be fully 
« and truly ſet forth and deſcribed in words at length, otherwiſe to be null and void 
« to all intents and purpoſes.” Then it provides, that, “if any part of the ccn- 
« {jderation ſhall be returned to the perſon advancing it, or if the conſideration be 
ec paid in notes which ſhall not be paid when due, or if the conſideration, or a"y 
part of it, be paid in goods, Sc. in all and every of the aforeſaid caſes, it ſhall and 
* may. be lawful for the party to apply by motion, Cc. and if it ſhall appear to the 
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« Court, that ſuch practices as aforeſaid, or any of them, have been uſed, it ſhati 
« and may be lawful for the Court to order the deed, bond, Sc. to be cancelled, and 
the judgment, if any has been entered, to be vacated.” Theſe are the principal 
proviſions in the Act of Parliament, on which the queſtion ariſes. Now had any 
part of the conſideration been for goods delivered at the time, which, by agreement, 
were to ſtand for ſo much money as the value put upon them, then the queſtion 
would have fairly ariſen, Whether, as this was in the teeth of the Act of Parliament, 
and one of the miſchiefs the act meant to remedy, as great frauds were practiſed in 
palming goods upon the purchaſer of an annuity, which were not of half the eſti— 
mated value; then I ſay the queſtion would fairly have ariſen, Whether, if the ſe— 
curities were ſet aſide, the law would have raifed any implied promiſe to pay the 
value of the goods; and the maxim might have been urged, quod ex maleficio non 
critur contraFus, But as that is not the caſe here, we give no opinion upon it, The 
goods here were not originally delivered with a view to any ſuch contract, but were 
really and bond fide fold, The contract was ſtrictly legal, and not within the mil- 
_ chiefs intended to be remedied by the act. The ſecurity then is ſet aſide, not on ac- 
count of any fraud, or defect in the contract itſelf, but upon a foi mal deſect in 
making the memorial, or at leaſt it was an innocent miſtake of the law. And taking 
that to be the caſe, when the ſecurity was vacated, the original contract revived. 
If indeed the ſale had been made a few days before, colourably, and with a view of 
afterwards ſtating the antecedent debt, as a part of the conſideration of an annuity in- 
tended to be granted, that would have totally altered the caſe; but as it is to be taken 
that they were Bond fide fold, we think the plaintiff is intitled to recover for them. 
In regard to the money paid, as part of the conſideration, as the ſecurity is not ſet aſide 
for any fraud in the tranſaction, but merely for a miſtake or omiſſion in form, it be- 
comes unconſcientious in the party to retain it, and is therefore recoverable on the 
count for money had and received to the plaintiff's uſe. Therefore we are of opinion, 
that the plaintiff is intitled to recover for his whole demand. Shove v. I/etb, 
1 Term Rep. B. R. 732. 


6. An action of AMſumpſit was brought for money had and received by the defend- 
ant, and one William Avarne, (who was out-lawed at the ſuit of the plaintiff) to the 
uſe of the plaintiff, and for money lent and paid. To which the defendant pleaded 
the general iſſue. Upon the trial, a verdict was found for the plaintiff, in 4251. 
ſubject to the opinion of the Court on the following caſe, In O#ober 1780, one 
Joſeph Sharp applied to the plaintiff, and informed him that the defendant and 
Avarne were deſirous of granting an annuity of ic. ſor their joint lives, and the 
life of the ſurvivor. The plaintiff agreed to become the purchaſor for 5751. and 
the following deeds and writings were executed by the defendant and Avarne to the 
plaintiff” A bond dated 23d October, 1780, in 11507. given by the defendant and 
Avarne for ſecuring the payment of the annuity to the plaintiff, A warrant of attor- 
ney of the ſame date, to enter up judgment on the bond; and alſo an indenture 
tripartite of the ſame date, between the defendant and Avarne of the firſt part, the 
plaintiff of the ſecond part, and George Johnſtone of the third part; whereby, after 
J<citing the agreement for the purchaſe of the annuity, and alſo reciting that the 
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plaintiff had advanced and paid 575 l. to the defendant and Avarne for the purchaſe 
of the ſaid annuity, and that for the more effectually ſecuring the payment thereof, 
the defendant had agreed to ſubje& the rents and profits of certain meſſuages, lands, 
&c, therein mentioned, with the payment of the ſaid annuity ; It is witneſſed, that 
in conſideration of 5751. ſo paid by the plaintiff to the defendant and Avarne, for 
the purchaſe of the ſaid annuity, the receipt of which the defendant and Avarne re- 
ſpectively acknowledged, the defendant did grant and demiſe unto George Fohnflone, 
his executors, &c, certain lands and hereditaments therein mentioned, for a term of 
99 years, if the defendant ſhould ſo long live; upon truſt, in caſe default ſhould be 
made in payment of the annuity, that Jehn/tone might receive the rents and profits 
of the premiſſes, and apply the ſame for the benefit of the plaintiff in diſcharge of 
the annuity, The defendant and Avarne ſigned tne following receipt on the back of 
the deed for the ſaid 5757. © Received the day and year firſt within written, of ane 
* from the within named John Straton, the fum of 575 . being the conſideration 


money within mentioned to be by him paid to us, and for which ſaid ſum we have 


« aiſo ſigned a like receipt, upon the back of another part of the within deed, we ſay 
« received the ſame by us, Milliam Raſtall, William Avarne.” Neither the bond, 
nor warrant of attorney, nor indenture, was inrolled within the time preſcribed by 
the ſtatute reſpecting the grants of life annuities, whereby the ſame became void. 
On the 12th of June, 1787, the defendant filed a bill in Chancery againſt the plain- 
tiff, impeaching the grant of the annuity for want of conſideration, and praying an 
injunction againſt further proceedings in the preſent action. On the 21ſt of ure, 
1787, the plaintiff put in his anſwer to the bill, and, amongſt other things, ſtated, 
that on the treaty for the annuity, Sharp, whom the plaintiff had for ſome time be- 
fore known and been acquainted with, on behalf of the defendant and Avarne 
Jointly, and not on the behalf of Avarne only, applied to the plaintiff to purchaſe 
the annuity, and aſked him 600/, for the purchaſe thereof, but he would not give 
for the ſame more than 5751. which ſum he agreed to advance, and Sharp agreed 
to take, for the annuity; and at the ſame time he propoſed, that the ſeveral ſecu- 
rities before mentioned ſhould be executed by the defendant and Avarne; and in 


another part of his anfwer he admitted, that he underſtood that the whole of the 


purchaſe money was intended to be applied for the uſe of Avarne only, and that the 


defendant was only a ſurety for Avarne; but did not know whether the whole was 


actually received by Avarne only; but he ſaid, he would not have purchaſed the 
annuity, or advanced the 575 J. unleſs upon the ſecurity of the complainant, and of 


the aſſignment made by him. John Willmer one of the ſubſcribing witneſſes to the 


ſecurities, and who was produced at the trial on the part of the plaintiff, proved that 
he did not ſee any money paid at the time of the ſigning and executing the ſame, The 
general queſtion in this caſe was, Whether under all the circumſtances, the plaintiff 
was entitled to maintain the preſent action? And after the caſe had been fully argued 
by counſel on both ſides, the Judges differed in their opinion, and therefore delivered 
their ſentiments ſeriatim as follows. — Mr. Juſtice Aſoburſt ſaid, I think the plaintiff 
may maintain this action. For wherever a man has received money upon a con- 


fideration, which æfterwards fails, that perſon from whom he received the money, 
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has a right to recover it back as money had and received to his uſe. Here the plain- 
tiff has paid a ſum of money on a conſideration which has failed, and the only queſ- 
tion is, from whom he is intitled to recover it. I am of opinion, that he is intitled 


to recover it, either from the defendant and v , or from either of them. In- 


deed it appears from the whole of this tranſaction, that the plaintiff had no confi- 
dence in Avarne, but relied wholly on the defendant, Avarne had no property; it 
was the defendant who gave the ſecurity. That being the caſe, and the conſidera- 
tion having failed, is the plaintiff deprived of his remedy againtt the defendant, be- 
cauſe he underſtood that the money was originally raiſed, not for the uſe of the de- 
fendant, but for that of Avarne only? The plaintiff had nothing to do with any pri- 
vate agreement between the defendant and Avarne; he advanced the money entirely, 
or principally on the credit of the defendant, If the plaintiff had been aſked, Whe- 
ther he would have truſted Aare only, he would have laid, No; the receipt imports 
it as between thoſe parties; both the defendant and Avarne received the conſideration 
money, and the plaintiff ſhall not now be permitted to aver againſt his receipt. 
Mr. Juſtice Buller ſaid, 1 ain of opinion that the plaintiff cannot maintain this action 
againſt the defendant. It was clearly underſtood at the trial, that Avarne in fact re- 
ceived the whole of the conſideration money; and on this caſe it muſt be taken that 
the plaintiff was only a ſurety. I will conſider this as a queſtion of ſtrict law. On 
Avarne's propoſing to raiſe a ſum of money by way of annuity, offering the defend- 
ant as a ſurety, the plaintiff advanced the money upon the ſecurity of both for the 
payment of the annuity. Now on ſtrict principles of law, if that contract became 
void by the act of the plaintiff, on what ground can he recover back that money; 
for the negle of a plaintiff, cannot raiſe a debt in a defendant, It formed no part 
of the contract; and if he recover at all, it muſt be on equitable principles. But as 
againſt a ſurety, the contract cannot be carried beyond the ſtrict letter of it. Then 
can the plaintiff recover againſt this defendant on equitable principles? Of late years 
this Court have very properly extended the action for money had and received; it is 
founded on the principles of juſtice, and I do not wiſh to reſtrain it in any reſpect. 
But it muſt be remembered, that it was extended on the principle of its being con- 
ſidered like a bill in equity ; and therefore, in order to recover money in this form 
of action, the party muſt ſhew that he has equity and conſcience on his ſide, and that 
he could recover it in a Court of Equity. Then as to the equity in this caſe; it ap- 


pears that the money was advanced for the uſe of Avarne, and that he only was bene- _ 


fited by it, But there is no equity in ſaying that a perſon, who has only lent his 
name by way of ſecuring the payment of the annuity, ſhall be anſwerable for the con- 
ſideration money of that annuity, for which he has not pledged his ſecurity, and from 
which he has received no benefit whatever. Could the plaintiff recover his money 
againſt this defendant in a Court of Equity? The caſe which has been cited by the 


defendant's counſel, Attorney General v. Randall, 2 Eq. Ca. Abr. 747, is very ſtrong 


to ſhew that he could not, and that Equity diſtinguiſhes between the perfons who join 
in a receipt, and him who actually receives the money; and that the receipt is not 
concluſive againſt him, as he was only a ſurety, and in fact received no part of the 
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conſideration money. In conſcience, he only who received the money ought to hs 
obliged to pay it back; and a Court of Equity would enquire in this caſe, Whether 


the party had received the money or not? Now if a Court of Equity would give thie 


plaintiff no relief, we ought not to permit him to recover in a Court of Law, in an 
action founded upon equitable principles. So that whether this is conſidered as a 
queſtion of ſtrict law, or upon the equitable principles which have prevailed in 
actions for money had and received, I think the plaintiff is not entitled to reco- 
ver, — Mr. Juſtice Groſe ſaid, this is an action for money had and received, 
There has been no expreſs promiſe made in this caſe; the action therefore, if it can 
be ſupported at ali, muſt be on an implied one. The prima facie evidence of this 
is the receipt, which was ſigned by the defendant jointly with Avarne, whereby they 
both acknowledged to have received the money. But this muft be taken with all 
its concomitant circumſtances; and from them it appears, that the defendant, in 
conſideration that the plaintiff would advance 575 /. for the benefic of Avarne, under- 
took with Avarne to become ſurety, and did become ſurety for the payment of an 
annuity of 1007. and accordingly a bond was entered into by both to that effect. By 
the ſubſequent neglect of the plaintiff, that bond is become of no uſe. But the plain- 
tiff ſays, that under theſe circumſtances, the law implies a promiſe by the defendant 
to re-pay tie money advanced, as money received to the plaintiff's uſe; but 
no caſe has been cited to ſhew that under ſuch circumſtances, the law implies 


| ſuch a promiſe; and in reality, the money is not received by the defendant to 


the uſe of the plaintiff, nor lent to the defendant; but advanced to Avarie 


and the defendant, for the benefit of Avarne, in conſideration of an annuity ſe— 


cured by bond to the plaintiff, Then it is neither money lent to be repaid, 

nor received for the uſe of the plaintiff, So that in ſtrict law, the evidence does 

not prove either count of the declaration. How ſtands the ' caſe then upon 
equitable principles? It appears plainly, that in fact, the defendant has had no 
benefit from this money, Avarne had the whole; then Avarne ſhould be anſwerable 
for the whole. It is true, that the defendant conſented to become ſurety for 4varne, 
but he was ſurety for the payment of the annuity, and not for the re-payment of the 


_ conſideration money; and he entered into a ſecurity which the plaintiff had deſtroyed, 


but that raiſes no equity againft the defendant, who has received no benefit, in fa- 
vour of the plaintiff who is alone in fault. And therefore the action cannot be ſup- 
ported either upon legal or equitable grounds. Accordingly the Poſtea was ordered 

to be delivered to the defendant, Straton v. Raſtall, 2 Term Rep. B. R. 366. | 


7. In this caſe a rule had been granted to ſhew cauſe, why the judgment entered on 
a bond, and warrant of attorney, given to ſecure an annuity, ſhould not be ſet aſide, 
and the ſecurities delivered up to be cancelled; becauſe the conſideration was ſtated 


in the memorial to be money, whereas it was in notes, the one a banker's check, the 


other a promiſſory note. After argument, the Court ſaid, that the Annuity act being 
a very remedial law, they ought to give effect to every word of it, in order to meet 
the miſchiefs intended to be remedied. The act directs, that in the memorial, the 
conſideration, or conſiderations ſhall be inſerted. Now what meaning can the latter 
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words have, unleſs every thing which forms any part of the conſideration is to be 
particularly ſpecified ? The conſtruction put at the bar, that morey is mentioned in 
the act, as contra-diſtinguiſhed from goods, is right; and ſo far, notes when paid, are 
money within the meaning of the act. But fill the dates, and other particulais of 
theſe notes ſhould be ſet out, otherwiſe the Court cannot fee whether a full con- 
ſideration for the annuity was or was not given; for if the notes were payable 
at a diſtant time, and no allowance made, the true conſideration would not appear 


on the memorial. Therefore the rule was made abſolute, ARumball v. Murray, 
3 Term Rep. B. R. 298. | 


8. A ſimilar application was alſo made in another caſe, on the ground, that the 
true conſideration was not ſet forth in the memorial, part of it being in money, and 
the reſt in notes of the bank of Exgland; whereas the whole conſideration was de- 
ſcribed in the memorial as money. In this cafe the Court ſaid, that bank- notes are 
conſidered as money to many put poles, and it was ſo held by Lord Mangfe!id, in the 
caſe of Miller v. Race, 1 Bar. 452. That the Annuity act was paſſed for the purpoſe 
of guardiag againſt fitious conſiderations ; but it could not be contended, that the 
payment in this caſe was within the miſchief which that ſtatute intended to remedy ; 
and the Court has never yet determined, that a tender of bank-notes, is at all events, 
a good tender; yet if they have been offered, and no objection has been made on 
that account, the Court has conſidered it to be a good tender, and very properly ſo; 
becauſe bank-notes paſs in the world as caſh, although the queſtion. has never yet 
been directly determined. Therefore the rule was diſcharged. right v. Reed, 
3 Term Rep. B. R. 554. 


9. A judgment having been entered on a warrant of attorney, given with a bond, 
to ſecure an annuity, payable quarterly, by the defendant to the plaintiff; a 17eri facias 
was iſſued, by virtue of which the arrears of the preceding half-year were levied upon 
the defendant's goods. When the next quarter became due, another Fieri facias was 
ſued out, and a ſecond levy made, but the judgment had not been revived; in con- 
ſequence of this a rule was obtained to ſhew cauſe, why the goods levied under the 
latter execution ſhould not be reſtored, on the ground, that the judgment ought to 
have been previouſly revived by Scire facias. This point the Court thought worthy 
of conſide ration; and afterwards declared themſelves clearly of opinion, that it was 


not necefiary to revive the judgment, in order to ſue out the ſecond execution; and 


therefore diſcharged the rule, with coſts, Scott v. # halley, 1 Term Rep. C. B. 297. 


10. In another caſe, the memorial ſtated generally, that the annuity was granted 
in conſideration of 1601. paid by the grantee to the grantor; whereas it appeared 
vpon affidavit, that 991. 145. 6d. part of the money, had been previouſly lent by 
the grantee, for which the grantor had given ſeveral promiſſory notes; and that the 
grantee advanced only ſo much money, as remained to complete the 1601. allowing 
12 guineas for the expences of the deeds; but that he had given up the notes. On 
thewing cauſe againſt a rule, why the ſecurities for the annuity ſhould not be delivered 
up to be cancelled, on the ground that the conſideration was not ſufficiently ſer forth 

in 
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in the memorial, according to the Annuity act; the Court gave no decided o pin 
upon the validity of the conſideration, hut held clearly, that the particulars of it were 
not ſuificiently ſpecified; the words of the ſtatute being, © that the conſideration ſh.) 
« be fully and truly ſet forth and deſcribed;“ and therefore the rule was made abt, 
lute. Kirkman v. Price, 1 Term Rep. C. B. 30g. 


11. An annuity was granted in the year 1777, and the judgment on the bond wa. 
entered up before the Annuity act of the 17 Geo. III. c. 26. paſſed; but not until aft. 
the firſt day of that ſeſſion of parliament. There was a memorial of the bond and 
judgment, but not of the warrant of attorney; and therefore, by reaſon of this defec;. 
a rule was granted to ſhew cauſe, why the judgment ſhould not be ſet aſide. After 
the caſe had been fully argued, the Court ſaid, that if it had appeared that the warrant 
of attorney had been loſt, which was the ground chiefly relied on by the plaintiff's 
counſel, before the regiſtering of the memorial, it might have varied the caſe; but 
here that fact was not ſhewn, and therefore the warrant ought to have been regiſtered, 
The meaning of the Legiſlature was, that every inſtrument by which an annuity 15 
ſecured, ſhould be inſerted in the memorial. The words of the act are, deed, bond, 
inſtrument, or other aſſurance; and it is impoſſible to ſay, that a warrant of attorney 
does not fall within one of theſe deſcriptions. The warrant muſt have exiſted at firſt, 
and then it was incumbent on the plaintiff to inroll it; and though it may have been 
ſince loſt, yet that is no anſwer to this act of parliament. Therefore the rule wa: 
made abſolute, Hopkins v. Waller, 4 Term Rep. B. R. 463. 


12. A rule was granted to ſhew cauſe, why an annuity ſhould not be ſet aſide for a 
defect in the memorial, in not ſtating the conſideration of the annuity, as required 
by the act 17 Geo. III. c. 26. je. 1. The memorial, as to this part of it, after 
ſtating the date of the deed, and the names of the parties, contained theſe words, vs. 
_ & Whereby Harris in conſideration of 2100 l. paid, and which was in fa faid io 
ce him by Sowerby, granted to the latter, an annuity of 300 J. &c.” This motion 
was made, and the opinion of the Court was given before it was diſcovered, that 
theſe words, and which was in fact paid, were contained in the memorial; fo that 
the caſe was adjudged upon a ſuppoſition that theſe words were omitted. The fact 
was, that the 2100 J. mentioned as the conſideration, was paid by a banker's check, 
which was afterwards paid by the banker to Harris's attorney, who deducted thereout 
6501. for a demand which he had upon Harris. After counſel had been heard, the 
Court ſaid, that the object of the act of parliament, in requiring the conſideration of 
the annuity to be ſtated in the memorial was, that the Public ſhould have complcat 
information of the real tranſaction between the parties. And that intelligence would 
be equally conveyed to the world, whether it be averred as a poſitive fact, that the 
conſideration was paid, or only ſtated by way of recital, In both caſes, the partics 
may attempt to commit the fraud of introducing a falſe fact into the memorial, but 
this is always open for examination. However, as the granting of this annuity ap- 
peared to be a fair tranſaction, the Court thought proper to diſcharge the rule with 
colts, Sowerby v. Harris, 4 Term Rep. B. R. 494. 


13. In 
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13. In Michaelmas term 1791, the defendant M. who had joined with B. in grant- 
ing and ſecuring an annuity to the plaintiff H. obtained a rule for him to ſhew cauſe, 
why the judgment entered up on the bond and warrant of attorney given to ſecure 
the annuity, ſhould not be ſet aſide; and why thoſe, and all other ſecurities ſhould 
not be delivered up to be cancelled, and all further proceedings ſtayed. On this 
occaſion three objections were taken; iſt. That there was no expreſs ſubſtantive 
averment in the memorial, that any conſideration was paid for the grant of this an- 
nuity. 2d. That the act requires, that every deed, &c. whereby an annuity is ſecured, 
ſhall be ſet forth in the memorial, and the conſideration or conſiderations of granting 
the ſame, otherwiſe every ſuch deed, &c. ſhall be void. Whereas in this calc, the 
memorial did not ſtate the conſideration of the bond, or warrant of attorney, bur 
only of the indenture. 3d. That, ſuppoſing the firſt clauſe of the act ſhould be ſatis- 
fied, by ſtating the conſideration only once in the memorial, and not repeating it 
with reſpect to every inſtrument, &c. yet that at all events, the conſideration muſt be 
ſet forth in every inſtrument itſelf, by the expreſs requiſition of the 3d. clauſe. But 
here the warrant of attorney did not contain the conſideration for granting the annuity. 
Although in the caſe of Hopkins v. Waller, ante p. 27 2. it was held to be an inſtrument 
for ſecuring the annuity, within the meaning of the act, which ought to be regiſtered 
in the memorial; and if ſo, it was equally neceſſary, by the 3d. clauſe, that it ſhould 
contain the conſideration. After argument, the Court diſpoſed of the firſt objection 
by ſaying, that the memorial contained ſufficient averment that the conſideration 
was paid; although they agreed, that if it were merely ſtated by way of recital it 
would be ſufficient, But as to the two other objections, the Court directed the matter 
to ſtand over, in order that they might be more fully appriſed of all the circumſtances 
of the caſe. Accordingly, in Hilary term 1792, the matter came on again; and after 
a repetition of the former arguments upon the 2d. and 3d. objections, the Court ſaid, 
in anſwer to the 2d. objection, that as the act of parliament only required that the 
memorial ſhould contain the confideration of granting the annuity, it would be abſurd to 
repeat the ſame thing ſeveral times in the ſame memorial; although ſeveral deeds 
were given to ſecure the annuity, and each of them expreſſed the ſame conſideration. 
That ſuch a requiſition would be deſervedly ſubject to the objection of tautology, a 
complaint to which legal proceedings were already too much open. And as to the 
3d. objection, the Court ſaid there was no foundation for it; for that the bond, the 
warrant of attorney, and the judgment, taken together, conſtituted only one aſſurance ; 
and that the act of parliament was ſatisfied, by inſerting the conſideration in any part 
of this one aſſurance, namely, the bond. That if an aſſurance of an annuity conſiſted 
of a leaſe and releaſe, or of a fine, and other deeds, it could not be neceſſary to inſert 
the conſideration of the annuity in the leaſe for a year, or in the fine; but it would 
be ſufficient if it appeared in the aſſurance, whether conſtituted of one or of ſeveral 


deeds. Therefore the rule was diſcharged. Hodges v. Money, 4 Term Rep. B. K. 500. 


14. C. granted an annuity to H. which was ſecured by a deed of aſſignment, a 
bond, and a warrant of attorney to confeſs judgment. No action was brought on the 
bond, nor was any judgment entered up under the warrant, A rule therefore was 
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obtained to ſhew cauſe, why the ſecurities ſhould not be ſet aſide, becauſe the me- 
morial did not contain the date of the warrant of attorney. On ſhewing cauſe, two 
objections were taken; 1ſt, That the Court had no juriſdiction at all in this caſe, 
becauſe the grantee had neither entered up judgment on the warrant, or inſtituted 
any other proceeding in the Court. And 2d. that if the Court could take cogni- 
zance of the queſtion, yet only the warrant of attorney ought to be ſet aſide; for a 
defect in one deed, could not vitiate the others which were truly recited in the me- 
morial. Of this opinion were the Court, obſerving, that the word ſueb in the an- 
nuity act, confined the operation of that clauſe to the particular deed, which was 
not truly recited in the memorial. And in anſwer to the firſt objection they ſaid, 
that the warrant of attorney gave them a juriſdiction, for that it was a proceeding in 
the Court, and was of greater importance than the commencement of an action in 
the regular courſe; becauſe it enables the party to ſign judgment immediately, 
without any application to the Court. The rule therefore was made abſolute, as to 
the warrant of attorney. Ex parte Cheſter, 4 Term Rep. B. R. 694. | 


15. Articles of agreement were entered into between A. B. and C. whereby, in con- 


ſideration of A.'s relinquiſhing the buſineſs to B. and C. they covenanted to pay him 


the annual ſum of 400 J. during his life. An action of covenant was brought on theſe 
articles, for the non-payment of the annuity. To this action the defendants pleaded, 


that the articles were executed after the paſſing of the Annuity act; that no memorial 


of them had been inrolled in the Court of Chancery, as that act requires; and that 
therefore the articles were null and void. To this pla the plaintiff demurred gene- 
rally; and after argument, the Court ſaid, it is apparent from the preamble and the 
different clauſes of the act, that the Legiſlature did not intend there ſhould be any 


memorial of an annuity like the preſent. The preamble ſtates the miſchiefs of grant- 


ing annuities for ſmall conſiderations by improvident perſons, and thoſe miſchiefs are 
guarded againſt by the ſeveral clauſes in the act, as far as human prudence can go. 
It is evident, that the act was intended as a check againſt hard bargaius. The third 
clauſe expreſsly fays, that the conſideration ſhall be paid in money only, The next 
ſection indeed ſays, that if any part of the conſideration be paid in notes, and theſe 


notes be not afterwards paid, the Court may order the deeds ſecuring the annuity to 


be cancelled. The Court therefore are bound by the poſitive words of the act, to 
declare that annuities, the conſideration of which was paid in notes, muſt be regiſtered 
purſuant to the act. But in both theſe caſes the annuity is granted in conſideration 
of ſomething paid to the grantor, and no deciſion has extended the proviſions of the fitlt 
clauſe beyond theſe two caſes. In the preſent caſe, either the annuity was abſolutely 
void, as not being granted for either of the confiderations mentioned in the third and 
fourth ſections, and then no regiſtry of it could make it good; or it was ſuch an 
annuity as could not be regiitered according to the act. But it is too much to ſay, 
that the annuity is void in itſelf; and neither the ſpirit, nor the words of the act re- 
quire that it ſhould be regiſtered. As to the argument, exceptio probat regulam, it 
ſeems that the anxiety of ſome members of the Houſe, induced them to inſert the laſt 


clauſe, after the act was firſt drawn; but the firſt ſection could never have been 
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extended to the caſes mentioned in the laſt, if they had not been excepted. 
By another clauſe too it is evident, that the act does not extend to this caſe, 
The ſeventh ſection prohibits brokers taking more than 105. for every 1001. 
actually paid, Now it is impoſſible to ſuppoſe, that the Legiſlature intended 
to prohibit a broker from receiving any premium for his trouble in negotiating ſuch 
an annuity as. the preſent; and yet his premium cannot be eſtimated according to 
the directions of that clauſe, Beſides, in caſes where money has been paid as the 
conſideration, the Courts, when they vacate the annuity deeds, order the money to 
be reſtored ; but the buſineſs, the relinquiſhment of which was the conſideration of 
granting this annuity, we cannot order to be reſtored. Judgment was therefore 
given for the plaintiff, Creſpigny v. Wittenoon, 4 Term Rep. B. K. 790. 


16. The defendant having given the plaintiff a bond, and warrant of attorney to 
confeſs a judgment, for ſecuring an annuity, the plaintiff entered up judgment, but 
did not inſert that judgment in the memorial, The defendant therefore obtained a 
rule to ſhew cauſe, why the judgment and the execution thereon ſhould not be ſet 
aſide; contending, that the judgment was an aſſurance which ought to have been 
regiſtered under the Annuity act. But the Court were of opinion, that this is not 
one of the aſſurances which the Legiſlature intended ſhould be inrolled. The con- 
tract for the annuity was made, by giving the bond, and warrant of attorney to enter 


up judgment. Thoſe were the ſecurities on which the party relied, and the act is 


complied with by regiſtering all the ſecurities given by the parties. This will ſuffi— 


ciently anſwer the purpoſe of notoriety ; for every perſon may ſee, by referring to the 


memorial, that the plaintiff was at liberty to enter up judgment whenever he pleaſed. 
If the memorial had been made immediately after the execution of the bond and 
warrant of attorney, the judgment could not have been inſerted in it. Then whether 
a matter ſhall or ſhall not be regiſtered, cannot depend upon an act which is to be 
done afterwards. If indeed the only ſecurity had been a judgment actually entered 
up, perhaps it would have come within the proviſions of the act; but the aſſurances 
of this annuity were the bond and warrant of attorney. Therefore the rule was diſ- 
charged. Sberſan v. Oxlade, 4 Term Rep. B. R. 8 24. 


17. An annuity was ſecured by a bond and warrant of attorney to confeſs judg. 
ment, which was entered up, and a memorial inrolled in the Court of Chancery, 
ſtating the bond and the judgment, but taking no notice of the warranc or attorney. 
A rule was therefore granted to ſhew cauſe, why the judgment, and all ſubſequent 
proceedings ſhould not be ſet aſide, on the ground, that the warrant of attorney was 
got ſtated in the memorial. After argument, the Court delayed giving their opinion, 
until a caſe of Hopkins v. Waller, which was then depending in B. R, ſhould be de- 
cided. That caſe being afterwards decided, vide ante p. 272. the Court of Common 
Pleas fully concurred in that deciſion ; and declared their opinion in the preſent caſe, 
that the objection made to the memorial was well founded, and not to be obviated, 


Therefore the rule was made abſolute. Davidſon v. Lord Foley, 2 Term Rep. 
C. B. 12, 
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CHAP. XII. 


Anſwers, Pleas, and Demurrers. 


I. What is or is not a full and ſufficient Anſwer. 
II. What is or is not a good Plea, and well pleaded. 
III. What ts or is not a good Cauſe of Demurrer. 


I. What is or is not a full and ſufficient Anſwer. 


1. HE defendant in a cauſe, applied to the Court by petition, for leave to 
amend an anſwer, by adding a new fact. The Lord Chancellor ſaid, 

the moſt common caſe of amending anſwers is, where thro” inadvertency, a defend- 
ant has miſtaken a fact, or a date; there the Court will give leave to amend it, in 
order to prevent a defendant from being proſecuted for perjury. But here the queſ- 
tion was, Whether the Court, upon ſuch an amendment, would likewiſe permit the 
defendant to add any new fact to the anſwer. And upon the circumſtances of the 
caſe his Lordſhip was of opinion, that the defendant ought to have this liberty. Theſe 
circumſtances were, that the defendant, who was the Dutcheſs of Hharton, had by 
her anſwer referred to marriage articles which were executed in Spain, and conſe- 
quently made it incumbent upon her to produce them. Now it ſeems that the cul- 


tom in Spain is, to depoſit articles, and other deeds, in places appointed for that 


purpoſe ; ſo that an authentic copy is all that can be had. Therefore the Dutcheſs 
had liberty to amend her anſwer, ſo far as to ſet forth the cuſtom in Spain, with re- 
gard to the depoſiting of deeds. Wharton v. Wharton. 2 Ait. 294. 

2. In this caſe Lord Hardwicke doubted, notwithſtanding the caſe of Richmond v. 
Tayleur, 1 Wms. 735. whether an infant, before he comes of age, can put in a new 
anſwer, ſo as to re-hear the cauſe all over again; for if there ſhould be a decree 
againſt him upon the ſecond hearing, he may with as much reaſon put in a third 
anſwer, and make the proceedings endleſs ; and by this means leave it in the power 
of a guardian, to put in a new anſwer for him every year during his minority, and 
occaſion infinite vexation. Bennett v. Lee, 2 Atk. 487. 


3. Where a bill is brought to impeach an account, and the defendant pleads a 


ſtated account it is not neceſſary in every caſe, that the account ſhould be annexed 
by 
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by way of ſchedule to the anſwer. But where the bill not only impeaches the ac- 
count, but charges that the plaintiff has no counterpart of it, and prays that it may 
be ſet forth, if the defendant pleads it as a ſtated account, without annexing it to his 
anſwer, the plea ſhall ſtand for an anſwer, with liberty to except, becauſe if there 
ſhould be errors upon the face of the account, the plaintiff has no opportunity of 
pointing them out. Hanley v. Simpſon, 3 Atk. 303. 


4. To a bill brought by an heir at law for a diſcovery, whether the defendant was 
a purchaſer for a valuable conſideration, the defendant pleaded a fine and non-claim, 
This bill was ſeveral times amended, but ſtill remained merely a bill of diſcovery 
at laſt the plaintiff amended it again, and prayed relief. Lord Chancellor ſaid, when 
the defendant put in an anſwer to the amended bill which prayed relief, he could not 
put in a compleat anſwer over again, but only referred to his former anſwer; for if 
he had done otherwiſe, it might have been referred for impertinence; and therefore 
this laſt anſwer was to be conſidered as a part of the anſwer to the original bill for 
diſcovery, as much as if it had been ingroſſed on the ſame parchment, and made a 
part of the ſame record. Hildyard v. Creſß, 3 Atk. 303. 


5. A bill was brought by a man againſt his wife, who appeared in court, and de- 
fired that a guardian might be aſſigned to put in an anſwer for her, But the Lord 
Chancellor ſaid he was of opinion, that the huſband's bringing a dill againſt his wife, 
was admitting her to be a feme ſole, and therefore ſhe mult put in an anſwer accord- 
ingly; and ſaid he never knew an inſtance of appointing a guardian in ſuch a caſe. 
Ex parte Strangeways, 3 Alk. 478. 

6. A motion was made for leave to amend an anſwer, by ſtriking out the defendant's 
offer of bringing bis ſhare into hotchpot, upon a miſcomputation of the father's eſtate. 
Lord Chancellor ſaid, that whatever might be the rights of the parties, it was im- 
poſſible to ſuffer the defendant to amend his anſwer, in the manner he deſired, becauſe 
it would be of dangerous conſequence, It is true, at law they will allow you to 


amend, but it is in matters of form only; here it was an admiſſion of a fact, as that 


13001. advanced by the defendant's father in his life-time, was a full advancement; 
and though if the certainty of the ſum appears, a child is not precluded from the re- 
fidue of the orphanage ſhare, if he will bring the ſum before advanced into hotchpot ; 
yet he may be buund by any agreement between him and his father, that the money 
ſo advanced, ſhould be in full, and bar him of the reſidue of his orphanage ſhare, It 
would be ſtrange therefore, to {trike out this admiſſion, and deprive the plaintiff of 
the benefit of ſuch evidence; when the defendant did not ſwear that he was ſurprized 
into the admiſſion, or ill-adviſed in ſetting it forth, Therefore the motion was 
refuſed. Pearce v. Grove, 3 Atk. 522. 


7. The Court was moved to diſcharge an order, which one out of ſeveral de- 
fendants had obtained, for time to plead, anſwer, and demur, not demurring alone, 
becauſe the order had been evaded; for after demurring to the bill, as containing 
different matters, inconſiſtent with each other, the defendant had anſwered to nothing 
more than the charge of combination and confederacy; which was what he muſt ab- 
ſolutely do, even to ſupport his demurrer, for otherwiſe it muſt have fallen to the 

ground; 
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ground; and therefore this could not be conſidered as an anſwer, within the mean 
of the order. Lord Chancellor inclined to think, that this was not anſwering in pur— 
ſuance of the order; but as the demurrer might ſoon be determined, the delay 
would be of very little conſequence to the plaintiff, and therefore his Lordſhip die 
not diſcharge the defendant's order for time. Done v. Peacock, 3 Atk. 726. 


8. The defendant in this caſe was taken into cuſtody by a Serjeant at Arms, fur 
not putting in his anſwer; he afterwards put in an anſwer, and was diſcharged. That 
anſwer being reported inſufficient, he was taken again, and then moved to be dif- 
charged out of cuſtody, on paying the colts of the contempt. Upon this motion the 
queſtion was, Whether the defendant fould be diſcharged, before the further anſwer 
was reported ſufficient, or inſufficient? Lord Chancellor ſaid, where a firſt anſwer is 
reported inſufficient, and the party is taken on proceſs for not putting in a further 
anſwer, which he afterwards puts in, and pays the coſts of the contempt, (for til) 
then it is no anſwer) the courſe of the Court is, that he muſt be diſcharged; and if 
the further anſwer is afterwards reported inſufficient, you may carry on the proceſs 
of contempt, at the proceſs you left off, But it was never heard of, that a defendant 
ſhould lie in cuſtody, until the Maſter reports whether the further anſwer is ſufficient 
or not; for it may be reported either way, and that after a long time. In the caſe 
of an inſufficient further anſwer, you are to take up the proceſs of contempt 
juſt where you left off; which would not be ſo if the defendant was to lie in 
cuſtody during that time. The motion therefore was allowed. Child v. Bralſon, 


2 /ex. 110. 


24th OA. 
1752, 

Reg. Lib. A. 
Pp. 613. 


9. The bill, in this caſe, was brought for the execution of the truſts of an Act of 
Parliament, and of a will, made by Daniel, Lord Nottinzham. The truſts were, to 
pay certain debts and portions charged on the eſtate, and then to ſettle it on the ſe- 
veral branches of the family. None of the ſons, who were reſpectively to be tenan:s 
for life, had iſſue male, but Edward, the youngeſt, who, with his eldeſt fon, George, 
brought this bill for the performance of the truſts; and praying alſo, that the defend- 
ant, Henry, might diſcover whether he was married, or had any iſſue male, who 
would be entitled before the plaintiff, George, Henry, by his anſwer, inſiſted, that 
he was not obliged to make ſuch diſcovery. The Maſter reported this anſwer in- 
ſufficient, and alſo a further anſwer, inſiſting upon the ſame point, and that the 
making of ſuch diſcovery would ſubje& the defendant to eccleſiaſtical penaltics. 


After arguing exceptions to this report, Lord Hardwicke delivered the following 


judgment.. There are two queſtions, the firſt on the forms and rules of the Court, 
and method of proceedings; the other on the merits of the caſe, as made by the bill. 
Firſt, Whether the defendant, by ſubmitting to anſwer, without excepting to the 
firſt report of inſufficiency, has precluded himſelf from inſiſting on the ſame matter 
now by his ſecond anſwer? Though to be ſure in the preſent caſe, it is ſomewhat 
odd to bring it before the court in this ſhape, yet I cannot ſay he is abſolutely pre- 
cluded by the forms of the court from doing it, I have known this often in queſtion, 
and determined; that where an anſwer by the Maſter on the firſt exception is re- 


ported inſufficient, the defendant ſubmitted to anſwer, and upon exception to that 
| ſecond 


PIPE * 


Anſwers, Pleas, and Demurrers. 


ſecond anſwer, the like report is made, the defendant has excepted to that ſecond 


report, and brought it before the Court, Where there are ſeveral exceptions, the 


Court has always ſaid, that as this matter has not undergone the judgment of the 
Court, they ſhall be ſuffered to go into it; if it was a ſingle exception, perhaps it 
would be another matter, It is not like a ſecond demurrer, or dilatory, or a ſecond 
plea, which cannot be put in a ſecond time, if over-ruled; yet, notwithſtanding, the 
Court frequently allows the defendant, aſter a plea it has over-ruled, to inſiſt on the 
ſame matter by anſwer, which was over-ruled as a plea; and that comes on the merits at 
the hearing of the cauſe. The Court has gone on the ſame way upon exceptions, by let- 
ing the party in to ſhew, whether the Maſter was miſtaken or not. Next, as to the me- 
rits, whether this matter is relevant and material to anſwer; and ſuppoſing it ſo, whe- 
ther there is a defence as to the anſwering it as to penalties; becauſe though material, 
yet if the defendant has an excuſe againſt anſwering it, as being matter of ſcandal, or 


ſubjecting him to penalties, he may plead this, and infiſt, that the plaintiff muſt be ' 


put to prove it as he can, Two general grounds are inſiſted upon for the plaintiff, 
to ſhew this is material, 1ſt, That every plaintiff is entitled to have a diſcovery from 
defendants, as to two heads, to enable him to obtain a decree, and to aſcertain facts 
material to the merits of his caſe, either becauſe he cannot prove, or in aid of 
proof; for a man may be entitled to an anſwer of what he can prove, to avoid ex- 
pence. Next, that he is entitled to a diſcovery of matters to ſubſtantiate his pro- 


| ceedings, and make them regular and effectual in this Court. Then the queſtion is, 


Whether the point inſiſted upon to be anſwered, is ſo material or not? As to the firſt 
of theſe, whether it is material as to the decree to be made on the merits, and the ſettle- 
ment to be directed by the Court thereby, that is not the ſtrong point for the plaintiff 
to found his preſent prayer upon; for the anſwer rightly inſiſts, that whether he has a 
ſon or not, there is no occaſion to name that ſon 1n the ſettlement; and it would be im- 
proper in many caſes to do fo. It is ſufficient and proper to make the ſettlement with 


limitations to the ſeveral ſons, as tenants for life, remainder to truſtees to ſupport con- 


tingent remainders, remainder to the firſt and every other fon, without naming them. 
Though the ſons may have been named in framing a fettlement, where all the family 


agreed, yet in moſt caſes it is moſt proper not to name them; for it may happen, 


that ſome remainder-man may diſpute, whether he was a legitimate ſon or not. In 
that reſpect, therefore, I do not think it ſo material to have an anſwer to this. But 
on the other point, it is material and neceſlary for whom is it neceſſary for the plain- 
tiff ro bring before the Court for the performance of theſe truſts? It is admitted to 
be neceſſary to bring the firſt perſon entitled to the remainder and inheritance of the 
eſtate, if ſuch is in being. It is true, if there is none ſuch, in whom the remainder 
of the inheritance is veſted in being, (as if none of the ſons of his family had iſſue 
male at all) then it is impoſſible to ſay, that the creditors are to remain unpaid, and 
the truſt not to be executed until a ſon is born. If there 1s no firſt ſon in being, the 
Court may take the facts as they ſtand. It would be a very good decree, and no fon 
born afterwards could diſpute it; unleſs he could ſhew fraud, colluſion, or miſbeha- 
viour in the performance of theſe truſts; otherwiſe he would be bound by it, Bur if 

there 
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there is a ſon born, which is a remainder in tail exiſting, it is a different caſe; ſor 
then if the tenant for life brings a bill for performance of it without him, he would 
be entitled, without ſhewing fraud or colluſion, to overhaul all this matter. I have 
known that done. In ſuch caſe, if the Court has ſeen every thing to be fair, the 
Court has only given liberty to ſurcharge and falſify; or may open the whole, as the 
circumſtances appear. But the fact is, that Edward has a fon, who has a remain. 
der in tail, near or remote, veſted in him, who is plaintiff, If he is not the firſt re. 
mainder, the having him before the Court is quite immaterial, If Henry has a ſon 
in being, it wauld be immaterial to make George a party; for the Court only require, 
to bring the firſt remainder-man in tail in being before the Court, without whom, the 
having a ſecond or third remainder party is not ſufficient, In this reſpect then, it i; 
material to have the ſon of Henry before the Court, as the truſtees cannot, if there 
are ſuch in being, act concluſively without it; ſince he may afterwards controvert all 
this decree, becauſe he was in being at the time of the decree, and may raiſe 
queſtions on the ſettlement. But the queſtion is, Whether he is entitled to have this 
diſcovery from the defendant, or to be left to prove it? As to the firſt objection to 
it, that it will ſubject him to eccleſiaſtical cenſures, and that the Court will not com- 
pel him to anſwer on oath, which is like an oath ex officio, that is true; but there is 
nothing upon this that will do it. For it would be carrying this to a great 
degree to ſay, that, by poſſibility, it may tend to this, when no queſtion is 
aſked, that may tend thereto; for every thing neceſſary muſt be proved, in order to 
ſubject them to that penalty. It does not tend to diſcover, whether he coha- 
bited with any woman, if he ſhould anſwer, whether he has or has not a ſon 
lawfully begotten. That would be going a vaſt way, and tend to cover facts which 
ought to be diſcovered in this court, But next, according to the general rule it is 
true, you cannot aſk a diſcovery of him, as you may examine him as a witneſs; and 
it is true alſo, that that diſcovery would not be concluſive; but that is no anſwer to 
what is inſiſted on for the plaintiff, for that may often happen. A man is entitled to 
a diſcovery, and no one is bound thereby but the perſon who made it, and his ſon, 
after coming of age, might bring a bill to controvert it. But why is it ſaid, Henry 
is only to be examined as a witneſs? He is a proper and neceſſary party to the bill 
for execution of the truſts, and making the ſettlement; conſequently he is entitled to 
know whether he had any child or not. Such queſtions are frequently aſked here of 
the parties brought before the Court, how many children they have, in order to 
ſettle the proportions among the children; and there is no other way but by aſking 
the parents, for you cannot have a diſcovery from an infant, nor can you except to 
an anſwer of an infant, which is a general rule. It was the ſame in the caſe of Mrs. 
Dupleſſis; there it was prayed, that ſhe ſhould diſcover whether ſhe was an alien, 
and where born? I held, ſhe was not bound to diſcover whether ſhe was an alien; 
but whether her child was an alien, and where born, and obliged her to ſet it forth. 
So here, Henry is the proper perſon to anſwer that. I am of opinion therefore, that 
it is neceſſary for the plaintiff to have this diſcovery to ſubſtantiate his decree, 
which would be imperfect without it; nor can he have a binding decree on all 

parties, 
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rties, without having this perſon before the Court, if there is ſuch a one, He is 
entitled, therefore, to have it on both heads, as to ſub ſtantiating the proceedings, 
and as to the merits of the caſe. But then the queſtion is, How far he ſhould 
anſwer? 1 do not know, that it is material to anſwer all the exceptions; and doubt, 
whether you are entitled to have from the defendant any more than a diſcovery, 
whether he has iſſue male born, and as to his declarations concerning that; but I 
doubt whether you can compel him to diſcover whether he is married or not. Sup- 
poſe he publicly lived with, and avowed a woman as his wife, and had no ſon by. her, 
and you brought a bill to diſcover whether he was married to her or not. It was 
then urged for the plaintiff, that if this was diſcovered, they might be able hereafter 
to anſwer the evidence ariſing from cohabiration, and public declarations of marriage. 
But the Lord Chancellor ſaid, I am not to compel a dilcovery to create evidence for 
ſome future ſuit, The ground I go upon to allow the exceptions to the anſwer is, 
not as to the ſettlement, but that it is neceſſary to have proper parties to ſubſtantiate 
the proceedings. 'Theretore allow the exceptions ſo far, but not as to the reſt, Finch 


v. Finch, 2 Jex. 491. 

10. The plaintiff, by his bill, claimed a remainder in fee, after an eſtate tail 
ſpent; the defendant, by his anſwer, inſiſted, that a fine had been levied by one of 
the remainder-men in tail, under whom he claimed. Afterwards, and before repli- 
cation, the defendant petitioned for leave to take his anſwer off the file, and put in a 
new one; and thereby to inſiſt, that the perſun under whom he claimed, was a pur- 


chaſer for a valuable conſideration, without notice. And in ſupport of this petition, 


the defendant made an affidavit, that this new title was not diſcovered until aſter he 
had put in his anſwer, Lord Chancellor ſaid, that this was an application prime im- 
prefſioms, There have been ſome few to rectiſy mere miſtakes in an anſwer, whe- 
ther of the clerk in tranſcribing, or of the party himſelf, and even theſe have been 


granted with great reluctance and caution; yet, ſuppoſing the ground of this applica- 


tion to be true, and it muſt be taken to be ſo, as it was not denied, there was reaſon _ 


in the thing, and the defendant ought, ſome how or other, to get at it. But the 
Court ought not to let the anſwer be taken off the file, and a new one put in; be- 
cauſe, if the plaintiff apprehended he could have advantage of any admiſſion in the 
anſwer, the Court could not take it from him. Is Lordhip laid, he was afraid to 
give encouragement to applications of this kind; and therefore he had rather do as 
has been done, and is conſiſtent with the rule of law, namely, that you cannot with- 
draw a plea, and put in another; but the Court will, on motion, give leave to 
amend the plea. Accordingly, he ordered the anſwer to be taken off the file, and 
this new matter inſerted by way- of addition, on paying the colts of the application, 
and of the amendment. Patterſon v. Slaughter, Ambler 292. 


11. The defendant, by his anſwer, denied all knowledge of the plaintiff's title, as 
next of kin to the teſtatrix, and therefore refuſed to ſet out an account of the per- 
ſonal eſtate; the plaintiff took an exception to this anſwer, for not ſetting forth the 
account, and the cauſe being in the Court of Exchequer, the matter of the exception 
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was according to the courſe of that Court, argued at the bar. And after argument, 
the Court ſaid, if the fact is denied, and lies in the knowledge of the defendant, the 
plaintiff is not entitled to a diſcovery of aſſets, but if the fact does not lie within his 
knowledge, though he denies it, yet he muſt ſet out an account of aſſets. There is 
no inconvenience to the defendant in making ſuch a diſcovery, but it may be very 
great the other way, and therefore the exception was allowed. The reporter adds a 
guere as to the juſtneſs of this diſtinction, and ſays the counſel for the defendant were 
diſſatisfied with it. Sweet v. Young, Amb. 353. 


Eater Term, 12. The defendant, after obtaining three orders for time to anſwer, (not to plead, 
ons Lad. B. anſwer, or demur,) put in a plea upon the expiration of the laſt order; on a motion 
p. 312. 352. to ſuppreſs the plea for irregularity, the Court refuſed it; holding it to be a ſuffi- 


cient compliance with the order. Roberts v. Hartley, 1 Brown 56. 


aher Term, 13. The defendant, after obtaining an order for time to plead, n wer, or demur, 
2 b. not demurring alone, put in a demurrer; and by way of anſwer only denied the 
5. Td. charge of. combination. On a motion to diſcharge this demurrer, the Court held, 
that the defendant had not complied with the terms of the order; and therefore di- 
reed the demurrer to be taken off the file, and ordered the defendant to pay the coſts, 


Lee v. Paſcoe, 1 Brown 78. 


14. On a motion to amend a ſchedule to the defendant's anſwer, an indictment for 
perjury having been prefered, or at leaſt threatened, the Lord Chancellor refuſed to 
interfere; although he took it to be clear, that the defendant did not intend to per- 

jure himſelf, becauſe he had no intereſt in ſo doing. That queſtion, his Lordſhip 
ſaid, would be proper before the grand jury, who, if they thought the defendant did 
not intend to perjure himſelf, would throw out the indictment; on the other hand, 
if there was ground for the indictment, it would be wrong for him to interpoſe. 
Lord Verney v. Macnamara, 1 Brown 419. 


15. After an order had been made for taking the bill pro confeſſo, the defendant 
put in an anſwer, and then moved to diſcharge the order, but the motion was re- 
fuſed; the Lord Chancellor obſerving, that where the defendant puts in an anſwer 
after the order, and the plaintiff takes exceptions to it, it is a waiver of the proceſs, 
becauſe the plaintiff ſhall not have the benefit both of the defendant's anſwer, and of 
his own allegations. And wherever an order is made to take a bill pro confehs, if the 
defendant comes in upon any reaſonable ground of indulgence, and pays the coſts, 
the Court will attend to his application, if the delay has not been extravagantly long. 
But where it has been ſo, the mere gratuitouſly putting in an anſwer is not ſufficient 
to over-rule the order. Williamſon v. Thompſon, 2 Brown 279. | 
11th. July, 16, The plaintiff made a perſon defendant who was merely a witneſs to a conver- 
Res! Lib. a ſation, and might have been examined as ſuch, and therefore might have demurred 
5. 596. to the bill; but the defendant put in an anſwer, and not having fatisfied the plaintiff 
as to an interrogatory, he took an exception, which the Maſter over-ruled, and re- 
ported the anſwer ſufficient. Upon exceptions to the Maſter's report, it was ob- 
jected, that the defendant need not have anſwered at all, but might have Sayer 
him 
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himſelf by demurrer or plea. But the Lord Chancellor ſaid, that as the defendant had 
ſubmitted to anſwer, he could not enter into the queſtion, whether a demurrer or 
plea would have been allowed; that the practice of making a mere witneſs a party, 
was extremely wrong, and he ſhould have encouraged a plea or demurrer, had ic 


come on in that ſhape, But where a party ſubmits to anſwer, he muſt anſwer fully; 


and therefore as the queſtion was ſuch as would be clearly relevant, if put to a party 
properly before the Court, the exception muſt be allowed. Cookſon v. Elliſon, 
2 Brown 252. 

17. The defendant having, by his anſwer, ſtated all the circumſtances enquired 
after by the bill, reſpecting himſelf, diſclaimed all intereſt in the matter in queſtion, 
but omitted to anſwer the ſubſequent parts of the bill. Exceptions being taken to 
this anſwer, for inſufficiency, the Maſter over-ruled them all, and reported the anſwer 
ſufficient, Exceptions were therefore taken to his report; and after the ſame were 
argued before the Maſter of the Rolls, ſitting for the Lord Chancellor, his Honour, 
for ſome time doubted, whether the defendant was not called upon in a further cha- 
rater than as a witneſs; but at length ſaid, that as the defendant had ſworn he was 
not a creditor, nor had received any of the money, he had done away all his intereſt, 
and reduced himſelf to the ſituation of a mere witneſs, It is a principle, that a mere 
witneſs ſhall not be made a party to a bill; for if ſuch a perſon was to be made a 
party, there is no knowing where it would end; it might rake into every circum- 
ſtance of a man's life, in order to prove him a bad man; the Maſter was therefore 
right in diſallowing the exception, and the exceptions taken to his report muſt be 
over-ruled, Newman v. Godfrey, 2 Brown 332. 


— 


II. What is or is not a good Plea, and well pleaded. 


1. 1 ANDS having been deviſed to be fold for the payment of debts, a 
creditor brought his bill againſt the teſtator's widow, who was in poſſeſſion of 


ſome of the lands, for a diſcovery of her title, To this bill the defendant pleaded, 


that by her marriage ſettlement ſhe had a jointure of all the lands lying in a certain 
town, which ſhe named, and ſaid, ſhe was willing to make a diſcovery, if the plaintiff 
would confirm her jointure, but not otherwiſe. As this plea did not ſer out either 
the date of the deed, or the particular parcels of the lands contained in it, the Courr 
held the plea to be bad for both theſe reaſons; and ſaid, that even a purchaſer for a 
valuable eonſideration, would be bound to ſet forth theſe two matters, and therefore 
the plea was over-ruled. Chamberlain v. Knapp, 1 Ak. 5 2. 


2. 'The plaintiff having under-written a policy of inſurance for a large ſum of mo. 
ney, upon a ſhip and cargo, and the ſhip being, as it was ſuggeſted, fraudulently 
loſt, he filed his bill; ſtating, that the ſhip, inſtead of having proper mercantile goods 
on board, and being bound from one of the ports of Jreland, to one of the ports of 
France, had only wool on board; and by the interrogatory part of the bill, the de- 
fendant was required to ſet forth, what kind of goods he had on board, what the in- 
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voices were, in what manner the ſhip was cleared, and whether ſhe had not arms on 
board. To ſo much of this bill as ſought a diſcovery of the particular nature, qua- 
lity, and quantity of the goods mentioned to be ſhipped, in order to be ſent to France, 
the defendant pleaded an act of Parliament, of 1 William & Mary, That no wc. 
ſhall be ſhipped from Ireland, or imported from thence, to any port but Liverpool, and 
ſome others in England; which act was afterwards made perpetual, by 7 William & 
Mary. And by another Act 10 and 11 Will. III. it is enacted, that none ſhall direftly o- 
indireftly export from Ireland into any foreign dominion, any wool, and all offenders again! 
this Act are made liable to the forfeiture of the ſaid wool, and alſo to a penalty if 
Fool. for every offence. The defendant then pleaded, that the value of the cargo 
on board the ſhip, and inſured by the plaintiff, was aſcertained by the policy at 
3500/7. and therefore it would no way concern the plaintiff to know the particulars 
of the goods; but the diſcovery thereof might occaſion ſeveral forfeitures. And as 
the bill charged, that the goods ſhipped on board were to have been ſent into 
France, which by the laws and ſtatutes of this realm is prohibited, and highly penal, 
and as the diſcovery manifeſtly tended to draw in the defendant to accuſe himſelf, he 
ſubmitted, whether he ſhould be compelled to make any other anſwer. After this 
plea had been argued, the Lord Chancellor allowed it; but agreed, that if other 
kind of goods had been mentioned, in the charging part of the bill, the defendant 
might perhaps have been obliged to have given ſome anſwer to it; but as there was 
not, the defendant was not obliged to anſwer that interrogatory. The only doubt 
his Lordſhip entertained was, as to the clearing of the ſhip, and having arms on 
board ; but that part of the bill he thought afterwards might be covered by the plea, 
It was in this caſe alſo agreed, that a plea may be bad in part, and yet not ſo in the 
whole. Duncalf v. Blake, 1 Atk. 52. 


3. The defence proper for a plea, muſt be ſuch as reduces the cauſe to a parti- 
cular point, and from thence creates a bar to the ſuit, for it is to ſave the parties 
expence on examination. But it is not every good defence in equity, that is like- 
wiſe good as a plea; for where the defence conſiſts of a variety of circumſtances, 
there is no uſe of a plea, the examination muſt ſtill be at large, and the effect of al- 
lowing ſuch a plea would be, that the Court would give their judgment on the cir- 
cumſtances of the caſe, before they were made out by proof. Chapman v. Turner, 
1 Atk. 54. | 


4. The adminiſtrator of a judgment creditor brought an original bill, and then 
died; the executor of the adminiſtrator filed a bill of revivor, which being thought 
wrong, he took out adminiſtration de bonts non of the judgment creditor, and then 
filed another bill of revivor. To this latter bill, the defendant pleaded, that it was 
for the ſame matter; whereupon it was referred to the Maſter, to examine whether 
it was fo or not; who made a ſpecial report, that the /aft bill of revivor was brought 
by the plaintiff, in @ different right from what the former was; but he did not ay, 
whether it was or was not for the ſame matter. Upon arguing this plea, the Lord 
Chancellor over-ruled it; becauſe it appeared, that the bill was brought in a dif— 
ferent right, the plaintiff however, was not intitled to coſts upon ſuch diſmiſſion ; 
| | becauſe 
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becauſe the Maſter's report was ſpecial, and not general. His Lordſhip alſo laid it 


down, that a plea may be good for part, and over-ruled for part; but that a demur- 


rer mult be good for the whole, or void for the whole. Huggins v. York {pan 
Company, 2 Alk. 44. 

5. The ſtatute of imitations cannot be pleaded to the diſcovery of the time when 
the debt became due, although it may be pleaded to the debt itſelf. Becauſe, by 
the defendant's ſetting forth when the debt commenced, it will appear to the Court, 
whether the ſix years are incurred according to the ſtatute. Mackworth v. Clifton, 

2 Alk. $1. 

6. A bill for the aide of aſſets was diſmiſſed, upon a plea that the admini- 
ſtrator was not a party; although it was a fact not diſputed, that he was inſolvent, 
Aſbburft v. Eyre, 2 Atk. 51. 

7. A plea for want of proper parties, is a plea in bar, and goes to the whole bill, 
as well to the diſcovery, as to the relief, A plea, that the bill is only brought 
againſt the repreſentatives of the real eſtate, whereas it ought.to be likewiſe againſt 
the repreſentatives of the perſonal eſtate, ought to be allowed, in order that the 
rule of the Court may be uniform; whatever reaſon there is to ſuſpect, that ſuch a 
plea is put in merely for delay. But a bill for the diſcovery of real aſſets, may be 
brought againſt an heir, in order to preſerve a debt, without making the admini- 
ſtrator of the perſonal eſtate a party ; eſpecially, where it is ſuggeſted, that the right 


of repreſentation is conteſting in the Eccleſiaſtical Court; and in that caſe, a plea 


for want of parties would not be allowed. Plunket v. Penſon, 2 Atk. g1. 


8. Where a defendant pleads to the bill, the plaintiff cannot move for an injunction 
to ſtay the defendant from proceeding at law, until the plea is by ſome means or 


other diſpoſed of. But in a caſe fo circumſtanced, the plaintiff may move, that the 


plea may be ſer down to be argued on an early day, which the Court will order ac- 
cordingly. Anonymous, 2 Atk. 113. | 
9. To a bill brought for a diſcovery of title deeds, and likewiſe of the defendant's 
title to the eſtate in queſtion, and for relief; the defendant pleaded a fine and non- 
claim, as a compleat bar to the whole of the bill. The Court held, that where a 


valuable conſideration is ſet forth by the defendant, it will protect him from giving 


an anſwer to a title ſet up by the plaintiff; but that a plea of a bare title only, without 
ſetting forth any conſideration, will not do it; and therefore the plea was ordered to 
ſtand for an anſwer, with liberty to except. Brereton v. Camul, 2 Att. 240. 


10. There is no ſuch thing known at law as pleading and demurring to the ſame 


matter, and the act of Parliament for the amendment of the law, does not allow of 


it; but only to demur to one matter, and plead to another. The ſame rule obtains 
in the Courts of Equity, and the inconvenience is much leſs there than at law; for 
a man who demurs at law, demurs in chief, and if judgment ſhould be againſt him, 


it is a perpetual bar; he therefore demurs at his own peril, But if a defendant de- 


murs in equity, and the demurrer is over-ruled, he may afterwards inſiſt upon the 
ſame matter by his anſwer, Dormer v. Forteſcue, 2 Atk. 282, 284. 


11. So 


28 5 


No entry. 


No entry. 


31ſt. July, 
1740. 
Reg. Lib. B. 


P+ 407. 


29th. Jan. 


1741. 
Reg. Lib. A. 


p. 188. 


2cth. March, 


1741. 
Reg. Lib. A. 


p. 254- 


286 


125 HY 


Rep: Lib. A. 
p. 739. 


30th. ſuly, 


1743. 
Reg. Lib. B. 


p. 618. 
Entered by 
the name of 
Story v. Lord 
Montyoy. 


Anſwers, Pleas, and Demurrers. 


11. So where the defendant pleaded the like plea, and the pendeney of the ſuit in 
Equity prevented the running of the fine, the plea was over-ruled; for otherwiſe it 
would trip up the juriſdiction of the Court. Baker v. Pritchard, 2 Atk. 387. 

12. Where a defendant pleads a purchaſe for a valuable conſideration, without 
notice of the plaintiff's title, it is ſufficient to aver, that the perſon who conveyed to 
him was ſeiſed, or pretended to be ſeiſed, at the time that he executed the purchaſe 
deeds. But if the purchaſor ſets up a fine and non-claim, as a bar to the plaintiff's 
right, it is not ſufficient to aver, that at the time the fine was levied, the ſeller of 
the eſtate being ſeiſed, or pretending to be ſeiſed, conveyed, &c. but you muſt aver, 
that he was actually ſeiſed. It is not indeed neceſſary to ſay, that he was ſeiſed in 
fer; for if you aver that he was ſeiſed, ut de libero tenemento, et ſic ſeiſito exiſtente 
quidem finis ſe levavit, it will do. Story v. Lord Windſor, 2 Ak. 630. 


13. To a bill brought for an account, the defendant put in a plea of a ſtated 
account, as to all matters before accounted for; this plea was held to be bad, becauſe 
the defendant, as to any errors charged to be in the account, might by ſuch a plea 
effectually defend himſelf againſt the diſcovery of any error; by ſaying only, it was 
before accounted for. He mult aver, that the ſtated account is juſt and true, to the 
beſt of his knowledge and belief. So where a defendant pleads generally, to all ex- 
cept ſuch parts of the bill as are not herein after anſwered, it is likewiſe bad; becauſe 
it is too general, the 88 to a bill muſt be much more explicit. Anonymous, 
3 Atk. 70. 

14. A bill brought to recover a debt of 1007. ſecured by the note of a perſon who 
died inteſtate, charged, that ſince his death, his adminiſtratrix promiſed to pay 
the debt, as ſoon as ſhe could get in effects ſufficient to diſcharge it. To this bill 
the defendant pleaded generally, that ſhe made no promiſe to pay the note ; but the 
Court held the plea to be too general, as there was a particular and ſpecial promiſe 
charged, the defendant ſhould have pleaded that ſhe made no promiſe to pay out of 
aſſets; the plea was therefore ordered to ſtand for an anſwer, with liberty to except. 
Where a note is given for the payment of an annuity of 67. per annum, during the 
life of the annuitant, and the defendant pleads, that he did not promiſe to pay within 
fix years, it is bad; for he ſhould have pleaded, that the cauſe of action had not 
accrued within the ſix years. So where a note is given for the payment of money 


three years after the date, a plea that the defendant did not promiſe to pay, is bad; 
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becauſe it is executory, and therefore it ſhould have been that the cauſe of action had 
not accrued. So likewiſe where a note is given to pay 1007. by inſtalments, a plea 
that the defendant did not promiſe to pay is bad; becauſe the ſtatute of Limitations 
bars only what was actually due, fix years before the commencement of the action. 
Anonymous, 3 Alk. 70. 


15. In this caſe, the plea was of a foreign ſentence in a Commiſſary Court in 
France, relating to the ſame matter, for which the bill was brought here. Lord 
Chancellor ſaid, that the plea muſt be over- ruled; for that it was the moſt proper 
caſe to ſtand for an anſwer, with liberty to except, that he ever met with; and the 
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more lo, as it was a ſentence in a Commiſſary Court only, which is a Court of a 
political nature, in order to determine diſputes which may ariſe in relation to French 
actions. Gage v. Bulkley, 3 Atk. 215. 


16. To a bill brought to be let into the poſſeſſion of an eſtate, the defendant pleaded 


a purchaſe for a valuable conſideration, and that the money was paid, or bond fide "74 


zcured to be paid. The fact turned out to be, that the conſideration money was not 
paid, but only ſecured. The Lord Chancellor ſaid, the defendant has not yet paid 
the money, and therefore, as he has now notice of the plaintiff's title, the money 
which he has only ſecured to he paid, may never be paid; and conſequently the plea 
muſt be over-ruled. Hardingham v. Nichols, 3 Atk. 304. 


17. A bill was filed by the plaintiff, praying an account againſt the defendant, 


and that he might be paid what ſhould appear to be due to him, and be quieted ' 


in the poſſeſſion of three eſtates which had come to him by the death of his 
brother Jobn. To this bill it was pleaded, that the plaintiff and the defendant 
were natives of Jamaica, where their eſtates lay, and that both of them being 


reſident there, the plaintiff in or about the year 1745, brought his bill in the Court of 


Chancery of that iſland, againſt the defendant, ſetting forth the fame matters, and 
ſetting up the like claim to the eſtate, and praying the ſame account and relief, 
as were required and prayed by the preſent bill. That to that bill in Jamaica, the 
defendant in 1747, put in his anſwer, with the account relating to the truſt eſtate 
annexed, and ſoon afterwards quitted the iſland, for the recovery of his health; 
leaving an attorney there to manage the ſuit, and his other affairs. That iſſue was 


Joined in that cauſe, and that the ſame was ſtill depending ; the defendant then re-- 


ferred to the record in Jamaica, as he had no copy of the proceedings here; and by 
his plea inſiſted, that as all the matters and things lay there, he ought not to be ſued for 
the ſame matters here, all the vouchers being in Jamaica, and the laws and cuſtoms 
there differing in many reſpects from thoſe in this kingdom; he alſo inſiſted, that as 
all his eſtate lay in that iſland, it was liable to be ſequeſtered for the non-performance 
of any order or decree made there, and was more than ſufficient for that purpole; 
and therefore he pleaded the ſaid bill, anſwer, and proceedings in Jamaica, in bar to 
the diſcovery and relief ſought by the preſent bill. After this plea had been fully 
argued, the Lord Chancellor delivered his opinion as follows. If this plea had been 
well pleaded, it might have brought on a conſiderable queſtion ; the different courts 
of equity are held under the ſame crown, though in different dominions; and there- 
fore, conſidering this as a Court abroad, the point of juriſdiction is the ſame as if in 
Ireland; and it is certain, where the proviſion is in England, let the cauſe of ſuit ariſe 
in Ireland, or the Plantations, if the bill be brought in England, as the defendant is 
here, the Courts do agere in perſonam, and may by compulſion on the perſon, and 
proceſs of the Court, compel him to do juſtice. Suppoſe different ſuits are brought 
there, and here, what is to be done? I take it be clear, if an action is brought in 
the Court of King's Bench, or Common Pleas, and the defendant pleads to it an 
action in Jreland, or the Plantations, they could not take any notice of it, nor would 
it bar the juriſdiction of the Court here. The general rule of Courts of Equity, > 
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regard to pleas, is the ſame as ia Courts of Law; but exerciſed with a more liberal 
diſeretion. To be ſure, two ſuits for the ſame matters in the Plantations, and here, 
may be attended with inconvenience, as Mr. I/i/lrabam has urged; and Lord 
Coco per for that reaſon, in Wells v. Lord Antrim, went as far he could; but I ſhould 
not have been of opinion myſelf, to allow the plea there to the diſcovery. The plea 
to the juriſdiction is known here as well as at law, but it is not ſo as to pleas in 
abatement, or bar, for the Court here allow themſelves a greater latitude as to cir- 
cumſtances; and in the order of Lord Cowper, there is a reſervation for further 
proceedings here, if Lord Antrim ſhould make it impracticable to proceed in Jrelard. 
It is ſaid here, that in or alout ſuch a year, the plaintiff brought his bill in the Court 
of Chancery of Jamaica, &c. Not even the year is ſet out for certain, nor ſo much 
as the term mentioned in which the ſuit was inſtituted; and it 1s fet forth in general 
only, that his former bill prays the like account, and the ſame relief with the preſent, 


This is pleading hiſtorically only, and upon his memory, without any averment or 


certainty, which Courts of Law and Equity both require in pleas. It was ſaid by Mr. 
Wilbraham, that the defendant had no copy of the proceedings with him in England, 


and therefore could not plead it with more certainty. But this will not make the 
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plea at all the better, the defendant ought to have applied by motion on this ſuggeſtion, 
for more time to plead or anſwer; but the Court cannot by their rules allow this 
plea, as it is defective in form; and therefore his Lordſhip over-ruled the plea. 
Fofter v. Vaſſal, 3 Atk. 587. | 

18. A bill was brought to impeach the purchaſe of an eſtate for fraud and impo- 
ſition, and infifting, that the conveyance ought to conſidered only as a mortgage, 
becauſe the defendant had not paid near the value. To this bill the defendant pleaded 
his purchaſe deed, and the ſeveral ſums of money which made up the conſideration, 
and amongſt the reſt, a ſum of 4938/7. really paid; but it was pleaded in ſuch a 
manner, that it ſeemed rather a recital of the deed, whereas it ought to have been 
pleaded diſtin and ſeparate from the recital, and the plea ſhould have averred, that 
the ſum mentioned as the conſideration in the deed, was really and bona fide paid. 
This being a plea to the relief, and not to the diſcovery, if the Court was to direct it to 
ſtand for an anſwer, without the words with liberty to except, it would be eſtabliſhing 
it as a good anſwer; and therefore to prevent this, it is neceſſary that theſe words 
ſhould be added. Maitland v. Wilſon, 3 Atk. 814. | 


19. In this caſe, there was a plea put in of a purchaſe for a valuable conſideration 
without notice, cloathed with a poſſeſſion of 40 years; and all the equity ſet up by the 
plaintiff, who was the iſſue in tail was, that there was notice of the will, by which the 
eſtate tail was created, and that there ought to have been a recovery ſuffered in the 
lord's court, by the tenant in tail, the plaintiff's anceſtor, at the time that the 
eſtate in queſtion was purchaſed, by the perſon under whom the defendant claimed; 
and that a bare ſurrender only is no bar. Lord Chancellor ſaid, it has never been 
laid down, that a common recovery is neceſſary to bar an eſtate tail in copyholds; 
and therefore 1 am opinion, that an equitable eſtate tail in a copyhold, will be barred 
by a ſurrender in the lord's court. Some judges who have fat here, have been of 
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opinion, that an equitable eſtate-tail at common law might be barred, even by a 
deed of bargain and ſale inrolled; but it has been held otherwiſe ſince, and now a 
recovery is neceſſary. Here the inſtances of notice charged ia the plaintiff's bill are 
particular, and ſpecial, to which the defendant has given no anſwer; and therefore 
the plea muſt be over-ruled; for a general denial of notice is not ſufficient ; it muſt 
be denied as ſpecially and particularly as it is charged. Radford v. Lien, J Ai. 815. 


20. A bill was brought for a diſcovery of the general title to the ſe of Alan, and 
for relief on a particular point of equity, relating to the rectories and tithes within 
that Iſland; which equity was, that in the year 1667, Lord Derby granted the reQo- 
ries and tithes to the Biſhop and Clergy there, and for the enjoyment thereof gave 
ſome lands in Eng/and as a collateral ſecurity, To introduce this equity, the bill 
charged, that though it was pretended that the biſhop and clergy were evicted, yet 
it was by colluſion between them and the defendant, in order to affect the collateral 
ſecurity ; and that the deſendant in the mean time made them an allowance equivalent to 


the profits. To this bill the defendant pleaded generally to the juriſdiction of the 


Court; averring, that the ee, May was an antient Kingdom, not part of the realm, 
though ſubject to the Crown of Great Britain; and that no lands, &c. there, ought 
to be tried or examined into here. Aſter this plea had been argued, the Lord Chan- 
cellor gave judgment as follows. This comes to be of great conſequence to all the 
courts in England; there are two general queſtions on this plea; Firſt, Whether the plea 
is good in point of form, not a trifling form, for if the objection thereto on the part 
of the plaintiff be right, it is material to the nature of ſuch plea. Secondly, Whether 
good in ſubſtance? As to the firſt, it is objeRed for the plaintiff, that although it is 
ſhewn in the negative, and alledged, that this Court has no juriſdiction over the 
Ile of Man, and that it is not to be tried here; yet it is not ſhewn in the affirmative, 
what other Court has juriſdiction, or that there are any Courts in the Ve of Mas 
holding plea thereof; and the rule is inſiſted on, that whoever pleads to the juriſ- 
diction of one of the King's ſuperior Courts of general juriſdiction, muſt ſhew what 
other Court has juriſdiction. I am of that opinion, and that for the want thereof the plea 
is bad, and ought not to be allowed, if nothing more is in the caſe; as it is expreſsly 
laid down in 2 II. 7. 17. a. and defrina placitandi 234, and agreeable to the general 
rule of pleas of this ſort, and in the pleas of abatement, wherein it muſt be ſhewn 
that the plaintiff may have a better writ, The feaſon of this is, that in ſulng for lis 
right, a perſon is not to be ſent every where to look for a juriſdiction, but mult be 
told what other Court has juriſdiction, or what other writ is proper for him; and 
this is a matter, of which the Court, where the action is brought, is to judge. There 
are not many authorities on this head, but in the old books of Entries the form of 
pleading is ſo; and ſo is the opinion of Popham, C. J. in Tel. 13, and Fitz. 46. Tit, Ju- 
ri/diftion concerning Vales; and although Lord Vaughan may have denied that to be 
law, he was a very ſtrong Welchman, as appears throughout his argument; in which, 
though there is a great deal of good and uſeful learning, yet it never was delivered, 
though intended to be ſo. It is ſaid to this, that the Court ought in this caſe to take 
notice of what is the juriſdiction; that the matter of fact is ſhewn; and it is likened 
Vor, I. P Þ to 
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to the caſe of inferior Courts, wherein it is ſufficient for the defendant to plead, thar 
the cauſe of action aroſe out of the juriſdiction of that Court; but I cannot put this 
(which is a ſuperior Court of general juriſdiftion, in whoſe favour the preſumption 
will be, that nothing ſhall be intended to be out of its juriſdiction, which is not ſhewn, 
and alledged to be ſo) upon a level with an inferior Court of a limited local juriſdiction; 
within whoſe juriſdiction nothing ſhall be intended to be, which is nor alledged to be 
ſo. 1 Sand. 74, I was defirous to be informed, how the pleas were in this Court, 
which are looſer than at law; and no caſe has been cited, on which the plea to the 
juriſdiction of this Court has not given juriſdiction to another, as to a vilitor, &c, 
Attorney General v. Talbot, March 21, 1747, and Strode v. Little, i Vez. 58. But the 
caſe in 2 Yez. 494, of the e of Sarke is very material, and comes neareſt to the 
preſent caſe; where another juriſdiction, where juſtice might be had, as being parcel 
of Guernſey, was ſhewn, The plea therefore is not to be ſupported on this point. But 
ſecondly, to conſider it on the merits and ſubſtance; the general averment, that no 
land, rectory &c. there, is examinable in this Court, is not true or well founded, 
but laid down much too large; becauſe upon an equitable right to this iſland, and 
both parties reſident within the juriſdiction of this Court, it might be determined here. 
The queſtion here is, to the right and title of the whole Iſland, which cannot be de- 
termined in the Courts of Man; becauſe that would be permitting the perſons, who 
claim the ſeigniory of the Iſle, to judge in their own caſe. Then there muſt be ſome 
Court or other here to determine that right, either this Court, or the King's Bench, 
or the King in Council, Caſes may be put, in which this Court and the King's Bench 
both have juriſdiction concerning the right to the e, as upon a Scire facias to repeal 
letters patent granted of this whole Je. It comes to this then, that here is a queſtion 
concerning the title to this whole e, brought in judgment by this bill; but it is a 
queſtion of Law, not of Equity, and therefore this amounts only to a plea for want of 
equity; for if ſome Court here muſt determine it, the queſtion is which? And if ir 
was a queſtion of Equity, it would certainly be this Court, although it was a matter 
out of its juriſdiction ; as in the caſe of the /e of Sarte. So that upon a mortgage 
made of this Je, and both mortgagor and mortgagee reſident within the juriſdiction 
of this Court, upon a bill concerning it, the Court would hold juriſdiction of it; for 
a Court of Equity agit in perſonam; and then I will never ſuffer a plea for want of 
juriſdiction in the Court. But there is another point, as to the rectory and tithes, 
which is mere matter of Equity, as ſtated in the bill; for the relief prayed is againſt 
the collateral ſecurity's being burthened by this colluſive damnification ; and if it be 
ſo, the plaintiff may have a very proper caſe; but whether it is ſo ſtated as to be 
ſufficient to intitle to relief, it is not neceſſary to determine on a plea to the juriſdic- 
tion. But ſuppoſing all this out of the caſe, in reſpect of the diſcovery, there is no 
colour to plead to the juriſdiction. The /e , Man is ſubject to ſome Court in 
England; then the plaintiff may come here for aid to diſcover his title, for he may 
bring a general bill for diſcovery, without ſetting out his title; and upon a plea to 
the diſcovery and relief both, it may be allowed as to one, and over-ruled as to the 
other. Then ſuppoſing the juriſdiction to be in the King in Council, (although 1 do 
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not know that it has been ſhewn to be ſo) a bill may be brought for a diſcovery of ſuch 
title, and the Court ought to give that diſcovery ; becauſe the King in Council cannot do 
it, nor compel the defendant to anſwer upon oath. Although in ſome caſes, the Court 


will not lend its aid to a diſcovery, as not to aid the juriſdiction of an inferior Court; 


and I have heard it ſaid, not of an Ecclefiaſtical Court, The true reaſon is, that it is 
not wanted there; for they may compel an anſwer. But I will not hold the juriſdic- 
tion of the King in Council to be of ſuch a nature, as to be below the being aided by 
this Court to give relief to come at that diſcovery; as it mult be determined in ſome 
Court, that the plaintiff is intitled to come here to have that diſcovery. Suppoling 
then the objection of want of form out of the caſe, I mult have over-rvled it as to 
the whole diſcovery, becauſe it was a proper matter for relief. The queſtion then 
comes to this, Whether ever the Court divided a plea to the juriſdiction? Of late 
indeed, upon a bill for ſeveral matters of diſcovery and relief, it there be a plea to 
the whole bill, which is a proper bar to part, the Court divides it, and lets it ftand 
good as to part; although upon demurrer, the Court over-rules it whoily ; but 


there is no inſtance, that where a plea covered too much, the Count ever divided it, 
Earl of Derby v. Duke of Athol, 1 Vez. 202. 


21. Previous to the marriage of the defendant, 5co/. which was the property of 
his intended wife, was agreed to be aſſigned to truſtees for her ſeparate uſe, during 
the coverture; and after her death, to be applied to ſuch uſes as ſhe ſhould appoint; 
and for want of appointment, to her executors, or adminiſtrators. To carry this 
agreement into execution, the parties ſent for an attorney, to prepare a proper writing, 
but he being then out of the way, they were married before the agreement was finally 
carried into execution, However, a proper draft of an aſſignment was afterwards 
prepared, in which certain alterations were made by the huſband, in his own hand- 


writing, who on delivering it to his wife told her, that he had made no other altera- 


tion, than what was for her benefit; and accordingly, he ſuffered her to receive the 
intereſt of the money for her ſeparate uſe, during the coverture, The wife after- 
wards died, having firſt by her will, given the gc. to the perſon who brought the 
preſent bill, in order to recover it. To this bill the defendant pleaded the ſtatute of 
Frauds, on the foundation, that the agreement was not reduced into writing before 
the marriage; and inſiſting, that it was a good bar, as well to the diſcovery of any 
parol agreement, as to the relief; and he averred, that neither he, or any perſon 
for him, upon, or previous to the marriage, reduced the agreement into writing, 
After this plea was argued, the Lord Chancellor delivered his opinion as follows. 
There is no colour for this plea, which is informal; eu, or previous lo, is no denial, 
for it is a good agreement if afterwards ſigned by him; although the ſtatute of Frauds 
is a protection againſt the defendant's making a diſcovery of a parol argeement, and 
therefore it may be pleaded, as well to the diſcovery as relief, yet that rule extends 
not to facts ſubſequent; viz. ſhewing a. part perſormance, in which the ſtatute cannot 
be pleaded. Although it is true, that in the cafe of marriage agreements it is other- 
wiſe, But here ate ſtrong circumſtances ſubſequent to the agreement, which go a gre:t. 
way to take it out of the ſtatute; and if the ſtatute is ſuffered to, be pleaded to the 
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diſcovery even of a parol agreement in ſuch a caſe, it would be very miſchievons, 
Let the plea therefore be over-ruled; but without prejudice to the defendant's inſiſt- 
ing on the ſtatute in his anſwer. But Lord Chancellor afterwards ordered that clauſe 
without prijudice, &c. to be ſtruck out; ſaying, he did not know that it had been ſo 
directed upon a plea of the ſtatute of Frauds ; although it had on a plea of the ſtatue 
of Limitations. Taylor v. Beech, 1 Vez. 297. 


22. To a bill for an account and diſcovery, the defendant pleaded a releaſe, further, 
and other than in the plea ſet fcrth. After this plea had been argued, the Lord Chan- 
cellor ſaid, that there were two objections to it; firſt, as to form; fecond, as to 
ſubſtance. As to the firſt, (which might come to be ſubſtantial alſo) it is an odd 
plea; but I ſhould not for that over- rule it. All pleas in this Court, containing 
exception of matters herein after mentioned, are bad; becauſe it is impoflible for the 
Court to judge what that plea covers, without looking into the anſwer, which may be 
ſufficient, or not; and the Court muſt judge of the ſufficiency of the anſwer, before 
they could judge of the validity of the plea, which is prepoſterous; and if imperfectly 
ſet forth, how can there be an exception to it? Such plea therefore is always over- 
ruled. This is indeed not expreſſed in that manner; but it is a pretty odd exception, 
and would have made it bad, if it had not been for the particular ſubſtance of the 
plea; for ſuch exception would turn the plea into an anſwer, nor could the plaintiff 
have the benefit of excepting, being covered by that plea. But the only ſums men- 
tioned in the plea, are mentioned in the releaſe; and there being no other ſums, it 
is the ſame as if the exception had been other and further than is in the releaſe herein 
after mentioned ; which would have been proper and right; and the releaſe being 
part of the plea, it is the ſame thing; that incorrectneſs therefore is not ſufficient to 
over-rule the plea, But the material and ſubſtantial part, is as to the charges of an 
account being made up, and dealings, which requires an anſwer, and diſcovery ; but 
this plea goes to the diſcovery of all thar, being to the diſcovery or account of any perſonal 


eſtate of the teſtator. If | ſhould now allow this plea , it would be impoſſible for the 
plaintiff to except, and therefore the plea ſtood for an anſwer. Salkeld v. Science, 2 Vez.107. 


23. Francis Brownſword deviſed his eſtate to truſtees and their heirs, in truſt to 
receive the rents and profits, until that little boy, commonly called John Breown/werd, 
ſhould attain 21, which would be on the 14th of OA ober 1746, and to place the ſame 
out at intereſt from time to time, for the improvement of the eſtate; and if he 
ſhould live to attain the age of 21, or have iſſue, then to the ſaid John Brownſwerd, 
and the heirs of his body; but if he ſhould happen to die before 21, and 
without iſſue, then the teſtator deviſed his eſtate to the ſame truſtees, in truſt 
till that little girl, commonly called Sarah Brownſword, ſhould attain the age of 
21, remainder to certain other collateral branches of his family, with the ultimate 
remainder to his own right heirs for ever. John Brownſword attained the age of 
21, and died without iſſue, having firſt deviſed all his eſtate real 4nd perſonal, 
to the plaintiff, his wife; who brought her bill, and therein charged, that the ſon 
deſcribed in the will was the legitimate ſon of the teſtator, by the defendant, 4: 


Edwards; and therefore prayed a diſcovery, whether the defendant was lawfully 


married 
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married to the teſtator, and when, where, and in whoſe preſence, and what iſſue ſhe 
had by ſuch marriage, To this bill the defendant pleaded, that the teſtator was be- 
fore married to her own ſiſter, by whom he had children, who ſurvived him; and 
conſequently if ſhe was married to him aſterwards, it would be an inceſtuvus mar- 
riage, contrary to law, and ſubject her to the penalties and puniſhment which the 
Law inflicts on ſuch a crime. After this plea had been fully argued, the Lord Chan- 
cellor ſaid, that it appeared to be a very plain caſe, in which the defendant might 
protect herſelf from making a diſcovery of her marriage; and he was afraid, if the 
Court ſhould over-rule ſuch a plea, that it would be ſetting up the oath ex Mio, 
which the Parliament in the time of Cha. I. would, in vain, have taken away, if the 
party might come into this court for it, The general rule is, that no one is bound 
to anſwer, ſo as to ſubject himſelf to puniſhment; whether that puniſhment ariſes 
by the eccleſiaſtical law, or the law of the land, Inceſt is undoubtedly puniſhable 
in the eccleſiaſtical court, and ſuch a crime is generally excepted out of the acts of 
pardon, The eccleſiaſtical court has cognizance of inceſt in two reſpects, diver/o 
intuitu; 1ſt, To judge of the legality of the marriage, and to pronounce ſentence of 
nullity; and if they do ſo, proceeding lawfully and rightfully, it is binding upon all 
parties, being the judgment of a Court, having proper juriſdiction of the cauſe, 
ad. To cenſure and puniſh perſons guilty by the eccleſiaſtical law, of fornication, 
adultery, Sc. Nor is it material what the nature of the puniſhment may be; for it 
is a puniſhment, which muſt either be undergone perſonally, or got rid of by commu- 
tation, In the preſent caſe, the diſcovery, whether lawfully married, takes in the 
whole, whether married in fact, and whether that marriage was lawful. The de- 
fendant has pleaded to it, which ſne may do; and in the plea it is proper to bring in 
facts and averments to ſupport it. It was neceſſary in ſuch a plea to aver, that the 


teſtator was before lawfully married to her ſiſter, and had iſſue of that marriage. 


This is a fact neceſſary to ſhew, and ſhe has taken upon herſelf to prove it; the plea 
therefore is regular in form, and good in ſubſtance, and ought to be allowed, 
Brownfword v. Edwards, 2 Vez. 243. 


24. An eſtate was limited, by ſettlement, to one Southcote, and his wife, and the 
heirs of their two bodies, with remainder in fee to the ſurvivor of them. The wife 
died without iſſue; and in nine days after her death, the defendant purchaſed the 
eſtate, which ſeemed to be only a colourable purchaſe, for the nominal conſideration 
of 45007. of which only 100/. was paid, and the reſidue ſecured by the perfonal bond 
of the purchaſer, to be paid withina year; and yet Southcote, the huſband, ſtill continued 
in poſſeſſion of the greateſt part of the eſtate. A bill was brought by the plaintiff, 
claiming title to the eſtate, as the heir at law of Southeote's wife; and to this bill a 


293 


plea was put in by the defendant, Southcote, the huſband, and Moreland, the purcha- 


ſer, conſiſting of two parts; 1ſt. As to ſo much of the bill as ſought to compel a 
diſcovery, Whether the defendant, Sourbcote, or his late wife, was a papiſt? 2d, 
As to ſo much as ſought ro compel the defendant, Moreland, to convey the eſtate 
purchaſed from Southcote, and to diſcover any of his title deeds or writings relating to 
it, and to impeach his title. After this plea had been fully argued, the Lord P 
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cellor delivered the following judgment. The general rule is, that penal laws are 
not to be taken or conſtrued by equity; and therefore no over-rigorous or ſtrained 
conſtruction is to be made in any court of juſtice, much leſs of equity; but notwith- 
ſtanding that, I am very apprehenſive if I ſhould allow this plea generally, as inſiſted 
upon, I ſhould lay down ſuch a rule for conveying eſtates in the hands of papiſts, as 
would tend entirely to over-turn and defeat the operation and effect of the act of 
3 Geo, I. in caſes in which it ought, and was deſigned by the Legiſlature, to have its 
operation and effect. For the conſequence would be, that ſuch ſort of ſales, or 
contracts for ſales, attended with a conveyance as this is, may be made. The real 
agreement ſhall be, if there is no litigation concerning it in a reaſonable time, a truſt 
for the Papiſt; and if it comes to be controverted on ejectment, or bill brought by 
the Proteſtant heir, then it is a good fale, This would be the method, if allowed 
generally; yet the Court muſt not make ſuch a determination, as will break in on 
former ones, or on that general rule eſtabliſhed, with great juſtice and tenderneſs in the 
law of England, that none ſhall be obliged to diſcover what may tend to ſubject hin 
to a penalty, or that which is in nature of a penalty. Hardly a caſe can come be- 
fore the Court under ſtronger circumſtances of ſuſpicion of a colourable tranſaction 
than this. I agree it is not ſufficient to over-rule the oath of the defendant, poſitively. 
ſworn in his anſwer, which I mult take to be true; but it would go to require very 
ſtrong proof, not that I am now arguing the merits of the caſe. In nine days after the 
death of the wife, (in which time it is very difficult to acquire a reputed ownerſhip) 
is this purchaſe pretended to be made from Southcote, whom, as it is not anſwered, 
I muſt preſume to be a Papiſt; made without any knowledge, or previous treaty 
concerning it; taking a mere bond for all this conſideration money, except 10c/. 
without ſecurity, other than what may be ſuppoſed to ariſe from a lien in a court of 
Equity, No man in his ſenſes ever ſo tranſacted, unleſs ſomething was intended to 
be covered by it; nor has any thing more the appearance of being colourable, than 
his continuing in poſſeſſion under a leaſe by the purchaſer. The redeeming the pur- 
chaſe money afterwards, is ſaid to give credit and reality to the purchaſe, but I do 
not take it to be ſo. It ſhews they lumped it in an extraordinary raanner; finding 
the conſideration money to be greatly above the value of the eſtate, which would 
have been an imputation upon tlie reality of the purchaſe, they reduced it afterwards, 
. to give a better appearance, which induces great ſuſpicion. It comes on a plca, 
1 which muſt be taken to be true, as ſtated; but it 1s not a plea of purchaſe for valu- 
able conſideration without notice, though it is to the diſcovery and relief both; and 
if it had been fo pleaded, and notice denied, it would not be ſufficient in this caſe; 
| | becauſe it is not pretended, that more than 100/. in part was paid; and this takes it 
* out of the rule of plea of purchaſe, for valuable conſideration, without notice; for if 
h you have not parted with your money, you are entitled to relief againſt any ſecurity 
you give. As to the firſt part of the plea of the act 11 & 12 Will. III. and 3 Gee. I, 
that of Will. brings a diſability on Papiſts, and conſequently affects all claiming 
c voluntarily under them, or by conveyance not protected under ſtat. Geo. I. The 
* defendant is delivered from one part of the danger which may ariſe from diſcovery 
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of that fact, as it is not pretended that he is a Papilt himſelf, therefore no perſonal 
diſability can fall upon him; but the penalty ſuggeſted is, that if he is obliged to dif- 
cover that the perſon from whom he purchaled was a Papiſt, it would tend to defeat 
his title to the eſtate as a purchaſer, and as having a title to it; whether his purchaſe 
money was all paid or not, is not material to that part of the caſe, as he has given 
a ſecurity for the reſt. In general that point is citabliſhed, at leaſt as to my opinion, 
by the determination in Smith v. Read, which was without any long time taken for 
conſideration. So far that is a judgment by me, and as there is no ground to vary 
my opinion, muſt bind myſelf, that where there is a plea of a title derived volun- 
tarily from a Papiſt, or by voluntary conveyance, not ſucgeſted to be a colourable 
truſt for the benefit of that Papiſt, in that cate, by rcaſon of the penalty which would 
ariſe from ſuch diſcovery of the incapacity of the deviſor, or grantor, he ſhall not be 
obliged thereto; and this caſe appears in Fornes v. Meredith to be allowed, There is 
indeed ſuch a diſtinction as has been argued, which makes this caſe not ſo ſtrong as 
that; but not ſuch a diſtinction as will finally prevail, and oblige the defendant to 
the diſcovery; for certainly a purchaſer is not to be hurt by diſcovery of a matter, 
that will tend to the forfeiture of his eſtate, or be a loſs in conſequence of a penal law; 
and he may plead or anſwer, fo as to ſhew a caſe within the protection of this act, 


or any other law; and he pleads according to his knowledge. Several things are 


neceſſary, which he has averred here; as no recovery before his purchaſe, no notice 
of the plaintiff's claim, nor any entry thereof in the Quarter Seſſions. All this he has 
averred, as every one muſt, according to the beſt of his knowledge or information. 
Yet part of this may be diſproved at the hearing of the cauſe, and if he ſhould fail in 
any one of theſe circumſtances (which a man may very innocently do) and has made 
the diſcovery, there is an end of his conveyance; that diſcovery binds him, and is 
the loſs of his eſtate out of the power of this court; and this, notwithſtanding he had 
paid his whole money. It is ſo as to his 100 1. This Court could not help him, or 
make that 1001. a charge upon the eſtate againſt the plaintiff, When once 
he has made the diſcovery, the Law makes void the conveyance, and there 
may be a recovery by cjectment at law, without coming here. As therefore 
it is ſettled in Smith v. Read, it is a conſequence from thence, that he ſhall 


not be compelled thereto, for it may over-turn his purchaſe; which is ſufficient 


to bring him within the protection of that rule. It might be dangerous to fair pur- 
chaſers, who had paid their money, if obliged to diſcover whether the vendor was 
a Papiſt or not, leaving it open to ſeveral doubtful circumſtances, Conſequently 


the plea of 11 and 12 Hill, III. to the diſcovery, whether Scuthcote or his wife was 


a Papiſt, or profeſſed the Popiſn religion, ought to be allowed. But as to the other 
part of the plea, a different kind of queſtion ariſes; and there is no ground to allow 
it, either as to the diſcovery or relief. 1ſt. In reſpect of the diſcovery, the defend- 
ant has not indeed pleaded to the diſcovery of his own purchaſe deeds, nor can any 
purchaſer do ſo; for he muſt ſet them out in order for his own title, But on what 
foundation does he plead this? It impeaches the very ſettlement, for this heir at 
law is intitled to know, what that ſettlement was, and by what incans and manner 
he is thereby diſinherited; and yet this plea goes to the diſcovery of his title deeds. 
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There is no ground for that, eſpecially as he has not pleaded himſelf a purchaſer ſot 
valuable conſideration without notice; and if he had, all but 100/. part of his pur- 
chaſe money in his own pocket. Then as to what he ſecks to impeach the title, it 
is a very general plea, viz. to all the further diſcovery, and all the relief prayed by the 
bill, Now, notwithſtanding the defendant's ſtrong averments in his plea, as to the 
denial of this being colourable, and averring that it is for his own benefit, the plain. 
tiſf is intitled to ſift him by exceptions, if there is ground for it, to know all the 
circumſtances of this tranſaction, which would be all covered, if the plea was al- 
lowed as to that; for the plaintiff then cannot except to his anſwer, but muſt be 
bound by this general anſwer. Next, as to the relief; it would bar the heir at law of 
every thing; for though the heir at law is not intitled ro come into this Court by 
ejectment-bill, to have a decree and account of rents and profits, he is in a certain 
degree intitled; as if there are any old ſatisfied terms on the eſtate, he is intitled 
to bring his cauſe on to be heard, and have them ſet out of the way, that he may 
try his title at law on the clear right. But ſuppoſing nothing f that, there is a cer- 
tain degree of relief that the heir at law has, which is peculiar to this Court; namely, 
to have an order for the inſpection of all deeds and writings relating to this eſtate, 
to ſee whether he is diſinherited, and by what means. If this plea is allowed, and the 
plaintiff ſhould come without ar all inſiſting on the papers, and pray it, he will be 
told he comes too late for that, and cannot have it; and 1 think he would be ſo. 
The plea therefore, as to all the other parts, except as before mentioned, ought to 
be over-ruled ; and then no coſts can be on either ſide. But the beſt way is, that 


as to all the other matters it ſhould ſtand for an anſwer, until the hearing of the cautc. 
Harriſon v. Southcote, 2 Vez. 389. 


No eutey; 25. This was a plea to a bill for the redemption of a mortgage ; Lord Chancellor 
ſaid, he remembered a caſe of this ſort, of Jones v. Kenrick, where to a bill for re- 
demption, there was a plea of a decree of forecloſure in the common form, with an 
averment of non-payment of the money, &c. but no final order for forecloſure, and 
it was an old decree; yet notwithſtanding that, Lord King allowed it; from which 
he knew there was an appeal. And though it was ſaid at the bar to have been com- 
promiſed, he took it to be reverſed; becauſe it was apprehended to be wrong. For 
though ſuch plea and length of time may be a good defence, yet as a plea, it could 
not ſtand, for want of a final order. Senhouſe v. Earle, 2 Vez. 450. 


26. To an action of debt upon a bond, conditioned to perform the award of J. S. 

ſo as it be made in writing under his hand and ſeal, by ſuch a day, ready to be de- 
livered to the parties; the defendant, after oyer, pleaded nul agard facit. The plain- 
tiff replied, that the arbitrator before the day, made his award in writing, which was 
ſet out, and a breach aſſigned. The defendant demurred generally to the replication, 
and objected, that the award did not appear to be under the hand and ſeal of the ar- 
bitrator, as the ſubmiſſicn required; and for this fault it was held ill. But the plain- 
tiff had leave to diſcontinue. Henderſon v. Williamſon, 1 Sir. 116. Mn” 


27. In an action of debt upon bond, the defendant prayed oyer of the condition, 
which appeared to be for the payment of money, on the 23d of March; and then 
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pleaded payment on the 22d of March, in the condition mentioned. To this the 
plaintiff replied, that the defendant did not pay the money either on the 22d or the 
23d, or at any time after the making the bond; and to this replication the defendant 
demurred for duplicity. The Court held both the plea and the demurrer to be ill, 
and that therefore the declaration muſt ſtand; for if the plaintiff had gone to iſſue 
upon the plea, the verdict muſt have been ſet aſide. Jernegan v. Harriſon, 
1 Sir, 317. 

28. In an action upon the caſe on ſeveral promiſes, the defendant pleaded infancy ; 
the plaintiff replied it was for neceſſaries; and the defendant rejoined an account ſtated, 


guodęue ſuperinde prad” querens exoneravit the defendant. Upon demurrer, judgment 


was given for the plaintiff, becauſe the rejoinder was a departure from the plea; or 


if not, yet exoneravit generally will not do, for the party muſt ſhew how he was diſ- 
charged. Hillier v. Plympton, 1 Str, 422. 


29. To an action of Aſump/it for 15 l. the defendant pleaded, that he gave the plaintiff 
a promiſſory note for 5/. in ſatisfaction, and that the plaintiff received it in fatis- 
faction. The plaintiff put in an immaterial replication, to which the defendant de- 
murred. And after judgment for the plaintiff, it was objected on error, that the 
plea was ill; it appearing that the note for 54. could not be a ſatisfaction for 15 J. and 
that where one contract is to be pleaded in ſatisfaction of another, it ought to be a 
contract of an higher nature. The Court were all of opinion, that the plea was not 
good; for as the plaintiff had a good cauſe of action, it could only be extinguiſhed 
by a ſatisfaction which he agreed to accept; and it was not his agreement alone that 
was ſufficient, but it muſt appear to the Court to be a reaſonable ſatisfaction; or at 
leaſt the contrary muſt not appear, as in this caſe it did. If 5 J. be no ſatisfaction for 
15]. Why is a ſimple contract to pay 5 J. a ſatisfaction for another ſimple contract ot 
three times the value ? In the caſe of a bond, another has never been allowed to be 
pleaded in ſatisfaction, without a bettering of the plaintiff's caſe, as by ſhortening 
the time of payment. And even the bettering his caſe is not in all inſtances ſuffi- 
cient ; for a bond with ſureties is better than a ſingle bond, yet that will not be a 
ſatisfaction. The judgment was therefore affirmed. Cumber v. Wane, 1 Str. 426. 


30. In an action of debt upon a bail bond the defendant traverſed the arreſt of the 
principal, and upon demurrer judgment was given for the plaintiff; for otherwiſe 
this would be a way to avoid all bail bonds, which are civilly taken without expoſing 
a party by an arreſt, Watkins v. Parry, 1 Str. 444. 


31. To an action of debt upon a bond, conditioned for the payment of 15501. 
the defendant after oyer, pleaded in bar, that a part of the ſum mentioned in the condi- 
tion, ſcilicet 1500 l. was won by gaming, contrary to the ſtatute, per quod the bond 
became void. To this the plaintiff replied, that the bond was given for a juſt debt, 
and traverſed that the 1500 J. was won by gaming, contra formam ſtatuti modo et 
forma, as the defendant had pleaded. The defendant demurred to the replication; 
and the principal objection taken to the plea was, that it was not ſhewn at what play 
or game the money was loſt, which ought to appear to the Court, that they may 
judge, whether it was ſuch gaming as is contrary to the ſtatute, After argument, 
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the Court held, that the particular game ought to be mentioned in the plea; for it 
is matter of law, and not barely evidence; and the ſaying in general that it was contra 
formam ſtatuti, will not be ſufficient. It is like the caſe of an uſurious or ſimoniacal con- 
tract, where the agreement itſelf muſt be ſnewn; and fo it is likewiſe upon the ſtatute 
of Edward VI. againſt the ſale of offices, where the particulars of the contract muſt be 
expreſſed. The plaintiff therefore had judgment. Colborne v. Stockdale, 1 Str. 493. 


32. To an action on the caſe upon a promiſſory note, the defendant pleaded the 
delivery of twenty hogſheads of claret, and which the defendant, inſtead of ſaying the 
plaintiff, received in ſatisfaction. On a general demurrer it was objected, that the 
averring the delivery of the wine to the plaintiff was not ſufficient, without ſhewing 
his acceptance of it ; which in this caſe was wanting, by the defendant's name being 
put inſtead of the plaintiff's. And the Court held, that the bare pleading, that he 
gave the thing in ſatisfaction, without ſhewing that the plaintiff received and ac- 
cepted it as ſuch, was inluſhcient, Therefore the plaintiff had judgment, Paine 
v. Maſters, 1 Str. 573. | 


33. The plaintiff declared againſt a carrier upon the cuſtom of the realm, and 
ſet forth, quod ipſe (the plaintiff) requirebat the defendant ad carriand” bona pred” 
from the pariſh of St. Sepulchre's to Uttoxeter, dictuſque the defendant adtunc et ibidem 
bona pred” ad carriand” recepit, and afterwards loſt them. To this declaration the 
defendant pleaded non aſſumꝑſit; and after a verdict for the plaintiff, it was moved in 
arreſt of judgment, that this action was founded upon the tort in not delivering the 
goods, and therefore the proper plea would have been Not Guilty. But the Court 
held it to be well enough, the undertaking to carry being the gift of the action, and 
as in aſſumpſit you may plead Not Guilty, ſo in the caſe of a tort founded on an 
agreement, non aſſumpſit will be ſufficient; becauſe it tries the merits, as much as 
Not Guilty could have done, Therefore the plaintiff had judgment. Robinſon v. 
Green, 1 Str. $74. | ; 

34. In error of a judgment in C. B. in an action of debt upon bond, the con- 
dition appeared to be for the payment of 1007. and intereſt, on the 5th of December, 
and the defendant pleaded payment of principal and intereſt on the iſt of December. 
The plaintiff replied uon ſolvit modo et forma; and on demurrer, judgment was given 
for the plaintiff. It was objected in error, that the iſſue upon payment before the 
day was immaterial; and a caſe was cited of Merrill v. Jocelyn in B. R. Trin. 13 Ann, 
where on the like iſſue a verdi& was found for the plaintiff, and the judgment re- 
verſed. But the Court took a difference between the two caſes; the preſent caſe _ 
being pleaded as a payment with intereſt, it muſt be taken as a plea upon the act for 
the amendment of the law, and then the day 1s not material; the only point upon 
that ſtatute being, whether it was paid before bringing the action. T herefore the 
judgment was affirmed. Martin v. Pritchard, 1 Str. 622. 

35. The plaintiff, as the adminiſtrator of the goods and chattels of Joan Terry, 
widow, which were unadminiſtered by John Terry, who was the executor of Joan, 
brought an action of debt againſt the defendant, as the ſon and heir of Matthew 


Nightingale, upon a bond executed by Mathe to Joan, for the payment of 200 . 
To 
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To this action the defendant by his plea, admitted himſelf to be the ſon and heir of 
Matthew the obligor, but laid, that his father in his life-time was ſeiſed of a meſſuage 
or tenement called Pricrs, and in conſideration of 3007. demiſed the ſame to J. 5. 

for 99 years, reſerving only the yearly rent of a pepper-corn, and that he the de- 
fendant had not any lands or tenements by hereditary deſcent, except the reverſion 
of the ſaid meſſuage or tenement, and one other meſſuage and three roods of land in 
R. being together of the value of 3000. and no more. The defendant then ſet forth, 

that his father in his life-time, and before entering into the bond upon which this 
action was brought, became bound to one Thomas Pool, in a bond for 1201. and 
to three other perſons in three other bonds, for 2007. each, and that all theſe bonds 
were in full force and undiſcharged, at the time of his death. The defendant then 
ſaid, that long before the bringing of the preſent action, he agreed with the ſeveral 
perſons to whom his father was ſo bound, to pay them ſeveral ſums, amounting in 
the whole to 600/, which he averred was more than the value of the ſaid meſſuage 


and lands in R. and the reverſion; and he alſo averred, that Joan Terry in her life- 


time, refuſed to accept from the defendant in ſatisfaction of her debt, her propor- 
tion of the ſaid ſum, together with the reſt of the ſaid creditors. To this plea the 
plaintiff demurred ; and after argument, the whole Court were of opinion, that the 
plea was good; for though it was the defendant's debt, becauſe his anceſtor had bound 
him, yet he was liable no further than to the value of the land deſcended, and as 
ſoon as he had paid his anceſtor's debts to that value, he ſhould hold the land 
diſcharged, or otherwiſe he might be chargeable ad infnitum. Buckley v. Nightingale, 
1 Str. 665, 


36. In an action of debt upon a bond, 8 to indemnify the plaintiff, the 


defendant after oyer, pleaded generally, quod indempnem conſervavit, without ſhewing 
how. And on a general demurrer it was agreed, that the plea was ill, before the 


act for the amendment of the law, becauſe no iſſue could be joined upon it; but 
then it was objected, that this ſhould have been ſhewn for cavſe of demurrer, and 


the Court were of that opinion; for the ſubſtance is the ſaving harmleſs, and how 
that was done is but matter of form. The plaintiff therefore prayed leave to diſ- 
continue, on payment of coſts, and it was granted accordingly. //hite v. Cleaver, 
1 Sr, 681. 


37. A plea of privilege of clerk to a prothonotary in C. B. was ſet aſide, the affi- 
davit annexed to it being that this is a true plea, and not that the plea is true; for 
the ſtatute requires the affidavit to eſtabliſh the fact, and not the legality of the plea, 
Onſlow v. Booth, 1 Str. 705. 

38. In an action of debt on a ſpecialty for the penalty, for not accepting 11 pay- 
ing for ſtock, according to contract; the plaintiff averred the performance of every 
thing neceſſary on his part to entitle him to the action. The defendant pleaded nil 
debel; to which the plaintiff demurred, and had judgment in C. B. which, was af- 
firmed on a writ of error in B. R. Warren v. Conſett, 2 Str. 778. 


39. The plaintiff as the aſſignee of one 7obn Palmer, brought an action of cove- 
nant againſt the defendant, and declared, that on the 27th of March, 1716, Palmer 
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was ſeiſed in fee of the premiſſes, and by indenture of that date, demiſed the ſame 
to the defendant for 12 years, at 18 J. per amum, payable quarterly; that the de. 
fendant covenanted to pay the rent, and entered and enjoyed, That Palmer being 
ſeiſed of the reverſion, by indentures of leaſe and releaſe of the 22d and 23d of 
November, 10 Geo. I. fold this reverſion to the plaintiff, and his heirs, of which the 
defendant had notice; and then the declaration aſſigned the breach, in non-payment 
of rent. To this the defendant- pleaded, that on the 19th of November, 1706, 
Palmer was ſeiſed in fee of the demiſed premiſſes, and by leaſe and releaſe of the 
19th and 20th of that month, fold the fame to one John Brag and his heirs; and 
then the plea traverſed, that at any time after the date of the laſt mentioned releaſe, 
Palmer was ſeiſed in fee, as the plaintiff had alleged. To this plea the plaintif* 
demurred generally; and after ſeveral arguments at the bar, the following points 
were reſolved by the Court. 1ſt. That the demiſe being by indenture, the defend- 
ant could not plead nil habuit in tenementis. ad. That the defendant's plea was a 
ſpecial nil habuit in tenementis, and was therefore no more to be received than a gene- 
ral one. The plea was of a ſeiſin in fee in Brag, ten years before the demiſe to 
the defendant; that fee being alleged, muſt in pleading be taken to continue, unleſs 
the contrary appeared. Now nothing appeared to the contrary, and conſequently it 
was ſaying that Palmer had no eſtate in the premiſſes at the time of the demiſe, 
the whole eſtate in law being in another. Beſides, there was no room to ſuppoſe a 
re-conveyance from Brag, becauſe the defendant had alleged in the traverſe, that 
after Palmer had once parted with the eſtate out of him, he was never afterwards 
ſeiſed. 3d. That this eſtoppel need not be replied, but might be taken advantage 
of upon a demurrer ; and that has been the uſual way of anſwering the plea of ni! 
habuit in tenementis. 4th, That though the plaintiff was an aſſignee, yet he might 
take advantage of the eſtoppel, becauſe it runs with the land. th. That this was 
ill on a general demurrer. And 6th. That if the plea did not amount to nil habuit 
in tenementis, yet it would be ill on account of the generality of the traverſe, which 
ties up the plaintiff to prove the eſtate alleged in the declaration, when any other 
eſtate would do; even a diſſeiſin would do in this caſe, where it appeared that the 
tenant enjoyed under the leaſe. And it was no anſwer to ſay, that the defendant had 
traverſed in the words of the declaration; for unleſs it be materially alleged, he 
is not to follow it. Therefore the plaintiff had judgment. Palmer v. Ekins, 
2 Str. 817. 

40. In this caſe the defendant pleaded the privilege of C. B. and the plaintiff, 
who ſued as an attorney of B. R. moved to ſet it aſide, upon the foot of privilege 
taking away privilege. But the Court ſaid, that was a point of law which they 
would not determine upon a motion; and therefore put the plaintiff to demur. It 
was afterwards moved again, when the declaration being produced, it appeared that 
the plaintiff ſued by original, which was held to be a waiver of his privilege. 
Hetherington v. Lowth, 2 Str. 837. 1 

41. In an action brought by the aſſignee of a bankrupt, the plaintiff declared, that 


the defendant was indebted to the bankrupt, and being ſo indebted, promiſed 49 
plaint! 
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plaintiff to pay. The defendant pleaded, that the cauſe of action did not accrue to 
the bankrupt within ſix years. But on demurrer itzwas held ill, becauſe the plea did 
not anſwer to the promiſe laid in the declaration, and it precluded the plaintiff from 
proving any promiſe to himſclf. Skinner v. Rebow, 2 Ci. 919. 

42. To an action of debt upon bond, conditioned for the payment of money at a 
future day, the defendant pleaded payment at the day; and afterwards, before repli- 
cation, moved to withdraw this plea, and plead the ſtatute of 5 Fdw, VI. c. 16. 
againſt the ſale of offices. The Court ſaid this is never done, but in order to plead 
the general iſſue; for one ſpecial plea cannot be ſubſtituted in the room of another. 
And therefore the motion was denied. Law v. Law, 2 Strange 960. 


43. In an action of treſpaſs and falſe impriſonment brought againſt five defendants, 
they joined in a plea of Not Guilty, as to all but eight days of the impriſonment, 
which they juſtified upon the following grounds. T hat the Chancellor and Scholars 
of Oxford were a Corporation by preſcription, and by ſtat. 13 Lig. they had power 
to hold a Court every Friday, before the Chancellor, his Con:miſſuy, or Deputy, 
for all perſonal actions, where either party was a ſcholar, or had the privilege of 
the Univerſity, That by the cuſtom, a plaintiff making oath, that he has a pcrlonal 
action againſt any perſon within the precincts of the Univerſity; and that he believes 
the defendant will not appear, but run away, the Judge may award a warrant to 
arreſt and detain him, until ſecurity is given for his anſwering the matter of the 
complaint. That the defendant, Bouchier, having the privilege of the Univerſity, 
made a complaint to the Vice-Chancellor, of a perſonal action againſt the plaintiff, 
to his damage of 1coo/. according to his eſtimation, and that he ſuſpected the plain- 
tiff would run away. That he took his oath upon the truth of the premiſes, and that 
thereupon a warrant was granted to the other defendants, who arreſted him, and 
kept him in priſon eight days for want of ſureties. To this plea the plaintiff re- 
plied, and the defendant demurred to the replication. Upon arguing this demurrer, 


two objections were taken, iſt. That the cuſtom was bad; and 2d. 1 hat if good, yet 
it had not been purſued. The Court were clearly of opinion upon the 1ſt. objection, 


that the cuſtom was bad. But upon the 2d. they held, that the cuſtom was not 
purſued, For that by the cuſtom the plaintiff was to ſwear as to his belief of che de- 
fendant's deſign to run away; whereas, in the preſent caſe, the oath was only that 
he /uſpeFed it, which is not the ſame; as there may be a ground for ſuſpicion, which 
will not induce a belief. And that though ſome of the defendants, as the officer and 
gaoler, might have been excuſed if they had juſtified without the plaintiff, Bouchier, or 
the Vice-Chancellor, yet it was held, that by joining with them, who muſt have 
known that the oath was not ſufficient, the other defendants had forfeited their 
juſtification, And therefore the plaintiff had judgment againſt all the defendants, 

Smith v. Bouchier, 2 Strange 993. | 
44. To an action of debt on bond for the performance of covenants, the defendant 
pleaded nil debet. To which plea the plaintiff demurred. But upon the detendant's 
conſenting to put the plaintiff into as good a condition, as if he had pleaded * 5 
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firſt, the Court permitted him to waive his firſt plea, and plead performance of co. 
venants. [Herbert v. Griffiths, 2 Strange 1181, 


45. The defendant pleaded a ſham plea, whereupon the plaintiff obtained the 
common rule, that the defendant ſhould plead peremptorily on the morrow, and 
that ſuch plea ſhould not be waived. This rule was ſerved on the defendant's attor- 
ney, who taking no notice of it, the plaintiff, after the day was out, ſigned judg— 
ment. This the Court, on the Maſter's report, held to be irregular; the firſt plea 


ſtanding, if the defendant did not Jay hold of the opportunity given him of altering it, 
Webb v. Holt, 2 Strange 1234. 


46. In an action of Aſumpſit by original, againſt two defendants, the plaintiff 
ſhewed, that he had outlawed one of them; and the other pleaded in bar, that his 
partner ſo outlawed, was beyond fea at the time of the outlawry. On arguing a de- 
murrer to this plea, it was objected, that the outlawry could not be pleaded in bar; 
to which it was anſwered, that it could not be pleaded in abatement, becauſe the de- 
fendant could not give the plaintiff a better writ; and becauſe the Court would take 
notice, that it was in the plaintiff's power to prevent its being a bar, by diſconti- 
nuing. But the Court held, that if this matter is ever to be pleaded, there will be 
an end of ſuing partners whilſt any one is abroad, which is often the caſe. How- 
ever, it can never be good as a general bar; for though the defendant cannot give 
the plaintiff a better writ, yet if there was any thing in the merits, he might demand 
judgment, whether the Court would compel him, as the record now ſtood, to give 
any further anſwer. Therefore judgment was given for the plaintiff, Symonds v. 


 Parminter, 2 Strange 1269. 


47. To an action upon ſimple contract, the defendant pleaded a ſtated account. 
The plaintiff replied to the plea, and the defendant demurred to the replication; 
conſequently, the queſtion was only upon the validity of the plea, Aſter long argu— 
ment in ſupport of the plea, the Court, without hearing the other ſide, held the plea 
to be bad in ſubſtance; and ſo they ſaid it had been determined in Hilary term, 17 56, 
in a caſe of Atherly v. Evans, A promiſſory note cannot be pleaded in bar to an 
action upon ſimple contract, though a bond may, becaule it extinguiſhes the debt; 
nor can one bond be pleaded to an action brought upon another bond, And there- 
fore judgment was given for the plaintiff, Roades v. Barnes, 1 Burr. g. 


48. Time was given by a judge's order to plead, until two days before the ig 
day of the enſuing term, on the uſual conditions of pleading iſſuably, &c. Before the 
term, and within the time allowed by the Judge's order, the defendant pleaded a 
plea of tender; which plea was entitled as of the preceding term, as it was agreed it 
regularly might, The plaintiff, however, moved the Court to ſet aſide this plea, 
with coſts, for irregularity, and for leave to ſign judgment, But the Court held, 


that it was a fair, honeſt plea, in its own nature, and that it was within time; not 


being after imparlance. They held alſo, that it was an 7/uable plea, within the 
meaning of the Judge's order; at the ſame time it was admitted, that a plea in 
abatement, though in ſtrictneſs iſſuable, would not be ſo; becaule it tended to the 
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plaintiff's delay. And therefore the motion was denied, MKiloick v. Maidman, 


1 Burr. 59. 
49. In an action upon the caſe for criminal converſation with the plaintiff's wife, 
the defendant by leave, and purſuant to the ſtatute 4th and 5th Aun, c. 16. pleaded 


two pleas. 1ſt, Not Guilty, 2d. Not Guilty within ſix years, On the firſt plea 


iſſue was joined; but to the ſecond, the plaintiff demurred. It fo happeaed, that the 


iſſue on the plea of Not Guilty was tried firſt, and found for the plaintiff with 501. 
damages. Afterwards, the demurrer was argued and over-ruled; fo that each party 
had judgment, viz. the plaintiff on his verdict, and the defendant upon the demurrer. 
The plaintiff taxed his coſts upon the pœſea, and then the defendant came to tax his 
coſts on his judgment upon the demurrer. On theſe facts a reference was made to 
the Maſter to tax theſe reſpective coſts, but he having certified that he had never 
known an inſtance of this kind; the queſtion before the Court was, what coſts ſhould 
be allowed, and to whom? After taking time to conſider, Lord Mangfeld delivered 
the reſolution of the Court as follows. The two pleas pleaded by the defendant 
have received different determinations, one is found againſt the defendant, the other has 
been adjudged for him. So that the plaintiff upon the whole has no cauſe of action. I 
ſaid at the time when this matter was before us, that the particular circumſtances of 
the caſe, when conſidered, might appear to be ſuch, as to lay a ſufficient foundation 
for our determining the matter in diſpute, vpon thoſe particular circumſtances, 
without entering into the general queſtion. But the general queſtion is a point, 
which might require a great deal of conſideration. On looking into the particular 
circumſtances of the preſent caſe, we are all of opinion, that they are ſufficient for 
our determining it upon theſe circumſtances alone, withour going into the general 
queſtion, Now upon theſe circumſtances it is clear, that the defendant muſt cer- 
tainly have the coſts of the demurrer, which have been adjudged for him ; but as to 
the coſts of the trial, we think that the plaintiff ought not to have them, although he 
has obtained a verdict upon the iſſue; for upon the whole, he has no cauſe of action. 
The demurrer is deciſive as to that, and he has acted unadviſedly, in carrying this 
iſſue down to trial, before the determination of the demurrer. We cannot fay, 


that the defendant did wrong in pleading Not Guilty, as well as Not Guilty within 


ſix years; nor can we determine, that he had no pretence for ſo doing. It has how- 
ever been objected, that this was unneceſlary; and that it was implied in the plea 
of Not Guilty within ſix years. But it may be neceſſary, and it 1s not implied in the 
other plea of Not guilty within ſix years, as that plea might have been managed in 


the courſe of pleading. For the plaintiff might have replied, that he ſued out an 


original writ within the ſix years, and put the defendant to anſwer that allegation; 
and ſo carried it off from the merits to a collateral point, in which caſe it could 
never have come to be tried upon this ſecond iſſue, whether he was or was not guilty 
of the fact. Conſequently it is not true, that upon this ſecond iſſue the former was 
neceſſarily included and implied. Therefore we cannot ſay, that the defendant was 
o far in the wrong in pleading Not Guilty generally, as that he ought to pay coſts 
for ſo doing. And yet on the other hand, that plea being found falle, he ought not 
to receive coſts of the plaintiff, upon the trial of that iſſue which has been found 
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firſt, the Court permitted him to waive his firſt plea, and plead performance of co. 
venants. [Herbert v. Griffiths, 2 Strange 1181. 

45. The defendant pleaded a ſham plea, whereupon the plaintiff obtained the 
common rule, that the defendant ſhould plead peremptorily on the morrow, and 
that ſuch plea ſhould not be waived. This rule was ſerved on the defendant's attor- 
ney, who taking no notice of it, the plaintiff, after the day was out, ſigned judg- 
ment. This the Court, on the Maſter's report, held to be irregular; the firſt plea 
ſtanding, if the defendant did not lay hold of the opportunity given him of altering it. 
Webb v. Holt, 2 Strange 1234. | | 

46. In an action of Aſſumpſit by original, againſt two defendants, the plaintiff 
ſhewed, that he had outlawed one of them; and the other pleaded in bar, that his 
partner ſo outlawed, was beyond ſea at the time of the outlawry. On arguing a de- 
murrer to this plea, it was objected, that the outlawry could not be pleaded in bar; 
to which it was anſwered, that it could not be pleaded in abatement, becauſe the de- 
fendant could not give the plaintiff a better writ; and becauſe the Court would take 
notice, that it was in the plaintiff's power to prevent its being a bar, by diſconti- 
nuing. But the Court held, that if this matter is ever to be pleaded, there will be 
an end of ſuing partners whilſt any one is abroad, which 1s often the caſe. How- 
ever, it can never be good as a general bar; for though the defendant cannot give 
the plaintiff a better writ, yet if there was any thing in the merits, he might demand 
judgment, whether the Court would compel him, as the record now ſtood, to give 
any further anſwer. Therefore judgment was given for the plaintiff” Symonds v. 
Parminter, 2 Strange 1269. | | | 


47. To an action upon ſimple contract, the defendant pleaded a ſtated account. 
The plaintiff replied to the plea, and the defendant demurred to the replication; 
conſequently, the queſtion was only upon the validity of the plea. After long argu- 
ment in ſupport of the plea, the Court, without hearing the other ſide, held the plea 
to be bad in ſubſtance; and ſo they ſaid it had been determined in Hilary term, 17 56, 
in a caſe of Atherly v. Evans, A promiſſory note cannot be pleaded in bar to an 
action upon ſimple contract, though a bond may, becauſe it extinguiſhes the debt; 
nor can one bond be pleaded to an action brought upon another bond. And there 
fore judgment was given for the plaintiff, Roades v. Barnes, 1 Burr. 9. 


48. Time was given by a judge's order to plead, until two days before the gu 
day of the enſuing term, on the uſual conditions of pleading iſſuably, Sc. Before the 
term, and within the time allowed by the Judge's order, the defendant pleaded a 
plea of tender; which plea was entitled as of the preceding term, as it was agreed it 
regularly might, The plaintiff, however, moved the Court to ſet aſide this plca, 
with coſts, for irregularity, and for leave to ſign judgment. But the Court held, 
that it was a fair, honeſt plea, in its own nature, and that it was within time; not 
being after imparlance. They held alſo, that it was an i/uable plea, within the 
meaning of the Judge's order; at the ſame time it was admitted, that a plea in 
abatement, though in ſtrictneſs iſſuable, would not be ſo; becauſe it tended to the 
plaintiff's 
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plaintiff's delay. And therefore the motion was denied. MKilwick v. Maidman, 
1 Burr. 59. 

49. In an action upon the caſe for criminal converſation with the plaintiſf's wife, 
the defendant by leave, and purſuant to the ſtatute 4th and 5th Aun, c. 16. pleaded 
two pleas. 1ſt. Not Guilty, 2d. Not Guilty within fix years. On the firſt plea 
iſſue was joined; but to the ſecond, the plaintiff demurred. It fo happened, that the 
iſſue on the plea of Not Guilty was tried firſt, and found for the plaintiff with 507. 
damages. Afterwards, the demurrer was argued and over-ruled; fo that each party 
had judgment, vz. the plaintiff on his verdict, and the defendant upon the demurrer. 
The plaintiff taxed his coſts upon the peſtea, and then the defendant came to tax his 
coſts on his judgment upon the demurrer. On theſe facts a reference was made to 
the Maſter to tax theſe. reſpective coſts, but he having certified that he had never 
known an inſtance of this kind; the queſtion before the Court was, what coſts ſhould 
be allowed, and to whom? After taking time to conſider, Lord Mangfield delivered 
the reſolution of the Court as follows. The two pleas pleaded by the defendant 
have received different determinations, one 1s found againſt the defendant, the other has 
been adjudged for him. So that the plaintiff upon the whole has no cauſe of action. I 
ſaid at the time when this matter was before us, that the particular circumſtances of 
the caſe, when conſidered, might appear to be ſuch, as to lay a ſufficient foundation 
for our determining the matter in diſpute, vpon thoſe particular circumſtances, 
without entering into the general queſtion. But the general queſtion is a point, 
which might require a great deal of conſideration. On looking into the particular 
circumſtances of the preſent caſe, we are all of opinion, that they are ſufficient for 
our determining it upon theſe circumſtances alone, withour going into the general 
queſtion, Now upon theſe circumſtances it 1s clear, that the defendant muſt cer- 
tainly have the coſts of the demurrer, which have been adjudged for him ; but as to 
the coſts of the trial, we think that the plaintiff ought not to have them, although he 
has obtained a verdict upon the iſſue; for upon the whole, he has no cauſe of action. 
The demurrer is deciſive as to that, and he has acted unadviſedly, in carrying this 
iſſue down to trial, before the determination of the demurrer. We cannot ſay, 
that the defendant did wrong in pleading Not Guilty, as well as Not Guilty within 
ſix years; nor can we determine, that he had no pretence for ſo doing. It has how- 
ever been objected, that this was unneceſlary; and that it was implied in the plea 
of Not Guilty within fix years. But it may be neceſſary, and it is not implied in the 
other plea of Not guilty within ſix years, as that plea might have been managed in 
the courſe of pleading. For the plaintiff might have replied, that he ſued out an 
original writ within the ſix years, and put the defendant to anſwer that allegation; 
and ſo carried it off from the merits to a collateral point, in which caſe it could 
never have come to be tried upon this ſecond iſſue, whether he was or was not guilty 
of the fact. Conſequently it is not true, that upon this ſecond iſſue the former was 
neceſſarily included and implied. Therefore we cannot ſay, that the defendant was 
io far in the wrong in pleading Not Guilty generally, as that he ought to pay coſts 
for ſo doing. And yet on the other hand, that plea being found falſe, he ought not 
to receive coſts of the plaintiff, vpon the trial of that iſſue which has been found 
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againſt him. But nevertheleſs, though it is found againſt the defendant, yet the 
plaintiff cannot have damages upon it; becauſe upon the whole the judgment muſt 
be againſt him, and therefore neither can he have coſts upon it. So that the judg- 
ment muſt be for the defendant clearly, and he muſt alſo have the coſts of the de- 
murrer; but as to the trial, there are to be no coſts on either ſide. Cooke v. Sayer, 
2 Burr. 753. 


50. To an action of debt on bond, conditioned for the payment of money on er 
before ſuch a day; the defendant having prayed oyer of the condition, pleaded pay- 
ment at a day before the particular day ſpecified for ſuch payment. To this plea 
the plaintiff demurred, as offering an immaterial iſſue. After argument, the Court 
laid down the rule of pleading in an action of debt upon bond with a ſpecial condition 
to be, that wherever the defendant pleads a performance of the condition, the plain- 
tiff muſt aſſign an abſolute breach; though this is not neceſſary where the defendant 
pleads a releaſe, or any other collateral matter. The Court alſo ſaid, that the 
proper method in caſes where the money is made payable at or before ſuch a day, is 
to plead, as was done here, if the fact be ſo, that it was paid at ſuch preceding day. 
And then if the plaintiff diſputes the reality of any payment at all, he may reply, 
that it was not paid at the particular day mentioned in the plea, nor at any time before 
or after that day. And this will bring the point to the material and proper iſſue; 
namely, whether it has ever been paid at all, or not. Conſequently in the preſent 
caſe, the plaintiff ought to have replied, and not to have demurred. Fletcher v. 
Hennington, 2 Burr. 944- 


51. In an action upon the caſe, on ſeveral promiſes made by the defendant's teſta- 
tor, ſhe pleaded non afſumpſit infra ſex annos of the time of exhibiting the bill. The 
plaintiffs replied, that they ſued out a /atitar, teſted on the 28th of November. The 
defendant rejoined, that in fact the latitat was ſued out on the 8th of December, and 
that the defendant's teſtator did not promiſe within fix years of that day. To this 
rejoinder the plaintiffs demurred. And after the caſe had been fully argued, Lord 
Mansfield delivered the reſolution of the Court as follows. This demurrer can only 
be ſupported upon one of theſe two grounds, either, 1ſt. That the fact averred is not 
relevant; or 2dly. Suppoſing it relevant, that proof cannot be received, to ſhew the 
truth. The firſt depends upon the conſtruction of the ſtatute of Limitations, 21 Fac. i. 
c. 16. Now there never was a plainer propoſition, conceived in plainer Engliſh 
words, than the rule laid down by this act of parliament. It enacts, „ That all 
« actions upon the caſe (other than ſuch accounts as concern the trade of merchan- 
« dize between merchant and merchant, their factors and ſervants) ſhall be com- 
ce menced and ſued within fix years next after the cauſe of ſuch action or ſuit, and 
« not after.” The ſtatute is negative, and prohibits that which muſt be the act of 
the party. Be the form as it may, the ſuing, commencing, or bringing an action, 
muſt be by ſome act of the party; and that is the thing prohibited, after the expira- 
tion of the limited time. The preceding act of Limitation, 32 H. VIII. c. 2. com- 
putes the preſcription, from the time run before the teſte of the writs therein men- 
tioned ; but becauſe that would not be a true criterion of the time of commencing 


ſuits, 
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ſuits, within the proviſions of this ſtatute of 21 Jac. I. c. 16. The Legiſlature has 
in the latter, (which profeſſes to be made for quieting of men's eltates, and avoiding 
of ſuits) purpoſely avoided mentioning the tee of writs, the exhibiting bills, che 
arreſting, the holding to bail, ſummoning, ſerving, or any other form of proceſs; 
but leaves to every Court to fay, “ What act ot the party commences the ſuit ;” 
and, after the limited time, forbids that being done. The moment the ſix years 
expire, the prohibition attaches. The Legiſlature ſays, “ he ſhall not ſue after 
« that time.” If the time expired in June, and he takes out his firſt proceſs in 
OFober, that act done by him in Odober is prohibited, and againſt the law; for the 
ſtatute ſays, he ſhall not ſue ter. If by ante-dating the writ, he does ſue after, 
then this effect of the ante- date is directly contrary both to the words and meaning 
of the act of Parliament. No anſwer has ever been given to this, but by ſuppoſing 
that the ſtatute meant to prolong the time, as to ſuits in the King's Bench, as far as 
the courſe of that Court, of ante-dating writs, would carry it. This begs the queſtion 
againſt demonſtration, The words are general; the reaſon of the law is general; 
and incompatible with this exception, Why bar the bringing ſuits by original, 
and not by every other writ? Why ſhut the door of every concurrent juriſdiction 
throughout the kingdom, while the Court of King's Bench was left open? What 
ſhould be the period, was at firſt arbitrary and indifferent; but when it is once 
fixed, it muſt equally bar, in every court; otherwiſe, it is no limitation of actions, 
nor avoidance of ſuits. The courſe © of ante-dating writs ſued out in the vacation, 
te and ſuppoſing them to be of the precedent term,” affords no colour for implying 
ſuch an exception. The Legiſlature might have ſaid, © that after ſix years a writ 
« ſhould not be ſued out in the vacation, though bearing eſte before the end of the 
&« fix years.“ If taking out the writ be that firſt ſtep by which the party brings or 
commences his ſuit, the Legiſlature has ſaid, © That after ſix years he ſhall not a 
© out the writ.” The ſtatute conſiders the time when the ſuit is realiy brought; 
and can by no poſſibility be implicd to refer to the retroſpective teſte of the writ, by 
the courſe of this Court. If ſo plain a thing can be made plainer, there happens to 
be a clauſe in the act, which is deciſive, * Sufficient amends may be tendered for an 
e involuntary treſpaſs, before the action brought.” Apply the argument to this clauſe, 
and the proviſion will be thus, To prevent frivolous and vexatious ſuits, there may 
te be a tender of ſufficient amends before the action brought; but by an implied re- 
« ference to the courſe of the Court of King's Bench, the party may, after the tender, 
ce bring his action with an ante-date, which ſhall over-reach and defeat the tender.“ 
And ſo the implied reference repeals the expreſs text. It happens moſt unfortunately 
too, for this hypotheſis ** of an implied reference to the artificial commencement of 
ce an action by the courſe of this Court,” that if it was admitted, the ſuing out a 
latitat would not ſave the running of the ſtatute, The bill here is as an original writ; 
and the want of it is equally cured after a verdict. It is the firſt proceſs upon record; 
and, by the courſe of this Court, the commencement of the action. The form of 
pleading the ſtatute of Limitations ſhews, that it is ante impetrationem brevis, in the one 
caſe, ante exhibitionem billæ in the other. It was not ſettled till many years after the 

Vol. I. | Nr {tatute, 


395 


306 


Anſwers, Pleas, and Demurrers, 


ſtatute, that the plaintiff might reply a /2//727 ſued out within the ſix years. In the 
caſe of Coles v. Sib/ye, in 1649, it came before the Court; and the point was ad— 
Journed. But in Michaetmas, 13 Cha. II. in the caſe of Docy v. Clinch; and lately in 
AJ. 21 Geo. II. Henderſon v. II hitaker, it was determined that the plaintiff may reply 
a latital. There could be no doubt, but that exhibiting the bill was bringing the 
action; and therefore the plea “ that ſix years had run before exhibiting the bill,” 
was certainly good; but the /ati/at was held, and rightly held, to fave the bar, 
within the reaſon and equity of the caſe, J he ſtatute did not intend to bar, unleſs 
the party had acquieſced ſix years. But he who ſued out a /a!i/at to bring the de- 
ſendant into cuſtody, that he might declare againſt him, did not acquieſce, within 
the true meaning of the act; though artificially, the bill is, upon the record, the firſt 
ſtep. The day he ſued out the /atirat, he might have taken out an original; and 
any conſtruction of the ſtatute, to make it bar one form of ſuing, while others were 
open, was nugatory and contrary to its true intent, But to bring it within the 
equity of the law, the latilat muſt be taken out with intent to declare in that action, 
and muſt be continued to filing the bill. When the replication of a /atitat came to be 
allowed to ſave the bar, and to prevent the running of the ſtatute, it was becauſe ſuing 
out a /atitat was in real truth an act of diligence in the party, and the firſt ſtep towards 
recovering his demand by the action depending, though in a ſtrict legal ſenſe, by the 
courſe of this Court, ſuch action is not deemed to be brought till the bill is filed; it would 
be moſt extraordinary and moſt unequitable, not to allow this equity to be rebutted 
by the defendant; by ſhewing, that in real truth the time was run before the plain- 
tiff took any ſtep. He was actually barred, before he ſued out the /atitat; though 
in form, by the courſe of this Court, as the action is ſuppoſed to be brought later, 
the latilat is ſuppoſed to be taken out earlier, than the real truth. Very unequal 
would that interpretation be, which ſhould conſtrue the ſame words, for the plaintiff, 
according to the real ſubſtantial truth of the thing, in oppoſition to legal forms; and 
againſt the defendant in oppoſition to legal notions and forms, contrary to real truth; 
more eſpecially when the law, from the nature of it, ought to be taken liberally in 
favour of defendants. The limitation of ſuits is founded in public convenience; 
and attended with ſo much utility, that Courts of Equity adopt this ſtatute as a poſi- 


tive rule, and apply it, by parity of reaſon, to caſes not within it. This very cauſe, 


between parties who, on both ſides, are ſtrangers to the whole tranſaction, ſhews 
the wiſdom of ſome limitation. Therefore we are all clearly of opinion, that within 
the true meaning of the act of parliament, ſix years having expired before the /atitat 
was in fact taken out, is ſufficient to rebut the matter of the plaintiff's replication; 
which alleges, that although the ſuit was not brought within the ſix years, accord- 
ing to the courſe and legal notions of this Court, yet, in fact, it was brought within 
the time, by ſuing out the lalitat. Which brings me to the ſecond point, Whether 
the party may be permitted to ſhew, that the /azitat was taken out after the ſix years 
expired? If the teſte of a latita! was concluſive, wrong mult neceſſarily be done, in 
many other caſes as well as the preſent; and great inconvenience and abſurdity would 
follow. No man, whole cauſe of action aroſe in the vacation, could ſue out this 
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proceſs till the next term; which would be an injury to plaintiffs, and defeat the 
very end for which this practice was introduced. The defendant might be arreſted 
long before the writ; he might be ſued after he had made a legal tender; which 
would be a manifeſt injury to defendants. But the Court will not endure that a 
mere form or fiction of law, introduced for the ſake of juſtice, ſhould work a wrong 
contrary to the real truth and ſubſtance of the thing; and they have ſor 150 years 
uniformly held, that where it became material to diſtinguiſh, they would conſider 
the day when the 'writ was taken out, as the ſubſtance; and the zee, as the form, 
Where the arreſt is before the actual ſuing out of the writ, it has been often deter- 
mined that it cannot be juſtified; and that the day when it iſſued may be averred, 
notwithſtanding the ee is before the arreſt. In an action upon the caſe, where it is 
neceſſary to ſtare the taking out a latitat, the party may declare, that it was ſued out 
ſuch a day in the vacation, bearing ee the laſt day of the preceding term; or, if 
the teſte only be ſtated in the declaration, and the queſtion ſhould turn upon the 
preciſe day when it was taken out, the jury may find it, And this was adjudged, ſo 
long ago as the reign of Charles the Second. The declaration alleged the /atita? to 
be ſued out of the Court on the 21ſt. of January; the jury found, that the e of it was 
on the 28th of November, being the laſt day of the preceding term; but that it was in- 
deed ſued out of the Court on the 21ſt of January, as the plaintifF had declared. The 
declaration was held to be good, becauſe it was according to the truth of the fact, 
though the 7e/te of a latitat muſt be of the preceding term. In the ſame caſe, re- 
ported in 1 Ventr. 362, it is ſtated that a ſpecial verdict was found, that the /atitar 
bore ſeſte the 28th of November, 32 Car. II. but was really taken out the 21ſt of 
January following. Holt, who was counſel for the defendant argued, that by 
law it muſt be deemed to be taken out the 28th of November, when the rze/te is. 
Lord Chief Juſtice Pemberton is reported to have given the rule in the following 
words, © We know, the courſe of this Court is, to 7efte latitats taken out in the 
% vacation, as of the term preceding; and the courſe of a Court is the law of a 
Court. The plaintiff might have declared, that he ſued out a lalitat the 21ſt of 
* January, teſted the 28th of November preceding; and if he be not eſtopped to de- 
ce clare ſo, ſurely the jury may find the whole matter.” And ſo judgment was 
given for the plaintiff, Numberleſs are the acts of parliament in the ſtatute book, 
which give actions, ſo as the ſuit be brought or commenced within one, two, three, 
or four months, or ſome longer time, and not afterwards; and many give actions 
to the party aggrieved, to be brought within two, three, or four months; and if the 
party aggrieved do not ſue within that time, then to a common informer, If the 
teſte of a latitat was to be concluſive as to the time of ſuing, the time given by the 
Legiſlature might be enlarged to double or triple the number of months. After the 
expiration of the time given to the party aggrieved, the common informer might 
take out a writ; and then the party aggrieved might defeat his right after it had 
attached, by taking out a /atitat with an ante-date. By this form or fiction of 
law, which for good purpoſes gives the /atitat an ante-date, merely as a matter of 
form, penal ſtatutes would be rendered more penal; and men would be ſubject to 
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penalties, to which by law, according to the truth of the caſe they are not liable. 
The plaintiff who ſues upon any of theſe acts, which are very numerous, muſt take 
out the writ in fact within the time. The 7e/e of the writ will not be ſufficient, The 


act done by him in commencing the ſuit within the limited time, is in the nature of 


a condition precedent, to intitle him to maintain that action. If the Legiſlature had 
not taken for granted, that the true time of ſuing out a writ might be ſhewn, in 
oppoſition to the Yefte, it would have been abſurd to have limited the time to one, 
two, or three months, followed by the negative words © and not afterwards;” or, 
in default of the party aggrieved ſuing within ſuch time, to give an immediate 
right to a common informer; and yet this is the form in which ſuch a&s 
are penned, from the beginning to the end of the ſtatute book. The act of 
23 JI. VI. gives a penalty of 4o/. to the burgeſs choſen and not returned, ſo as he 
{ue for the ſame within three months, or to any other perſon, who in default 
of him ſo choſen, ſhall ſue for the ſame. Suppoſe /atitats were taken out upon this 
act, by the party aggrieved, and alſo by many other perſons, in the long vacation, 
all bearing date the laſt day of Trinity term; how could it be determined who had a 
right to ſue, but by ſhewing the true times when the writs were reſpeCtively proſecuted. 
The 9 Ann. c. 14. gives an action to the perſon loſing 10/. at play, to be brought 
within three months; and if he do not ſue within that time, then to any body elle, 
There are a multitude of modern acts, down to the preſent ſeſſion of Parliament, 
penned exactly in the ſame way. I have been told, that at N prius it has often 
been ruled, in ſuits upon ſuch ſtatutes, that the true time of raking out the writ 
may be ſhewn, notwithſtanding the tete. The very penning of 8 G. I. c. 19. is ab- 
ſolutely inconſiſtent with the notion of the tete being concluſive; becauſe it ſays, the 
ſuit ſhall be brought before the end of the next term, which this doctrine would con- 
ſtrue to mean after the end of the next term. But there is one act in the ſtatute-book 
which alone would be deciſive, that the true time of ſuing out the writ may be 
ſhewn; and that is the 5 W. & M. c. 21. /. 4. where, for preventing abuſes, by ar- 


reſting perſons without legal proceſs, the officer is required to enter the very day 


when the writ is ſigned. But if the very day could never be ſhewn in pleading, or 
evidence, it would have been moſt abſurd to have provided a record from which it 
might appear. The ſtatute does not enact that the teſte ſhall not be concluſive; but 
takes it for granted, that it is not. It was due to the great and long litigation which 
this queſtion has born in Meſtminſter Hall, to conſider carefully every thing that has 


been ſaid, and to look into every caſe or authority that has been quoted on the other 


ſide. I have done ſo; and, upon the moſt minute examination, am not able to find 
any principle of law, determination, or authority, which contradicts the propoſition 
have endeavoured to prove, viz. That where the true time of ſuing out a /atitat is 
material, it may be ſhewn, notwithſtanding the tete. The arguments againſt allow- 
ing ſuch an averment, are drawn from rules and caſes, the reaſon of which is not the 
ſame, though they bear a ſeeming ſimilitude in ſound. No concluſion can be drawn 
from rules eſtabliſhed in the caſe of a writ which ought to bear date the day it is ſued 
out, and which may be quaſhed upon motion, for iiregularity, if it be ante-dated. 
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Upon the argument of this caſe, it was ſaid, that Lord Hardiicke, in the caſe of 
Hoare v. Yates, was of opinion againſt the averment; and that Mr, J. Lee came 
over to that opinion, and that his Lordſhip was ready to have given judgment, when 
he was told the parties had agreed. 1 cannot form an opinion upon a point of law 
which would not be ſhaken by ſo great an authority. But his Lordſhip has been to 
good as to Jet me have his notes of the two arguments in that cafe before him. 
There is no notice taken in his Lordſhip's own notes, of what might fall from him- 
ſelf. And it does not appear, from his Lordſhip's notes, of what Mr. Juſtice /.c- 
ſaid, that bug changed his opinion. His Lordſhip ſays, he believes he had not 
formed a concluſive judgment in his own mind; and that he certainly had made nv 
preparation towards delivering it in court. And he has been pleaſed to tell me, that 


he inclined to the opinions of Mr, Juſtice Page and Mr. Juſtice Lee, who were for 


admitting the averment in the defendant's rejoinder, againſt the opinion of Mr. 
J. Probyn, who thought it could not be admitted by law. And we ae all mott 
clearly of opinion, that the averment in the defendant's rejoinder, ought, by law, to 
be admitted, conſequently the demurrer muſt be over-ruled, and judgment for the 
defendant. Johnſon v. Smith, 2 Burr. 950. 


52, In an action of debt on bond, the defendant craved oyer, when it appeared, that 


the condition recited, that one Robert Grier had been appointed by the plaintiff, who 
was Lieutenant Colonel of the 2d. battalion of the Buffs, and by Mr. Hughes, the 
Major, to be the Pay-Maſter of that battalion, the condition therefore was, that if 
Grier ſhould, within 30 days “ after any demand in writing, render an account of 
« all monies received by him, and in caſe there ſhould be any deficiency, ſhould 
« make good ſuch deficiency, not exceeding 1c00/. then the obligation was to be 
« void.” The breach aſſigned was, that Grier did not render an account within 
thirty days after a demand in writing. This action was brought againſt the defend- 
ant, who ſtood bound as ſecurity for Grier, and who pleaded two ſeveral pleas, 1ſt. 
That no demand in writing was made. 2d. That Grier did render an account within 
thirty days after any demand in writing, and paid the monies due; and that no de- 
ficiency at all appeared. To this ſecond plea the plaintiff replied, that a large ſum 
of money, viz. 20001. was received by Grier, and that on ſuch a day (naming 1t) a 
demand in writing was made; but that no account was rendered by Grzer within 
thirty days afterwards; and then concluded 20 the country. The defendant de- 
murred to this replication, becauſe it did not contain the proper affirmative and ne- 
gative; and becauſe it concluded 7o the country, inſtead of concluding with an aver - 
ment. Aſter arguing this demurrer, the Court ſaid, the material queſtion between 
the parties is, Whether an account has been demanded in writing, and ſuch account 
rendered in due time, and the money paid? The ſum of the defence 1s, that no 
demand was made; but ſuppoſing it to have been made, yet that an account was 
rendered within due time after every ſuch demand, and that the money was paid. 

The replication alleges, that an account was demanded in writing on ſuch a parti- 

cular day; but that Grier did not then, or at any time afterwards, render an account, 


It is, however, objected, that as the plea is general, the replication ought to aſſign a 
particular 
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particular breach. And in ſome caſes it is ſo; as for inſtance, in a plea of a general 
performance of covenants; but in the preſent caſe it is not ſo, for here the queſtion 
is not, whether Grier rendered an account, but whether demand was made upon 
him, ſo as to entitle the plaintiff to an account. It is as much an affirmative and a 
negative, as if the defendant had pleaded, that after demand made on ſuch a day, he 
had rendered an account; to which the plaintiff had replied, that he had not. This 
is undoubtedly a proper fact to be tried; and therefore the Court unanimouſly gave 
judgment for the plaintiff, Trapaud v. Mercer, 2 Burr. 1022, 


53. On ſhewing cauſe for ſetting aſide a Fieri facias, and paying bac the monies 
levied thereon to the defendant, it appeared, that he was a bankrupt, and had ob- 
tained his certificate; and that the preſent action was brought againſt him as executor, 
upon a bond entered into by his teſtator. It allo appeared, that the defendant, be- 
tween the time of iſſuing the commiſſion, and of obtaining his certificate, had pleaded 
a falſe plea, viz. that he had no aſſets; whereas in fact he had ſome aſſets in his 
hands, and fo it was found upon the trial. Whereupon the plaintifF obtained judg- 
ment for his damages, de bonis teftatoris, and againſt the defendant himſelf de Janis 
propriis, for the coſts, On the behalf of the defendant it was urged, that being a 
bankrupt, and having given up his all under the commiſſion, he was diſcharged by 
his certificate from all prior demands; or at leaſt, that as theſe coſts aroſe from the 
neceſſity he was under of ſtaving off the judgment, they were ſuch a debt as might 
have been proved under the commiſhon, But the Court held, that the pleading a 
falſe plea was the defendant's own act, and his own fault; and that the judgment 
and execution de bonis propriis for the coſts, was ſingly owing to ſuch his falſe plea, 
which was ſubſequent to the iſſuing of the commiſſion. Conſequently it could not 
have been proved under the commiſſion, and could not be diſcharged by the certi- 
ficate. Therefore the rule was diſcharged. Howard v. Jemmet, 3 Burr. 1368. 
Note, In this caſe Lord Mansfeld ſaid, that if an executor becomes bankrupt, the 
commiſſioners cannot ſeize the ſpecific effects of his teſtator, not even money, if it can 
be ſpecifically diſtinguiſhed to belong to ſuch teſtator, and not to the bankrupt 
himſelf. 


54. An action of debt for 1500/7. was brought againſt the defendant, for corrupt- 
ing voters at an election for members of parliament. To this action the defendant 
pleaded in abatement, an action brought againſt him by one George Lake, for the 
ſame offence, and in the ſame term. The plaintiff replied, that before the day of 
exhibiting Lake's bill, viz. on the zoth of June, he the plaintiff ſued out a /atita! 
againſt the defendant, returnable on Saturday next after the Morrow of All Souls; 
and that the defendant was duly ſerved with a copy of it, and appeared. To this re- 
plication the defendant rejoined, that on the ſaid zoth of June, Lake ſued out a La- 
titat againſt him, returnable on the ſame Saturday next after the Morrow of All 
Souls; and that before the defendant was ſerved with a copy of the plaintiff's writ, 
or had any notice of it, viz, on the 7th of July, he was ſerved with a copy of Lake's 
writ; and that upon his appearing at the return of it, Lake exhibited his bill. The 
plaintiff ſur-rejoined, that by the courſe and practice of the Court, Latitats ſued out 
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after the end of a term, are teſted as of the preceding term; that Lak-e's Lalitsat was 
in fact ſued out on the 3d of July, and not before; and that his, the plaintiff's 
Latitat was in fact ſued out on the 1ſt of July, and with all convenient ſpeed ſerved 
upon the defendant, and proceeded upon as ſoon as he appeared to it. To this ſur— 
rcjoinder the defendant demurred ſpecially ; iſt. Becauſe the ſur-rejoinder did not 
ſuitain the replication, but was a departure from it; and 2d. Becauſe the plaintiff 
had not therein traverſed or denied the ſervice of Lake's Latitat, to be prior to the 
ſervice of his own, After argument, Lord Mansfield ſaid it was unneceſſary to go 
into any of the pleadings ſubſequent to the plea, if the plea itſelf was bad; and they 
were all of opinion, that this plea was a bad one. For it was a plea in abatement, 
ſhewing that another action was brought againſt the defendant in the ſame term, by 
another perſon for the ſame offence; and this was all, without any thing more; 


whereas the defendant ought to have ſhewn, that the right of action was attached in 
ſome other perſon, before the preſent plaintiff's action was commenced, For, not- 
withſtanding the general fiction, that the whole term is but one day, yet when the 
priority of action becomes eſſential, and neceſſary to be aſcertained, a particular day 
mult be ſhewn. Therefore the defendant was ordered to anſwer over. Combe v. Pitt, 
3 Burr. 1423. 55 

55. A rule was granted to ſhew cauſe, why the defendant's plea to an indictment 
ſhould not be ſet aſide, and judgment entered againſt him by default; becauſe the 
plea was a dilatory one, and not verified by affidavit, according to the ſtatute 
4 and 5 Ann. c. 6. J. 11. Afﬀter cauſe had been ſhewn, the Court, without entering 
into the merits of the plea, made the rule abſolute to ſet it aſide, for want of the 
affidavit. Rex v. Grainger, 3 Burr. 1617. 


56. An action of debt was brought on a bond, dated the 28th of March, 1764, 
conditioned to perform an award, to be made and delivered on or before the 211t of 
May then next. To this action the defendant pleaded, that the arbitrators did not 
make any award, on or before the 21ſt of May. The plaintiff replied, that on the 
21ſt of May, the arbitrators did make their award, and thereby ordered the defend- 
ant to pay 567. due to the plaintiff, on divers accounts from the defendant's late fa- 
ther. To this replication the defendant demurred ſpecially ; and ſhewed for caule, 
1ſt. That it did not ſhew that the award was made, and realy to be delivered to the 
parties on or before the 2 1ſt of May; but the pretended time of making it, was in- 
cluded under a videlicet, and not made or attempted to be made part of the iſſue in 
the Cauſe. 2d. That it was made concerning tranſactions ſuppoſed to have paſſed 
between the plaintiff and the defendant's late father, without ſhewing that ſuch tranf- 
actions were ever ſubmitted to arbitration by the bond. 3d. That the replication was 
a mere negative pregnant, neither confeſſing nor avoiding, traverſing or denying the 
matter alleged by the plea. After argument, the Court held, that the time of 
making the award was material, and that the replication contained a poſitive aver- 
ment of it, which muſt be taken affirmatively, and upon which the defendant 
might have joined iſſue, Therefore the plaintiff had judgment, Hiſſex v. Biſſex, 
3 Burr, 1729. 


57. In 
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the Court of Huſtings in London, and to pay the damages and coſts, if the judg- 
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57. In an action of debt upon a judgment, it appeared upon the plea, that the 
defendant's perſon had been taken in execution by virtue of a Ca. ſa. upon the judg- 
ment, and afterwards diſcharged out of cuſtody by the plaintiff's conſent, upon 
agreeing to pay certain ſums of money at ſtipulated times, part of which he had ac- 
cordingly paid, but had failed in payment of the remainder, The plaintiff in his 
replication acknowledged all this, and yet concluded it, with demanding the whole 
ſum due upon the judgment. The defendant therefore demurred to the replication ; 
and after argument, the Court clearly held, that there was an abſolute conſent of 
the plaintiff to diſcharge the defendant out of execution, in conſideration of a new 
agreement then entered into, whereby he was to receive ſeveral ſums. of money, 
inſtead of the defendant's perſon, which was all he could have had if he had kept 
him in gaol, That therefore the plaintiff could not bring an action upon the judg- 
ment, after the defendant had been ſo taken in execution and diſcharged; but that 
he ought to have brought an action upon the caſe, founded on this new agreement. 
They alſo held the replication to be repugnant, in demanding the whole ſum, when 
it acknowledged that par! of that ſum had been ſatisfied; and therefore gave judg- 
ment for the defendant. Nigers v. Aldrich, 4 Burr, 2482. 


58. In an action of debt upon bond, the condition appeared to be for indemnify- 
ing the plaintiff for what beer and ale he ſhould deliver to one S. The defendant 
pleaded, that the plaintiff delivered no beer to S. after making the bond. The 
plaintiff replied, that he did deliver beer to S. to ſuch an amount. To this repli- 
cation there was a general demurrer, and the objection taken to it was, that it did 
not thereby appear that the beer was delivered before the filing of the bill; in anſwer 
to which it was ſaid, that the replication tendered a good iſſue, and if the defend- 
ant had taken iſſue upon it, the merits might have been tried. After argument, the 
Court were of opinion, that it would have been better to have ſaid before filing of the 
bill, but as this was upon a general demurrer, and was only matter of form, they 
gave judgment for the plaintiff, Thrale v. Vaughan, 1 Wilſon 5. 


59. The plaintiff declared in debt upon bond in the detinet only, which was right. 
To this the defendant pleaded a ſham plea, that he did not detain the debt, and con- 
cluded with an averment. The plaintiff having demurred, the defendant ſtruck out 
the plea and demurrer, and pleaded the general iſſue non eff fafium, Upon this the 
plaintiff moved for leave to ſign judgment, the firſt being a ſham plea, and the ſe- 
cond irregular. After argument, the Court were clearly of opinion that this pro- 
ceeding was irregular, and that the plaintiff was intitled to his judgment; for the 
firſt was a ſham plea, and no ſpecial pleading; and although a defendant may ſtrike 


out ſpecial pleadings, and give the general iſſue, yet that cannot be done without 
leave. Veld v. Nedbam, 1 Wilſon 29. 


60. In an action of debt upon a bond, to proſecute with effect a writ of error in 


ment ſhould be affirmed; the defendant pleaded, that the writ was proſecuted with 
effect, and that the judgment was not yet affirmed. To this the plaintiff replied, 
that the writ was non-profſed in the Court of Huſtings, The defendant demurred 


ſpecially 
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ſpecially to this replication; 1ſt. Becauſe it did not appear before whom the Court 
of Huſtings was held, at the time of giving the judgment. 2d. Becauſe it did not 
appear, whether at the time of holding the Court of Huſtings, the writ of error was 
returnable. After argument, the Court ſaid, that the condition of the bond was for 
two things to be done; 1ſt. To proſecute the writ of error with effect. 2d. To pay 
the damages and coſts within a certain time, if the judgment ſhould be affirmed, 
The defendant in his plea ſays, that he has proſecuted the writ of error with effect; 
but in order to diſcharge himſelf, goes on and ſays, that the judgment is not yet 
affirmed. The plaintiff has replied the record of the Court, that at the Court of 
Huſtings held according to the cuſtom of the City, there was a judgment that the 
plaintiff in error ſhould take nothing by his writ, The objeCtion is, that this Court 
was not properly held, as being coram non judice, but that cannot be made a queſtion 
here, in an action of debt on a bond; if it was improperly held, you muſt bring 
error in that cauſe; but being alleged to be held according to the cuſtom of the City, 
it is well enough. As to the ſecond objection, it would be very ſtrange for us to 
preſume that the writ was not returnable; if the defendant had rejoined nul tie! 


 . record, we ſhould have ſeen how the record was, but as the matter now appears to 


us upon the pleadings, we mult take it to be right, it being ſaid to be according to 
the cuſtom of the City. The plea was therefore over-ruled, and judgment given 
for the plaintiff. Lowfteid v. Satchwell, 1 Wilſon 123. 

61. A rule was granted for the plaintiff to ſhew cauſe, why the defendant ſhould 
not have leave to withdraw his plea of non eſt faZum, in an action of debt on bond, 
and to plead the ſtatute of Gaming; on payment of colts, taking ſhort notice of trial, 
and giving judgment in caſe there ſhould be a verdict for the plaintiff This rule 
was grounded upon an affidavit, that inſtructions had been given by the defendant to 
his attorney to plead the ſtature of Gaming, and that the attorney, apprehending he 
could give that ſtatute in evidence on the plea of non eff faf7um, did not plead the 
ſtatute ſpecially. It was however objected on the part of the plaintiff, that this had 
never been done; that the defendant had been guilty of an affected delay, by exhi- 
biting a bill in chancery againſt the defendant for a dilcovery and 1-lief, and alſo for 
an injunction, to which he had put in his anſwer; that the defendant had at firſt 
pleaded ni. debet, which he would not ſtand by, and then pleaded non &? ſactum; 
and that an injunction had been granted by the Court of Chancery, with liberty to 
proceed to judgment. After this matter had been argued, the Court ſaid, they 
would not give leave to withdraw the general iſſue and plead ſpecially, where it 1s to 
the prejudice of the plaintiff, or where there has been an affected delay; but in this 
_ caſe it appeared by the anſwer in Chancery, that the defendant had a good defence at 
law, and that there was no affected delay. And therefore the rule was made abſo- 
lute. Jeffreys v. Walter, 1 Wilſon 177. 


62. An action of treſpaſs was brought for taking and impounding the cattle of the 
plaintiff, at Teddington in the county of Middleſex. Some of the defendants pleaded 
the general iſſue, -but two of them pleaded another plea, without ſaying by leave of 
the Court, namely, that one of them was ſeiſed of a certain cloſe at King/ton, in the 
Vor, I. 81 county 
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county of Surry, and that the other was his ſervant; and they juſtified the taking 
of the cattle there, damage feaſant, and that they drove them to, and impounded 
them at Teddington, as it was lawful for them to do. To this plea the plaintiff de- 
murred, for that it was uncertain, informal, and double; but the demurrer did not 
ſtate what the duplicity was. After argument, the Court was of opinion, that as to 
the objection of the plea's being double, without ſaying by leave of the Court, it was 
only an irregularity, and that the duplicity ought to be pointed out by the demurrer, 


And as to the ſecond objection, that the juſtification was a god wer without a 


traverſe, for that the impounding at Teddington, was a taking and detaining at Ted- 
dington; and to have traverſed that, would have been a good cauſe of demurrer. 


And therefore on both points, the Court gave judgment for the defendants, Ry!ey 
v. Parkhurſt, 1 Wilſen 219. 


63. In an action of falſe impriſonment, the defendant inadvertently pleaded the 
general iſſue; and afterwards moved to withdraw ſuch plea, and to plead a juſtifica- 
tion, upon the terms of taking ſhort notice of trial. The Court ſaid, there are many 
inſtances of this having been done, when the Court can prevent the plaintiff from 
ſuffering any inconvenience by it; as by obliging the defendant to take ſhort notice 
of trial. And if there ſhould be a verdi& for the plaintiff, that he ſhould have 
judgment as of the preſent term. Therefore the defendant had liberty to plead a jul- 
tification, and the general iſſue alſo, if he thought proper, upon the terms mentioned. 
Taylor v. Joddrell, 1 Wilſon 254. 


64. In an action of Aſump/it for the uſe and occupation of lands, the defendant 
pleaded nil habuit in tenementis, at the time he permitted the defendant to occupy the 
lands. To which plea the plaintiff demurred. After argument, the Court held this 
to be a bad plea to an action upon the caſe for uſe and occupation; and ſo it was deter- 
mined in the caſe of Richards v. Holditch, Til. 13 Geo. I. but that in debt for rent, 
upon a leaſe not indented, this plea may be pleaded; becauſe an intereſt paſſes by a 
leaſe. Beſides the plea is ill pleaded, for it ought to fay that the plaintiff had 
nothing in the tenements at the time of the action, nor at any other time. There is 


no occaſion for the plaintiff to ſhew any title upon theſe contracts. Judgment 
for the plaintiff, Lewis v. Willis, 1 Wilſon 314. 


65. Upon a Scire facias being ſued out on a recognizance of bail, the defendant 
pleaded, that the venue was 1n the county of Southampton, that the bail was acknow- 
ledged in Middleſex, and that no Ca. ſa. was taken out againſt the principal defend- 
ant, To this plea the plaintiff replied, that there was a Ca. ſa. iſſued and returned 
non eſt inventus, The defendant rejoined, that the Ca. /a. did not lie four days in 
the ſheriff's office. On demurrer it was objected for the plaintiff, that the defend- 
ant's rejuin ler was a depariure from his plea, for that in his plea he ſaid there was 
no Ca. /a. and in his rejoinder he admitted there was a Ca. /a. but ſaid it did not 
lie four days in the office. The Court was clearly of opinion, that this was a 
departure, and therefore gave judgment for the plaintiff, Elliott v. Lane, 


66. In 
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66. In an action of aſſault and impriſonment, the defendant juſtified under 2 
Capias iſſued out of a baſe court, in an action of debt, and ſhewed that a plaint was 
levied, To this plea the plaintiff demurred, becauſe it did not appear that any 
ſummons iſſued before the Capias, But the Court ſaid, 1aliter proceſſum fuit that a 
Capias iſſued is well enough, and we will ſuppoſe every thing regular below. And 
therefore gave judgment for the defendant. Adams v. Freeman, 2 IWilſen 5. 

67. In an action of debt upon bond, the defendant pleaded Ni debet. To which 
the plaintiff demurred generally. The Court held that it was naught upon a general 


demurrer, though perhaps it might be helped after a veidict; and therefore gave 
judgment for the plaintiff, Anonymous. 2 Hilſon 10. 


68. An action of debt was brought upon a bond, the condition of which was to 
indemnify the plaintiff againſt all damages, &c. which he might ſuſtain, by nomi- 
nating the defendant to the curacy of F. To this the defendant pleaded non damni- 
ficatus, The plaintiff replied and aſſigned for breach, that he was obliged to pay, 
and did pay fo much money by reaton of ſuch nomination, To this replication the 
defendant demurred generally; objecting, that it was not iſſuable, and did not ſay 
how the plaintiff was obliged to pay the money. Aſter argument, the Court was of 
opinion that the objection ought not to prevail, for that it was only matter of ferm; 
but if it was matter of /u+>/?ance, the breach was well enough aſſigned, and iſſuable ; 
and it might be tried by the country, whether the plaintiff had been damaged by rea- 
ſon of his nominating the defendant to the curacy. Judgment was therefore given for 
the plaintiff. Simmons v. Langhorne, 2 Wilſon 11. 


69. In an action of Aſumpſit for goods ſold and delivered, againſt an attorney, 
the defendant pleaded Non aſſumpſit as to all but 1/7, 35. 84, and as to that ſum, 
that he was liable to be ſued for it in the county court of Middleſex, To this plea 
the plaintiff replied, that the defendant being an attorney was not liable to be ſum- 
moned to that court. After arguing a general demurrer to this replication, it was 
reſolved by the Court, 1ſt. That an attorney may be ſued here for any ſum under 
40s. though it be ever ſo ſmall. 2. That an attorney cannot waive his privilege, 
becauſe he is not allowed it in reſpect to himſelf, but for the ſake of the court and 
the ſuitors; and if he could waive his privilege, how does the plaintiff know that he 
will waive it. 3d. That the replication was well enough, although it did not alledge 
that the plaintiff ought not to be barred from having his action in his Court, The 
Court therefore over-ruled the demurrer, and faid the plaintiff might enter what 
judgment was proper; but did not mention what that judgment ought to be. Gardner 
v. Jeſſop, 2 Wilſon 42. | 

70. To an action of debt upon bond againſt the heir of the obligor, the defendant 
confeſſed the bond and debt, but pleaded that he had nothing by deſcent, but a ſmall 
cottage, except a reverſion after a term of goo years, commencing on the 16th of 
October 1746. To this plea there was a general demurrer; and the principal objec- 
tion taken was, that the plea was ill in ſubſtance, becaule it did not alledge, that the 
leaſe for 500 years was by deed, or that the leſſee by virtue thereof entered; for if 
the leaſe was without deed, it was void by the ſtatute of Frauds and Perjuries. The 
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Court being of this opinion gave judgment for the plaintiff, Villers v. Handley, 
2 Wilſon 49. | 


71. To a Scire facias upon a recognizance againſt bail, the defendant pleaded, 


that the principal died before the iſſuing of the Scire facias, and before the return of 


any Ca. /a. The plaintiff replied, and ſet out a Ca. ſa. with a return of Non eff inventus, 
and then averred, that at the return of the Ca. /a. and long afterwards the principal 
was living. After arguing a general demurrer to this replication, the Court were of 
opinion that it was very right, concluding with an averment; and that it would un- 
doubtedly have been bad, if after ſetting out a Ca. /a. it had concluded to the country, 
by denying the death of the principal, or had traverſed his death ; for if the plaintiff. 
had replied in that manner, the defendant would have been deprived of the right he 


had to rejoin that there was no ſuch writ of Ca. /a. and which he might and had a 


right to do, if he had thought fir. It is an eſtabliſhed rule in pleading, that where 
either party introduces new matter, the other fide ſhall have an opportunity of an- 
ſwering it; and here the plaintiff by ſetting forth the Ca. /a. in his replication, has 
introduced hat as new matter; and if he had concluded to the country, or with a 
traverſe of the death of the principal, the defendant would have been deprived 
of an opportunity of anſwering to the Ca. /a. and in that caſe the replication would 


have been bad. The Court therefore gave judgment for the plaintiff, upon the firſt 


argument. Filewoed v. Popplewell, 2 Wilſon 65. 


72. To an action of debt upon bond, the defendant pleaded, that he had releaſed to 
the plaintiff the equity of redemption of certain tenements, in ſatisfaction of all bonds 
wherein he was bound to the plaintiff, To this plea the plaintiff demurred; and 
after argument, the Court were clearly of opinion, 1ſt. That the releaſe of an equity 
of redemption was nothing at all in the eye of the law, 2d. That this being a debt 
upon an obligation without any condition, ſatisfaction muſt be pleaded to have been 
by deed; and that the caſes in 6 Rep. 43, and Cro. Jac. 254. were directly in 


point, and therefore they gave judgment for the plaintiff, Prefon v. Chriſtmas, 


2 Wilſon $6. 


73. The plaintiff. having declared in covenant, the defeadant obtained a Judge's - 
order for three weeks time to plead, and afterwards got another order for one week's 
further time, pleading iſſuably, and taking ſhort notice of trial, if neceſſary. The 
defendant then pleaded a recovery in another Court, whereupon the plaintiff ſigned 
judgment. On motion to ſet the judgment aſide, becauſe the defendant had com- 
plied with the terms of the Judge's order, the Court held, that though this was an 


iſſuable plea within the letter of the order, yet it was not ſo within the true intent 


and meaning of it, and therefore though they ſer aſide the judgment; yet they gave 
the plaintiff liberty to reply xu. tiel record, and ſaid that if it was not produced within 
the proper time, there ſhould be judgment for the plaintiff, and the defendant ſhould 
be bound to take ſhort notice of executing a writ of enquiry. Lowfeld v. Jackſon, 
2 Wilſon 117. 

74. The plaintiff having been charged with being the father of a baſtard child, he 
was obliged to give bond to indemnify the pariſh; but in order to get rid of the 


child, 
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child, and be clear of the pariſh, he paid the defendants 141. in conſideration 
whereuf, they entered into a bond to indemniſy the plaintiff againſt all charges, &c. 
which he might be liable to on account of the child. The plaintiff afterwards brought 
an action of debt upon this bond, to which the defendants pleaded, that while the 
child was with them, which was four days, they took every proper care of it; but 
that the mother took the child away from thein, and had not fince returned it. To 
this plea the plaintiff replied, that it was true the child was carried away by the 
mother, who for ſome time provided for it; but that it afterwards became chargeable 
to the pariſh, and that the plaintiff had been obliged to pay ſuch charges, whereby 
he was damnified. The defendants by their rejoinder inſiſted, that the child was an 
infant, under ſeven years of age, and in the keeping of the mother, and that it was 
not in their power to take it from her and keep it, ſo as to indemnify the plaintiff, 
To this rejoinder the plaintiff demurred, becauſe it was argumentative, neither con- 
feſſing nor avoiding, traverſing or denying; and alſo becauſe it was a departure 
from the plea. Afrer arguing this demurrer, the Court were .clearly of opinion, 
that the plea was bad; for that this being a general bond to indemnify the plaintiff 
as to the child againſt all the world, the defendants could only plead one of theſe two 
things; either that the plaintiff had not been damnified, or if he had, that he him- 
ſelf was the occaſion of it, neither of which they had pleaded; and as to the mother's 
taking the child away, it was no excuſe at all. Beſides, the replication had 
ſhewn how the plaintiff was damnified, and the rejoinder by not denying, had in 
effect admitted it. The Court alſo ſaid, there was no occaſion to determine, whether 
the father or the mother had a right to have the child, while under ſeven years of 
age, becauſe the defendants had bound themſelves to keep the plaintiff harmleſs 
againſt all the world; they had confeſſed by their plea, that they had the child in 
their keeping, and if they ſuffered the mother to carry it away, it was their own 
fault. Judgment was therefore given for the plaintiff, Tulland v. Malken, 2 Filſon 126. 

75. An action of covenant upon a leaſe for years was brought by the plaintiff, as 
heir of the reverſion in fee to his father, and the breach aſſigned was for want of 
repairs. To this the defendant pleaded, that the father, when he made the leaſe to 
him, was only tenant for life; and that the father being dead, the leaſe was deter- 
mined, and then he traverſed that the reverſion was in the father and his heirs. After 
arguing a demurrer to this plea, the Court were of opinion, that both the plea and 
the traverſe were good; and that though during the continuance of the leaſe, the leſſee 
would have been eſtopped to ſay that the leſſor had not the reverſion in him, yet he 
being dead, and the leaſe thereby at an end, the leſſee was as it were unmuzzled, 
and not eſtopped from pleading the truth, as he had done by his plea, in confeſſing 
the leaſe, and avoiding it. Brudnell v. Roberts, 2 Wilſon 143. 


76. To an action of debt on bond conditioned for the payment of money on a 
certain day, the defendant pleaded payment before the day. To this the plaintiff 
replied, that the defendant did not pay before the day, et de hoc ponit ſe ſuper patriam. 
After arguing a demurrer to this replication, the Court were of opinion, that this 
was a caſe where the defendant had not joined iſſue to the country, but had put 
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himſelf upon the judgment of the Court; and that though the replication was bad, 
yet whenever the caſe is upon a demurrer, the Court looks for the firſt fault, which 
here was in the plea, and therefore they gave judgment for the plaintiff, Anonymors, 
2 Lian 150. 

77. To an action of Afumpft brought in the Court of Common Pleas, the de— 
fendant pleaded his privilege as a ſixtieth clerk of the Court of Chancery, under 
Chriſtian Zincke one of the ſix clerks, and that he was 1mpleadable only in that 
Court. To this the plaintiff replied, that the defendant had been diſcharged out of 
priſon under an act for the relief of inſolvent debtors, and had aſſigned his office to 
the clerk of the peace. On arguing a demurrer to this replication, two queſtions 
were made; 1ſt. Whether this office of a ſixticth clerk was aſſignable under the in- 
ſolvent debtors act? 2d. Whether the defendant could be intitled to privilege, as 
it appeared by the replication, that he had not acted or practiſed ſince his diſcharge. 
The Court ſaid, this ſort of plea is to be diſcouraged ; we ſee the defendant is not in 
actual ſervice, and attendant upon the Court of Chancery; the replication alleges 
that the defendant put this office in his ſchedule, and has aTigned it, this is confeſſed by 


the demurrer; and therefore the defendant is concluded to ſay he has not alligned it; 


this plea is a mere dilatory, and we look nicely into ſuch pleas; the defendant ought 
to have alleged that he is actually attendant on the office, for attendance is the ground 
and foundation of the privilege, that they may not be drawn into other Courts. 
The defendant has ſaid in his plea, that he ſerves and intends to ſerve the King and 
his people as clerk to Mr. Zincke, but a man may be ſaid to ſerve and be a ſervant, 
and yet not be attendant. Another objection is to the cuſtom; it is bad to ſay that 
the Chancellor himſelf is to be impleaded before himſelf; it is idle, and contrary to 
the fundamental laws of all nations upon earth, for a man to be judge and party in 
his own cauſe. Lord Hobart ſays, an act of parliament could not make ſuch a law. 
Serjeant Mead pleaded his privilege in the Court of King's Bench that he ought to be 
ſued in this Court, after he had long retired from this bar; and for the reaſon that 
he was not attendant here, his privilege was diſallowed. Some of the Court doubted, 
whether this office was aſſignable or not; and though it could only be ſurrendered 
to the Maſter of the Rolls, who is bound to receive ſuch ſurrender; they gave no 
abſolute opinion, whether the replication was good or bad; but the whole Court 
were of opinion, that the plea was bad for the reaſons above, and gave judgment 
that the defendant ſhould anſwer over. Goldſmith v. Baynard, 2 Wilſon 228. 


78. To a Scire facias againſt the defendant, to ſhew cauſe why the plaintiff ſhould 
not have execution of his debt and damages, recovered by judgment of the Court 
againſt the defendant's teſtator; the defendant pleaded, that the plaintifFoughtnot to have 
his adlion, becauſe after the recovery of the judgment, and before the iſſuing of the 
writ of Scire facias, the debt and damages had been paid. After arguing a demurrer 
to this plea, the Court ſaid that the plea was a little informal; the old way of plead- 
ing being for the defendant to ſay, that the plaintiff ought not to have execution, &c. 
by virtue of the recovery aforeſaid, becauſe, &c. but as we muſt take this plea to be 
true and not a ſham plea, we will ſupport it if poſſible, Lord Coke ſays, that albeit 

| a Scire 
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a Scire factas is a judicial writ, yet the defendant may thereupon plead ; it is accounted 
in law to be in the nature of an action, and therefore a releaſe of all actions is a good 
bar to it, Co. Lit. 290. . Wherever a writ requires a plea it is an action, and 
though a plea be informal in its concluſion, or beginning, yet if it prays a right 
judgment, Courts have always rejected the informal words, and given judgment, 
according to the merits of the cafe. Whereupon the plaintiff moved for leave to 
withdraw his demurrer, on payment of coſts, and to reply de novo ; and it was granted, 
Grey v. Jeunes, 2 Iilſen 251. 
79. To an action upon the caſe for deflowering the plaintiff's daughter, per qued 
ſerviti um amiſit, the defendant pleaded the general iſſue; he afterwards moved for 
leave to withdraw that plea, and to plead the ſame over again, together with a plea of 
the ſtatute of Limitations. This motion was grounded upon an affidavit made by 
the defendant's attorney, that at the time when he was bound to plead by the rule of 
the Court, and then pleaded the general iſſue only, he was not inſtructed by his 
client what to plead. After granting a rule to ſhew cauſe, and cauſe being ſhewn, 
the Court ſaid, it is a good maxim, that the law will rather ſuffer a particular miſchief, 
than a general inconvenience; general rules of practice mult be ſtrictly obferved for 
the ſake of certainty, or practiſers will be negligent, Indeed under very ſpecial 
circumſtances, the Court will permit a defendant to add a ſpecial plea. In a late caſe 
of public concern, the defendant being adviſed by his counſel, that he might give 
the Secretary of State's warrant in evidence upon the plea of the general iſſue, pleaded 
that plea only; the Judge before whom that cauſe was tried, having been of a con- 
trary opinion, it was afterwards moved in a ſimilar caſe of Miltes v. Webb, to with- 
draw the general ifſue, and plead the fame plea again, and a ſpecial juftification 
under the Secretary of State's warrant, which was allowed by the whole Court; the 
defendant at the time of pleading the general iſſue only, being ill-adviſcd by his 
counſel, and not knowing then the opinion of the Judge who tried the former ſimilar 
cauſe. Beſides, that ſpecial plea was allowed to try the real merits of the caſe, but 
the plea of the ſtatute of Limitations is not to be favoured, becault it excludes the 
merits; the Court gives leave to add a plea for the furtherance of juſtice, but to 
permit this plea of the ſtature of Limitations, would not be ſo, The rule was there- 
fore diſcharged. Cx v. Roll, 2 Wilſon 253, py 
$0. The defendant being a fugitive for a ſimple contract debt owing by him to the 
plaintiff, before and on the 25th of October, 1760, returned to Fnvland on the iſt. 
of February, 1762, in order to take the benefit of an a&t 1 Geo, III. for the relief of 
inſolvent debtors. But before he had ſurrendered himlclf for that purpoſe, he was 
arreſted by the plain:.F, and remained in gaol four or five months under that arreſt, 
until he executed a bond for payment of the debt. Whereupon he was diſcharged 
from the arreſt, and afterwards, within the time limited by the act, he ſurrendered 
himſelf to the King's Bench prifon, in order to take the benefit of it; and at the 


Quarter Seſſions for the county of Sarry, held on the 3ift. of Aorch, 1762, tie was 


diſcharged. The plaintiff then brought his action upon the bond, which the defend- 
ant, by his plea, confclied; but pleaded, that his perſon ought to be diſcharged 
from 
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from any execution. On arguing a demurrer to this plea, three exceptions were 
taken; 1ſt. The defendant ſays he was indebted to the plaintiſf in a large ſum of money 
(16 <vit) the faid ſum of money in the ſaid condition mentioned, and that this coming under 
a viz. was not directly alleged, and therefore was not traverſable. But the Court 
held the plea to be good in this point; for the office of the viz. is, to explain what 
went before, and where it is not repugnant, or contradictory, it is material and tra- 
verſable. 2d. That the new bond had extinguiſhed the old debt, and that therefore 
the defendant was not entitled to be diſcharged from the bond. As to this point the 


Court ſeemed to differ, but gave no opinion. 3d. That it appeared the defendant 


had returned to England above a year before he had ſurrendered himſelf, This ex- 


ception the Court held to be good, ſaying, that the defendant ought to have ſurren— 
dered himſelf in a reaſonable time, but he laid by, was arreſted and continued in gaol 


five months, during which time he might have brought his Habeas corpus, and been 
| ſurrendered to a proper priſon, in order to have taken the benefit of the inſolvent 


debtors act; but inſtead of doing that, he gave this bond. And upon this exception 
alone, judgment was given for the plaintiff, Rnight v. Preften, 2 Wilſen 332. 

81. To an action of debt upon bond, for the payment of 700. the defendant 
pleaded three ſeveral pleas; iſt. Non eſt ſadlum. 2d. That before and at the time 
of making the bond, and the note after-mentioned, two of the obligors, namely, 
John Walker, and Thomas Walter, together with three other perſons, ſtood indicted 
for wilful and corrupt perjury, and had ſeverally pleaded Not Guilty; and that on 
the day when the traverſes to theſe indictments were to come on to be tried, it was 
corruptly agreed between the proſecutor and the preſent plaintiff, and the five per- 
ſons ſo indicted, that the plaintiff ſhould give the proſecutor his note for 350 l. in 
conſideration of his not appearing to give evidence at the trial. And further, that 
the obligors ſhould execute to the plaintiff the bond now declared upon, which was 
of the ſame date with the note, as an indemnity to him for giving ſuch note. 3d. 
That the bond was accordingly executed, and that the plaintiff had not been dam- 
nified by the note. To the firſt plea the plaintiff replied, and took iſſue, but to the 
ſecond and third pleas he demurred generally. After this demurrer had been twice 
argued, the Lord Chief Juſtice V ilmot delivered the opinion of the Court to the 
following effect. In this caſe four queſtions are to be conſidered, 1ſt. Whether it doth 
not appear, from the facts alleged in the ſecond plea, that the conſideration for giving 
the bond 1s an illegal conſideration. 2d. Whether a bond, given for an illegal conſider- 
ation, is not void at common law ab initio? 3d. Suppoſing the bond is void, Whe- 
ther the facts diſcloſed in the plea to ſhew it void, can, by law, be averred and ſpe- 
cially pleaded? 4th. If they can be pleaded, then, Whether this ſecond plea is duly, 
aptly, and properly pleaded? As to the firſt queſtion, it hath been inſiſted for the 
plaintiff, that he was not privy to the bargain and agreement, ſo (as to him) there 
appears to be nothing illegal done by him. But we are all clearly of opinion, that 
the whole of the tranſaction is to be conſidered as one entire agreement; for the bond 
and note are both dated upon the ſame day, for payment of the ſame ſum of money 
2n the ſame day; the manner of the tranſaction was to gild over and conceal the 


truth, 
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truth, and whenever courts of law ſee ſuch attempts made to conceal ſuch wicked 
deeds, they will bruſh away the cobweb varniſh, and ſhew the tranſactions in their 
true light. This 1s an agreement to ſtifle a proſecution for wilful and corrupt per— 
Jury, a crime moſt detrimental to the commonwealth; for it is the duty of every man 
to proſecute, appear againſt, and bring offenders of this fort to juſtice; many felo- 
nies are not ſo enormous offences as perjury, and therefore to {tifle a proſecution 
for perjury, ſeems to be a greater offence than compounding ſome felonies; the 
promiſſory note was certainly void; what right then hath the plaintiff to recover 
upon this bond, which was given to indemnify him from a note that was void; they 
are both bad, the conſideration for giving them being wicked and unlawful. As to 
the ſecond point, we are all of opinion, that the bond is void ab initio, by the com- 
mon law, by the civil law, moral law, and all laws whatever; and it is ſo held by 
all writers whatſoever upon this ſubject, except in one paſſage in Grolius, lib. 2. 
cap. 11. ſeit g. where I think he is greatly miſtaken, and differs from Puffendorff, 
lib. 3. cap. 8. ſet. 8. who in my opinion, convicts the doctrine of Grotius. In Juſtin. 
Inſt. lib. 3. tit. 20. de turpi cauſa, ſeft. 23, Qued turpi ex cauſa promiſſum eſt, veluti fe 
quis homicidium vel ſacrilegium fe faturum promittat, non valet, And Vinnius in his 
Commentary, carries it ſo far as to ſay, you ſhall not ſtipulate or promiſe to pay money 
to a man not to do a crime; f quis pecuniam fromiſerit, ne furtum aut cædem faceret, 
aut ſub conditione, fi non fecerit, adbuc dicendum, ſtipulationem nullius eſſe momenti; cum 
boc ipſum flagitioſum eſt, pecuniam paciſci quo flagitio abſtineas. Dig. lib. 1. tit. 5. Code 
lib. 4. tit. 7. to the ſame point. This is a contract to tempt a man to tranſgreſs the law, 
to do that which is injurious to the Community; it is void by the common law, and 
the reaſon why the common law ſays ſuch contracts are void, is for the public good; 
yon ſhall not ſtipulate for iniquity; all writers upon our law agree in this, no polluted 
hand ſhall touch the pure fountains of juſtice; whoever is a party to an unlawful con- 
tract, if he hath once paid the money ſtipulated to be paid in purſuance thereof, he 
ſhall not have the help of a court to fetch it back again; you ſhall not have a right 
of action when you come into a court of juſtice in this unclean manner to recover it 
back. Procul O] procul efte profani, See Do#. & Stud. fo. 12. and chap. 24. The 
third point is, Whether this matter can be pleaded; it is objected againſt the deſend- 
ant that he has no remedy at law, but muſt go and ſeek it in a court of equity; I 
anſwer we are upon a mere point of common law, which mult have been a queſtion 
of law, long before courts of equity exerciſed that juriſdiction which we now ſee 


them exerciſe; a juriſdiction which never could have ſwelled to that enormous bulk | 
we now ſee, if the Judges of the courts of common law had been, antiently, as li- 

beral as they have been in later times; to ſend the defendant, in this cafe, into a 
court of equity, is to ſay, there never was any remedy at law againſt ſuch a wicked 
contract as this is; we all know when the equity part of the Court of Chancery 
began. I ſhould have been extremely ſorry if this caſe had been without remedy at 
common law; eft boni judicis ampliare juriſdictionem; and I ſay, eſt bont judicts ampliare 
juſtitiam; therefore whenever ſuch caſes as this come before a court of law, it is for 
Vox. I. Tt | the 
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the public good that the common law ſhould reach them and give relief. I have 
always thought, that formerly there was too confined a way of thinking in the 
Judges of the common law courts, and that courts of equity have riſen by the 
Judges not properly applying the principles of the common law, but being too nar— 
rowly governed by old caſes and maxims, which have too much prevented the Pub- 


lic from having the benefit of the common law, It is now objected as a maxim, 


that the law will not endure a fact in pais dehors a ſpecialty to be averred againſt it, 
and that a deed cannot be defeated by any thing leſs than a deed, and a record by a 
record, and that if there be no conſideration for a bond, it is a gift, I anſwer, that 
the preſent condition is for the payment of a ſum of money, but that payment to be 
made, was grounded upon a vitious conſideration, which is not conſiſtent with the 
condition of the bond, but ſtrikes at the contract itſelf in ſuch a manner, as ſhews, 
that in truth, the bond never had any legal entity ; and if it never had any being at 
all, then the rule or maxim, “that a deed muſt be defeated by a deed of equal 
ſtrength,” doth not apply to this caſe. The law will legitimate the ſhewing it void 
ab initio, and this can only be done by pleading; nothing is due under ſuch a con- 


tract, then the law gives no action, the debitum never exiſted; as much as if it had 


been ſaid, it ſhall be void, becauſe there is no debt; but if this wicked contract be 
not pleadable, it will be good at law, be ſanctified thereby, and have the fame legal 


operation as a good and honeſt contract, which ſeems to me moſt unreaſonable and 


unrighteous; and therefore, unleſs I am chained down by law to reject this plea, 
I will admit it, and let juſtice take place. What ſtrange abſurdity would it be for 
the law to ſay, that this contract is wicked and void, and, in the ſame breath, for 
the law to ſay, you ſhall not be permitted to plead the facts which clearly ſhew it to 
be wicked and void. I am not for ſtirring a ſingle pebble of the common law, and 
without altering the leaſt tittle thereof, I think it is competent, and reaches the caſe 
before us. For my own part, I think all the caſes upon Acts of Parliament, with 
reſpect to making bonds, Sc. void, do warrant the receiving this plea and aver- 
ment; there is no direction in ſuch Acts of Parliament given for the form and man- 
ner of pleading in thoſe caſes, the end directs and ſanctifies the means. I think 
there is no difference between things made void by Act of Parliament, and things 
void by the common law; ſtatute law and common law both originally flowed from 
the ſame fountain, the Legiſlature. I am not for giving any preference to either, 
but if to either, I ſhould be for giving it to the common law; if there had ever been 
any idea or imagination, that ſuch a contract as this could have ſtood good at com- 
mon law, ſurely the Legiſlature would have altered it. There has been a diſtinction 


mentioned between a bond being void by ſtatute, and at common law. And it is 


ſaid, that in the firſt caſe, if it be bad, or void in any part, it is void in toto; but 
that at common law it may be void in part, and good in part, but this proves no- 


thing in the preſent caſe; the Judges formerly thought an Act of Parliament might 


be eluded if they did not make the whole void, if part was void; it is ſaid, the ſta- 
tute is like a tyrant, where he comes he makes all void, but the common law is like 
a nurſing father, makes only void that part where the fault is, and preſerves the reſt. 

I Mod. 
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1 Med. 35, 36. The caſe of a ſimoniacal contract may be reached by a plea; this 
proves the contract in the preſent caſe is to be avoided at common law. The two 
caſes in Leon. I ſet one againſt the other, and lay no ſtreſs upon either; infancy, 
coverture, durels, &c. apply directly to this caſe; the plea ſhews a fact, which if 
true, the bond never had any legal exiſtence at all. As to a bond being a gift, that 
is to be repelled by ſhewing it was given upon a bad conſideration; you may thereby 
repel the preſumption of donation; it has been objected, that the admiſſion of ſuch 
| a plea as the preſent, will ſtrike at ſecurities by deed; the anſwer is, that ſuch a 
plea in the caſe of infancy, gaming, dureſs, Sc. is admiſſible; what is the plea of 
non eft faffum, 99 in 100 of them are falſe, why then is ſuch a plea to be received, 
and not the preſent plea; I ſee no reaſon why. I want no caſe to warrant my 
opinion, it is enough for me, if there be no caſe againſt me, and I think there is 
not. In 1 7/en. VII. 14. 16. 6. Brian was then the Chief Juſtice, and his opinion 
there is founded upon what I have now ſaid. Brian ſays, © I do not ſee in any caſe 
ce in the world, how a man can avoid a ſpecialty, by a bare matter of fact concern- 
« ing the ſame deed, if /o be that the deed was good at the cw mencement;”” but the 
preſent deed was never good. Aer 564. is a ſimoniacal contract pleaded to a bond, 
which was held a bad plea, becaule imony was not then conſidered as contrary to 
our law; but at this day, ſimony being againſt our law, ſuch a plea would be good. 
The caſe in Comb,” 121. is nothing but an er difum, of a judge, to which I pay 
very little regard, As to the fourth point, I think the plea 1s rightly pleaded, and 
concludes very properly in ſaying, © and lo the ſaid bond is void;” it ſeems to me 
that non eff factum could not have been properly ſaid at the concluſion of this plea, 
after the ſpecial matter before alleged; non eff factum means nothing but that, “ 
did not ſeal and deliver the bond ;” and why uon eff factum may be pleaded by a feme 
covert I do not clearly ſee the reaſon of, unleſs the law unites the huſband and wife 
ſo cloſely, that it conſiders them as one and the ſame perſon, ſo that ſhe, without 

the huſband cannot execute the deed, If two be jointly bound, and only one ſued, 
he cannot plead non eft faftum, but ought to plead that another was bound with him, 
5 Rep. 119. 4. b. It is fair to tell the party what is your defence, upon what point 
you put your caſe; I think the right way is to conclude the plea as it is, and ſo the 
ſaid writing obligatory is void, et hoc, Cc. and ſo pray judgment if the plaintiff ought 
to have his action, &c, And I do not ſee how he could lay non eſt fatium, when he 
ſealed the deed. But ſuppoſing the plea might have been more aptly concluded, 
yet it is well enough upon a general demurrer, as this 1s, and we are all of opinion 
that judgment mult be for the defendant; that the averment pleaded is not contra- 
dictory, but explanatory of the condition, and that the bond was void ab initio, and 
never had any exiſtence, Judgment was therefore given for the defendant, Collins 
v. Blantern, 2 Wilſon 341. 347. 


82. In an action of covenant, the breach aſſigned was the non-payment of a ſum 
of money. The defendant pleaded a diſcharge, in the nature of a releaſe, but not 
by deed, in ſatisfaction of all demands. On a demurrer to this plea, it was ob— 
jected, that the plea was ill, for that a covenant to pay money, which is by deed, 
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cannot be diſcharged without deed. And the Court being of this opinion, gave 
judgment for the plaintiff, Kogers v. Payne, 2 Wilſon 376. 


83. In an action of treſpaſs quare clauſum fregit, the defendant pleaded, 1ſt. The 
general iſſue to the whole declaration. 2d. He pleaded in bar, as to breaking the 
cloſes, and ſpoiling the graſs, c. That one P. K. before the time when, Sc. was 
entitled to the cloſes for the remainder of a term of gg years, determinable on his 
death, That he demiſed the ſame to the defendant for one year, and ſo from year 
to year, ſo long as it ſhould pleaſe both the parties, and fo long as the eſtate and in- 
tereſt of P. K. ſhould continue, That by virtue of this demiſe, the defendant en- 
tered and was poſſeſſed; P. K. being then living, and his intereſt ſtill continuing; 
that being ſo poſſeſſed, the defendant ploughed and ſowed the cloſes with corn, but 
that afterwards, and before ſuch corn was reaped and carried 2way, and before the 
end of the 99 years term; and alſo before the time when, &c. P. K. died. The 
defendant therefore juſtified the entering into the cloſes, and reaping and carrying 
away the corn, and excuſed himſelf in treading down a little graſs, c. on that occa- 
ſion, To this plea the plaintiff demurred ſpecially; iſ. Becauſe the defendant had 
not ſet forth the commencement of the gg years term. 2d. That he had not ſhewn 
that P. K. either at or before the time of the demiſe to him was poſſeſſed of the 
cloſes, but only that he was entitled thereto. After this demurrer had been twice 
argued, the Court ſaid, we were inclined and wiſhed to ſupport this plea if poſſible. 
We ſaw the inconvenience of obliging the defendant to ſet out the original leaſe, 
which is not in his power ; and therefore took time to conſider, whether we might 
not legally deviate from the general rule of pleading, as laid down in the caſe of 
Scilly v. Dally, 2 Salk. 562. namely, that the commencement of all particular eſtates 
ought to be ſhewn, becauſe they are created by agreement out of the primitive 
eſtate, and the Court muſt judge, whether the primitive eſtate and agreement be 
ſufficient to produce the particular eſtate claimed. But we are of opinion, that we 
cannot depart from it. That caſe is good law, wherein this fundamental rule is laid 
down, that wherever a particular eſtate is pleaded, it muſt be ſhewn and derived out 
of and from the fee; but in the prefent caſe, it is neither ſhewn or known who is 
ſeiſed in fee, Eſtates in fee-ſimple may be generally alleged, but the commence- 
ment of eſtates tail, and other particular eſtates muſt be alleged in pleading ; un- 
leſs, in ſome caſes, where they are alleged by way of inducement. Co. Lit. 303. 6. 
One great reaſon for this is, that a fee may be proved by acts of ownerſhip, or long 
poſſeſſion; a fee may be acquired by wrong, but a particular eſtate. cannot be got 
by wrong; ſo that no evidence can prove the exiſtence of a particular eſtate, without 
deriving it from the fee; he who has the fee, has a right, in treſpaſs, to call on any 
body, and ſay, © ſhew me your particular eſtate, either from me, or from ſome 
ce ſtranger;” for if a ſtranger has diſſeiſſed the plaintiff, and he enters and acquires 
his eſtate in fee again, that deſtroys all claimers under the diſſeiſor. And he can call 
upon them in treſpaſs to ſhew title from the fee. The caſe in Cro. Car. 138. is the 
beſt caſe to the point in queſtion, and agreeable to the rule of Co. Lit. 303. b. 
There is a great difference between a treſpaſs quare clauſum fregit, and a perſonal 
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treſpaſs of aſſault and battery; in the firſt, the plaintiff calls it his cloſe, and if the 
defendant will diſpute that, he muſt ſet up a ſeiſin in fee, or detive a title from the 
fee; which ſeiſin in fee may be proved by acts of ownerſhip, whereof the jury can 
judge; but a particular eſtate may depend upon a great variety of matters, both of 
law and fact; and the more you try the general rule above laid down, the more 
reaſon appears, that you muſt, in pleading, derive the particular eſtate from the tce. 
Judgment was therefore given for the plaintiff, Js v. Whitley, 3 H isn 65. 

84. The defendant moved for leave to plead ſeveral pleas to a declaration in caſe 
upon promiſes; viz. Non aſſumꝑſit to all the counts, and a tender. This was oppoſed 
by counſel for the plaintiff, who inſiſted, that the courſe and practice of pleading a 
tender, is to plead it to part, and Now aſſumpſit as to all the reſt. And the Court 
being of this opinion, refuſed the motion. Dowga!! v. Bowman, 3 Wilſon 145. 


85. To an information in the nature of @ Quo warrants, againſt the mayor and 
aldermen of the borough of Heydon, the mayor pleaded in abatement, that he 
was not an Eſquire, as ſtiled in the information, but a Gentleman; and the aldermen 
pleaded, that they were not Gentlemen, as ſtiled in the information, but that one of 
them was a barber, and the other a grocer. On a motion to ſet aſide theſe pleas, 
it was objected that they were ſham pleas, and that there was no occaſion for any 
addition ; ſo that if miſtaken it was only ſurpluſage. The Court, after argument, re- 
fuſed the motion, but expreſſed their abhorrence of this kind of plea; and ſaid, that 
if the merits ſhould turn out againſt the defendants, the Court might conſider ſuch 
their behaviour in the quantum of the fine. Rex v. Mayor of Heydon, 1 Black. Rep. 34. 


86. In an action of treſpaſs for rooting up the plaintiff's ſoil, by turning hogs upon 
his land, the defendant pleaded a right of common for hogs by preſcription. The 
plaintiff replied, allowing the right, but qualified it by inſiſting, that by another 
cuſtom the ſwine ought to be wrung. To this replication the defendant demurred ; 
becauſe two contrary cuſtoms cannot be pleaded, but the fiilt cuſtom mult be tra- 
verſed. The Court however were of opinion, that one cuſtom or preſcription may 
be pleaded againſt another, where both may ſtand together; and that theſe two 
cuſtoms might certainly ſtand together, as they were conſiſtent with each other, and 
as the one was only a regulation of the other. And therefore gave judgment for the 
plaintiff. Kinchin v. Knight, 1 Black. Rep. 49. 


87. The Court held, that an inf;-ru! computaſſet was not a good plea in bar to an 
action of. Aſumpſit; for though true, it does not exinguith the original promile on 
which the action is brought. Rolls v. Barnes, 1 Black. Rep. 65. 


88. To an action of debt on bond, conditioned for the payment of money 6x or 
before the zoth of April, the defendant pleaded, that he paid the money on the 1 3th 
of April. To this plea the plaintiff demurred, as being {rivoluus, and rendering an 
immaterial iſſue ; but the Court ſaid this was a good plea, for the plaintiff tight 
make it material or immaterial by his replication. If he traverſes the plca as it na- 
ſtands, it will be immaterial, becauſe if the money be paid on the day it will ſatisſy 
the bond, He ſhould reply, that the defendant did not pay it on the 4 3th, nor at any 


time before the 3oth, nor on the zoth, which would put the matter upon the proper 
ive. 
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iſſue. The Court therefore gave the plaintiff leave to withdraw his demurrer and 
reply. Fletcher v. Ilenningten, 1 Black. Rep. 210. 


89. The defendant obtained an order for time to plead, pleading iſſuably, rejoin- 
ing gralis, and taking ſhort notice of trial; he afterwards pleaded a judgment in another 
Court, Whereupon the plaintiff ſigned judgment, and then the defendant moved 
to ſet the judgment aſide for irregularity ; but it being proved by afhdavit, that the 
plea was in fact a falſe plea, the Court held, that this was not an iſſuable plea within 
the meaning of the Judge's order; and therefore diſcharged the rule for ſetting aſide 
the judgment, with coſts, Heron v. Heron, 1 Black. Rep. 376. 


go. To an action of Munpſit brought by the aſſignees of a bankrupt for 2500 /. 
the defendant pleaded thice ſeveral pleas. 1ſt. The general iſſue. 2d. That the 
money in queſtion arole from the ſale of certain goods formerly the property of the 
bankrupt, for which an action of trover was brought againſt the defendant and another 
perſon; and upon their pleading Not Guilty, they had a verdict and judgment. zd. 
That in another action the plaintiffs recovered 869 J. 10s. on the ſame identical pro- 
miſe upon which the preſent action was brought. On the firſt of theſe pleas iſſue was 
joined; to the third the plaintiffs replied, that the promiſes in the two actions were 
different, on which iſſue was allo joined. But to the ſecond the plaintiffs demurred 
generally. In ſupport of the demurrer it was urged, that nothing is a bar to a 
tecond action but a former action /e m generis. In ſupport of the plea it was in— 
ſiſted, that the goods were averred in both actions to be the ſame, which being con- 
ſeſſed by the general demurrer, was a ſufficient bar. But the Court were clearly of 
opinion, that ſuch a doctrine would produce infinite litigation and miſchief, and 
therefore, without hearing the reply, gave judgment for the plaintiffs. Hitchin v. 


Campbell, 2 Black. Rep. 779. 


91. The Court were moved on the part of the defendant to plead three pleas to 
an action of debt upon a bond of 40 years ſtanding. 1ſt. Non eft factum. 2d. An 
inſolvent debtors act. gd. Solvit poſt diem. No cauſe being ſhewn, the rule was 
made abſolute as to the two laſt pleas, but diſcharged as to the firſt; it being con- 
tradictory to the others. Fox v. Chandler, 2 Black. Rep. gog. 


92. To an action of Aſumpſit for the freight of certain goods, the defendant 
pleaded, 1ſt. Nox aſſumpſit, on which iſſue was joined. 2d, That the goods were 
ſpoiled on board the ſhip of which the plaintiff was maſter, whereby he became in- 
debted to the defendant in 10,000/. and the defendant alſo pleaded a general ſet-off 
of the like ſum, for work and labour, money had and received, &c. To this ad. plea 
the plaintiff demurred, becauſe the matters of damage ſuppoſed to ariſe from the ſpoil- 
ing of the goods, were not competent to be ſet off againſt the plaintiff 's demands. 
After arguing this demurrer, the Court, without entering into the queſtion, whether 
the matter of damage could or could not be ſet off, held that the demurrer to the 
whole plea was wrong, the latter part of the plea being certainly good ; and that the 
different parts are to be conſidered as different counts in the ſame declaration. 
Dowſland v. Thompſon, 2 Black, Rep. 910. | | 


93. The 
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93. The plaintiff brought an action of debt on a bond of goO “. conditioned for 
the faithful ſervice of one Bird, as clerk to the plaintiff, who was then a ſole trader. 
To this action the defendant pleaded Non eft fadtum, and Non damnificatus. The 
plaintiff replied to the ſecond plea, and ſtated, that ſince the making of the bond, 
he had entered into partnerſhip with one D. and that Bird had abſconded with part 


of the partnerſhip money. The defendant then obtained a Judge's order for time 


to rejoin, pleading iſſuably. But afterwards, by the advice of counſel, he demurred ; 
whereupon the plaintiff ſigned judgment. And upon motion to ſet this judgment 
aſide, becauſe the demurrer was not an iſſuable plea, within the meaning of an order 
for time; the Court held, that though a frivolous demurrer is not within ſuch an 
order, yet where, as in the preſent caſe, it is apparently meant to try the merits, it 
is a good iſſuable plea; viz. an iſſue in law, though not of fat. The judgment 
was therefore ſet aſide, but without payment of coſts, /Yright v. Rufell, 2 Black, 
Rep. 923. | | 
94. An action on the caſe was brought againſt the defendant, as one of the auditors 
of the Impreſt. The ſummons was ſerved upon him on the Zoth of June 1775; in the 
beginning of July following, the term ending on the 5th, he appeared by attorney, On 
the 3oth of October a declaration was delivered as of Trinity term, with notice to plead 
within the firſt four days of Michaelmas term. On the 7th of November the plaintiff 
demanded a plea, and on the ſame day a plea of privilege to be ſued in the Exchequer 
only, was filed; and at the time of filing it, the officer made a minute that the de- 
fendant had a ſpecial imparlance. This ſpecial imparlance contained a reſervation to 
the defendant, of all manner of exception to the plaintiff's declaration. A demurrer 
was put into the plea, and on the day when it ſhould have been argued, the de- 
fendant moved the Court for leave to amend his imparlance, by extending the re/er- 
vation as well to the juriſdiction of the Court, as to the writ and declaration. After this 
matter had been debated, the Court ſaid there was no difficulty in the caſe. All 
dilatory pleas are held ſtrictly to certain rules. They muſt be offered in the firſt 
inſtance, and pleaded without any repugnancy. They cannot be pleaded after a 
general imparlance, becauſe when you aſk a favour and gain time, you admit all 
before to be right, But to avoid the injuſtice which might ſometimes happen by 
adhering too ſtrictly to this rule, two ſpecial manners of imparling are allowed, there 
being three kinds of imparlances in all, The firſt ſort of ſpecial imparlances, ſave 
to the defendant the right of excepting to the writ and count, and theſe are granted 
of courſe, upon application at the cffice. The other fort of ſpecial imparlances, 
faves all manner of exceptions, and among the reſt, the exception to the juriſdiction; 
but is diſcretionary, and muſt depend on particular circumſtances, which are left to 
the deciſion of the Court. In the preſent caſe, there was no ſurprize, nor any 
preſſure in the point of time. The defendant might have moved the Court within 
the firſt four days of Michaelmas term, and not having done fo, it was his own /aches, 
which are never relieved againſt on a dilatory plea. Beſides, the defendant having 
appeared by his attorney, cannot now plead to the juriſdiction in his proper perſon, 
And therefore this motion muſt be uſeleſs. Gran? v. Lord Sondes, 2 Black, Rep. 1094, 
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95. The Court refuſed to permit the defendant to plead Non Aſumꝑſii, and that the 
plaintiff was an alien born; the latter being an unconſcientious plea, and not to be 
favoured. Fearon v. Ladd, 2 Black. Rep. 1326. 


96. To an action of debt upon bond, conditioned for the payment of money at a 
certain day, the defendant pleaded, that it was given as an indemnity to the plain- 
tiff's teſtator againſt another bond, and that he was not damnified. On arguing a 
demurrer to this plea, the queſtion was, Whether the agreement ſtated in the plea 
could be given in evidence, againſt the expreſs condition of the bond? Lord Mansfeld 
ſaid, if the fact be true, it is a proceeding by the plaintiff contrary to the agreement, 
and the Court would incline to get at it in another form. I think therefore, it would 
be better to make a motion to ſtay proceedings upon an affidavit, and let it ſtand 
over; if upon motion, the Court ſhould be againſt the defendant, he muſt pay coſts, 
and judgment upon the demurrer ſhall be final. The plea is clearly bad, Meaje v. 
Meaſe, Cow. 47. 

97. To an action of debt for rent in arrear, the defendant pleaded, that nothing of the 
rent is in arrear and unpaid, as by the declaration is above ſuppoſed. To this plea the 
plaintiff demurred ſpecially; 1ſt, That it was not alleged, that the rent was paid when 
it became due, or when the ſame was paid. 2d, That it did not allege, that the 
rent was paid before, or at the time of exhibiting the bill, or that the ſame was not 
then in arrear and unpaid. After arguing this demurrer, Lord Manyfeld ſaid, no- 
thing can be clearer than the preſent caſe, The declaration ſays, there is ſo much 
rent in arrear; the plea ſays, there is not. The ſaying there is nothing in arrear, is 
the ſame as if he had ſaid il debet. And it is abſurd to ſuppoſe that it relates to the 
time of the plea, and not to the action. Beſides, it is a more favourable plea for 
the plaintiff, being an anſwer to the action. The action is in the preſent tenſe, and 
ſo is the plea, It is the general iſſue. If the rent was due, and 7s not at the time 

of the plea, it could not have ceaſed to be due, but by the plaintiff's accepting it; 
and if ſo, he waives the action, though it was well brought at the time. However, 


the Court gave the plaintiff leave to withdraw his demurrer, on payment of coſts. 
Warner v. Thecbald, Cowp. 588. 


98. To a Scire facias brought on a recognizance of bail, the defendant pleaded, | 
that the principal, before the iſſuing of the writ, and before the return of any Ca. /a. 
died. To this the plaintiff replied, that a Ca. /a, was iſſued, and that the principal 
was alive at the return of it; but to this replication the defendants demurred, becauſe 
it concluded with a verification, and not to the country. After arguing this demur- 
rer, the defendants' counſel, upon the recommendation of the Court, was permitted 
to withdraw it without coſts, But the Court took occaſion to ſay, that in order to 
avoid future inconvenience, it was proper to be known, that the ground upon which 
the Court determined it was, the introduction of new matter; in which caſe the con- 
cluſion ſhould always be an averment, that the party might have an opportunity of 
anſwering it. It was admitted, that until the year 1771, this was thought the pro- 
per form, and there has been yet no deciſion to the contrary, In pleading, via trita 
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ria tula. It always was the rule, that two affirmatives cannot make an iſſue; and it 
is alſo an eſtabliſned rule, that wherever new matter is introduced, the pleading 
mult conclude with an averment. The caſe of Filewood v. Popplewell, 2 Wilſen, 65. 
ante p. 316. is exactly in point. In the preſent caſe, the defendants might have had 
either of theſe two defences; namely, ul tiel record, or that the principal died be- 
fore the return of the Ca. /a. ſet forth in the replication, If the plaintiffs had con- 
cluded to the country, and the defendants had only meant to make uſe of the fiſt of 
theſe defences, an iſſue would have been ſent down, without any fact for a jury to 
try. In the caſe of Vincent v. Aitwood, 10 Med. 256. the writ was admitted, but the 
account of that caſe is only a looſe note, and the book itſelf is of little authority, 
That caſe is not in any other reporter, and is there ſtated only as the argument of 
counſel, If the caſes referred to in it applied, then that caſe was not applicable to 
the preſent; and if they did not, it was decided without reaſon or authority. This is 
the ancient form of replications, and while adhered to, no difficulties will ariſe, 
Chandler v. Roberts, Doug. 58. 


99. In an action brought upon a bill of exchange for 857. againſt the acceptor, the 
defendant pleaded an uſurious agreement; and that the bill*was given in conſequence 
of ſuch agreement. The plaintiff replied, that the bill was given for a good and va- 
luable conſideration, and then traverſed the corrupt agreement, and concluded with 
a verification, To this replication the defendant demurred ſpecially; 1ſt. Becauſe it 
denied the whole ſubſtance of the defendant's plea, and by an unneceſſary and ſuper- 
fluous inducement, rendered a concluſion, with a verification to the Court, neceſſary; 
whereas, had the inducement to the traverſe been admitted, the replication might, 
and ought to have concluded to the country. 2d. Becauſe the inducement to the 
traverſe, containing no new matter, was, in itſelf, immaterial, ſuperfluous, and un- 
neceſſary, and tended to prolixity in pleading. After arguing this demurrer, the 
Court ſaid, that the point was ſettled by the caſe of Baynham v. Matthews, 2 Stra. 
$71. but that there is a diſtinction which runs through all the caſes, namely, that 
when the whole matter of the plea is denied in the replication, it muſt conclude to 
the country; but when a particular fact, alleged in the plea, is ſelected and denied, 
then the replication muſt conclude with an averment. Now, to examine this repli- 
cation by that rule, the plea appears to conſiſt of two diſtin allegations; iſt. That 
there was a corrupt agreement. 2d, That the bill was given in conſideration of that 
corrupt agreement. The replication denies only one of theſe facts, viz. that there 
was a corrupt agreement, and therefore, according to the rule, the concluſion here 
was proper. If indeed the point was new, much might be ſaid on the other ſide; 
but the principle is ſettled, and the caſe of Baynbam v. Matthews is directly in point, 


and has been confirmed by many ſubſequent deciſions. Judgment was therefore 


given for the plaintff. Smith v. Dovers, Doug. 412. 


100, In an action of covenant brought againſt the aſſignee of a leaſe for rent in 
arrear, the defendant pleaded an aſſignment to a feme covert, before the rent accrued. 
To which plea the plaintiff demurred generally; and it was held to be a good bar to 
the action, upon the authority of Co. Lit. 3. @. 356. b. where it is laid down, *© that 
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t a ſeme covert is of capacity to purchaſe of others, without the conſent of her huf. 
© band; and that though he may diſagree, and deveſt the eſtate, yet if he neither 
te agree nor diſagree, the purchaſe is good.” Barnfather v. Jordan, Doug. 435. 

101. J. D. being ſeiſed of a ſmall real eſtate, died inteſtate in 1737, leaving the 
plaintiff's wife, and two of the defendants, his heirs at law. The plaintiff's wife, 
before her marriage, and in conſideration of a ſettlement, conveyed her ſhare of 
this eſtate to her huſband in fee; who afterwards brought his bill for an account, Oc. 
The defendant, G. pleaded a title under R. the nephew of J. D. that he being, or 
pretending to be ſeiſed in fee of the eſtate, after the death of J. D. conveyed the ſame 
for a valuable conſideration to V. The defendant then ſet out ſeveral ſubſequent con- 
veyances, by which he derived the eſtate into himſelf in 1747. After arguing this 
plea, the Lord Chancellor over-ruled it, becauſe it did not ſet out in what manner 
R. became entitled to the reverſion, which it cught to have done; being a title to a 


particular eſtate, and R. not in poſſeſſion at the time of the conveyance. Hugbes v. 
Garth, Ambler 421. 


102. The defendant having obtained three orders for time to anſwer, not to plead, 
anſwer, or demur, upon the expiration of the laſt order, put in a plea, On a mo- 


tion to ſuppreſs this plea for irregularity, the Lord Chancellor refuſed it; being of 


opinion, that the plea was a ſufficient compliance with the order. But as from the 
complexion of the caſe, the defendant appeared to be uſing manifeſt delay, in order 
to keep poſſeſſion of a large ſum of money in queſtion between the parties; his 
Lordſhip ordered the plea to be argued the next day. This was accordingly done, 
and the plea being of a ſentence of the Court of Admiralty, which was ſtated in the 


bill, and conſequently bringing no new matter upon the record, it was, on .that 
ground, over-ruled. Roberts v. Hartley, 1 Brown 56. 


103. To a bill brought for diſcoyery and relief, and to prevent the defendant from 
ſetting up a legal title in a truſtee, as a defence to a writ of right brought by the 
plaintiff; the defendant pleaded, that the writ of right had already been tried and de- 
termined againſt the plaintiff, This plea was held to be a good bar to any further 


_ diſcovery. Earl of Leiceſter v. Perry, 1 Brown 305. 


104. To a bill brought for the ſpecific performance of an agreement for the ſale of 
an eſtate, the defendants pleaded the ſtatute of Frauds, with the uſual averment; 
and they alſo averred, that no acts had been done which could or ought to be 
deemed a part performance of the agreement, alleged by the bill to have been 


made. The facts ſtated in the bill were ſhortly theſe; that the defendants conveyed 


the eſtate to truſtees, in truſt to ſell, and authoriſed . and P. to act in the ſale, as 
their general agents. That they accordingly employed an auctioneer to ſell the eſtate. 
T hat the plaintiff entered into a treaty with him for the purchaſe of it; of which the 
auctioneer made a memorandum, purporting, that the proprietors of the eſtate had 
agreed to ſell, after deducting land-tax, Sc. for 25 vears purchaſe, and the timber to 
be valued by two perſons, or their umpire, That the auctioner ſent this memoran- 
dum to the plaintiff, incloſed in a bon, informing him, that W. and P. had named 
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a particular perſon to value the timber, and deſiring the plaintiff to do the ſame in 
a few days. That the truſtees afterwards ſent the plaintiff an abſtract of the title, 
and that the ſurveyors had met and valued the timber; and the bill inſiſted upon 
theſe ſeveral acts done, as being a part performance of the agreement, Aſter this 
plea had been very fully argued, Lord Thurloto gave judgment as follows. A very 
ſerious difficulty ſeems to me to ariſe, from the different caſes upon this 4th clauſe 
of the ſtatute, which declares, that no action ſhall be ſuſtained upon any contract or 
fale of lands, unleſs the agreement ſhall be in writing, and attended with the forms 
therein required, This Court has adopted the proviſion of the ſtatute, ſo far as to 
admit it to be pleaded to bills for the ſpecific performance of ſuch agreements, yet 
in fact the Court has in one caſe admitted this plea, and in another has ſaid, that if 
the defendant will admit the agreement by anſwer, the action ſhall be ſuſtained; and 
this tends to a more palpable conſequence, when the plaintiff by his bill charges the 
ulterior circumſtances as part execution of the contract; for I do not at preſent ſee 
any means of delivering the defendant from anſwering; and then to ſay, that the 
action ſhall be ſuſtained, at the ſame time that the ſtatute expreſsly ſays it ſhall not 
be ſuſtained, ſeems to imply a manifeſt contradiction. Ir ſhould rather ſcem, that if 
the defendant confeſſes the agreement in his anſwer, but inſiſts upon the ſtatute, it 
would be more ſimple and conformable to reaſon to lay, that the ſtatute ſhould be a bar 
to the plaintiff's claim. If on the other hand, it is roundly aſſerted, that the ſtatute does 
not apply to an agreement which the defendant is ready to admit, the length of that 
principle will be, that the defendant ſhall be obliged to declare, whether there was 
ſuch an agreement; and it will be like all other cafes, the defendant mult aſſiſt the 
Court with the diſcovery. This point ſeems, from Lord Camden's opinion in ole 
v. White, to have ſtruck him much in the ſame manner; but as the matter appears 
upon the caſe, I take it if the defendant confeſſes an agreement ſhort of the whole, and 
any thing is left to proof, the Court would ſay, that fo far as it is Ieft to proof, the 
plaintiff ſhall not proceed. Another conſiderable difficulty has ariſen with reſpect to 


the effect of a part execution. There certainly are caſes which have conſidered an 


agreement, which has been partly executed, as never having been within the original 
view of the ſtatute; and this has been a ground to induce the Court of King's Bench, 
as I am told, to determine this caſe to be entirely out of the ſtatute. I acknowledge, 


I always thought the Court conſidered it as fraudulent in the party, to make the 


contract, and to lead on the other party to lay out his money in the melioration of the 
eſtate, and then to withdraw from the performance of the contract. Indeed, whether 
the money has been well or ill laid out, is indifferent, the fraud is the ſame. At 
the ſame time it muſt be acknowledged, that this cale 1s treated in the books as 
being out of the ſtatute. Theſe points deſerve a great deal of conſideration, as ap- 
plying to other caſes; but they do not ſeem to apply particularly to this caſe; nor 
do I think I can go into the merits of the caſe in determining upon the form of a 
plea, The queſtion before me is, whether it is poſſible to put together in one plea, 
all that is put together in this caſe. Mr. Ambler argues it on this ground, that 
although it is neceſſary the plea ſhould bring the matter to a ſingle point, yet it is 
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not neceſſary it ſhould be to a ſingle fact, ſo as the facts are conſiſtent. This is not 
my idea; 1 think no facts can be averred, unleſs they conduce to the one ſingle 
point, when forty conveyances may conduce to one title. So in the Papiſts' caſe, 
before Lord Harduwicke, every point which went to the incapacity might be pleaded, 
But here are two points; 1ſt, That there is no agreement in writing, and this by 
itſelf is an admitted bar; but 2dly, it goes on, that no act has been done in part 
execution, which is a totally diſtinct fact. Whether you conſider it, as the Court of 
King's Bench have done, as an agreement totally out of the ſtatute, or with the 
Court of Equity, as matter of fraud, they are two pleas applying to caſes of dif- 
ferent natures; diſtin, not only in the form of the plea, but in the juſtice to be 
applied to them. I determine it therefore, on the ground of its containing two dif- 
ferent and diſtin points, and the reaſon the Court does not admit ſuch pleas is, 
that you may put all the different circumſtances together m your anſwer, which you 
cannot do at common law, therefore there is not the ſame reaſon for pleading double; 
but the uſe of a plea here is to fave time, expence, and vexation; therefore if one 


point will put an end to the whole cauſe, it is important to the adminiſtration 


of juſtice that it ſhould be pleaded; bur if you are to ſtate many matters, the anſwer 
is the more commodious form to do it in. If it is aſked, why you may not bring 
two facts into one plea, the anſwer is, that convenience does not require it; and 
the argument muſt go to three, or to twenty facts. In fact, it would tend to the 
very delay the policy of juſtice has meant to prevent by admitting of a plea. Ihe 
plea therefore muſt ſtand for an anſwer, with liberty to except, Whitbread v, 
Brocłburſt, 1 Brown, 404. 


105. A plea was put in to a bill of revivor, in a cauſe where nothing remained 
but the matter of coſts, which had been paid into the bank; and being unpaid at the 
time of the death of the party, the queſtion was, Whether a bill of revivor would lie 
againſt his repreſentative? After arguing this plea, the Lord Chancellor was of 
opinion, that the circumſtances of the coſts having been ordered to be paid into the 
Bank, took this caſe out of the general rule, and made it certainly matter of revivor, 
Hall v. Smith, 1 Brown 438. 


106. An agreement had been entered into between the plaintiff, who was the 
commander of an Eaſt India ſhip, and the defendant, for the purchaſe of the com- 
mand, by which the plaintiff covenanted in conſideration of 40001. to reſign the 
command, in order that the defendant might be appointed to it. 30004. part of the 
money, was paid by the defendant into the hands of a banker, and a bond was given 
for the remaining 1000/. The defendant was accordingly appointed, and made a 
voyage; but afterwards a new agreement was entered into, and 20007. having been 


paid by the defendant, to the perſon in whoſe hands the contract was, that perſon, 


by the conſent of both parties, as he underſtood, ſuffered their names to be taken 
off the contract. The plaintiff then filed his bill for a diſcovery of this new agree- 
ment, ſtating the 2000 J. to have been paid in diſcharge of the bond, and of 10000. 
of the ſum remaining due, To this bill the defendant pleaded in bar to the diſco- 


very, the ſeveral facts above ſtated, as amounting to a releaſe, After this plea had 
been 
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been fully argued, Lord Thurlow delivered the following judgment. As a plea, 
this cannot ſtand. A plea in bar to the action is not a plea to the diſcovery, The 
matters pleaded are all ſpecial objections, not a general plea to the diſcovery, If you 
can plead that which is a bar to the action, and have it tried as a bar to the diſcovery, 
the whole is wrong. The more I think of it, the more I am convinced it cannot be 
ſet up as a bar to the diſcovery, The reaſon for permitting a plea in bar to the re- 
lief, is to prevent the going into the whole cauſe, by that, which, if it ſtood per e, 
would put end to it; but, where the bill is for diſcovery, the cauſe ends with the 
anſwer. Then the whole remedy being, upon the face of the tranſaction, at law ; the 
queſtion is, Whether you ſhall by the plea. bring the whole merits on here? I ſtrip 
the caſe of the matter of anſwering improper queſtions, becauſe that is to be judged 
of in a different manner. I take it upon the general prayer. If he had prayed relief, 


it would have been demurrable; and now you ſay he ſhall not have a diſcovery, 


becauſe his relief is at law. The dry queſtion is this, Whether there is any objection, 
in natural juſtice, to a defendant giving a diſcovery, in order to found a relief at 
law? The queſtion whether he ſhall anſwer improper enquiries, being out of the 
caſe, I think he cannot bar the plaintiff from giving him the trouble of an anſwer. 
Where the bill is for relief, the diſcovery is merely ancillary to the relief; therefore, 
if the defendant can ſhew that, without going further, there is one point which will bar 
the relief, the Court will firſt look into that point. The Court there takes the plea 
as the firſt method of getting at that juſtice, which the ſubjeC has a right to obtain. 
Where the remedy is legal, to let the defendant refuſe the diſcovery, is putting 
matters out of their train; for the Court can ultimately do nothing as to the remedy, 
If the bill be for equitable relief, and the plea be over-ruled, the defendant has this 
objection, that the Court has put him to a great expence, in going through a cauſe, 
where he had brought it to 2 point which ought to have decided it in his favour. In 
the ſame caſe, if the remedy 1s at Jaw, he has only to complain that he has been 
put to the expence and trouble of putting in a longer anſwer. As to the expence of 
the copy and anſwer, that the Court exempts him from; for the moment the anſwer 
comes in, he muſt be paid all the expences he has been at; and, as to the trouble, 


333 


the Court cannot relieve him from that; therefore I think myſelf founded in de- 


claring, that where the bill is for a diſcovery, leading to relief at law, the defendant 
cannot plead in bar here to the diſcovery, what will be a bar to the relief there. 
The plea was therefore over-ruled Hindman v. Taylor, 2 Brown 7. 


4107. Doctor Cotefworth being ſeiſed of freehold and copyhold eſtates, made his 
will, dated the zoth of November 1724, and thereby deviſed the fame to his wife 
Suſannah, and her heirs and aſſigns for ever. On the 16th of June 1741 the teſtator 
died, without revoking this will; Szſannah his wife ſurvived him about eleven hours, 
and then died inteſtate. The plaintiff claimed to be intitled as her heir at law, ſtating 
that at the time of her death, John Newman his father was her heir; that he died in 
1758, leaving William, the plaintiff's elder brother, his heir, who died inteſtate and 
without iſſue in 1781, leaving the plaintiff his heir. That the defendants claimed as 
purchaſers for a valuable conſideration, of one Sareh James, who they pretended to 
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be the heir at law of Syſannah Cotefworth, But the bill charged, that Sarah James 
was a ſupoſititious child, impoſed as the daughter of one William Malthus, the ſon 
of Thomas Malthus and Suſannab his wife, which Suſannah was the only daughter and 
heir of one Dormer Newman, who was the uncle of Suſannah Coteſworth; ſo that 
Sarah James was not in fact the daughter of William Malthus, nor in any manner the 
heir at law of, or related to Sauſannab Coteſworth. To this bill the defendants pleaded, 
that Sarab James was the heir at law of Suſannab Ceteſworth, and traverſed that the 
plaintiff was her heir at law, In the courſe of the argument of this plea, Lord 
Thurlow ſpoke twice as to the merits and form of ir, before he gave his final judgment. 
After hearing the counſel on both ſides, and before the reply, his Lordſhip ſaid this plea, 
if it is any thing, is a plea in abatement; wherein you traverſe the plaintiff's right, 
as where you plead that he has never adminiſtered. A plea in bar is collateral to the 
bill, but a plea in abatement is a traverſe, for you can never traverſe a plea in bar, 
The difference between this plea, and a plea of a purchaſe for valuable conſideration 
is this, that in that caſe the plea introduces matter dehors the bill, but this 
plea does not admit the ſacts of the bill. The queſtion is ſingly, Whether 
the Court will admit of a traverſe of the plaintiff's title as heir, as a plea in 
abatement; or whether the equity of the Court entitles you to a diſcovery of all 
that the defendant knows of the title? You deny the title which he mult have 
in order to claim, and which he cannot do unleſs he be ſuch; and then the queſtion 
is, Whether the plaintiff has or has not a right to have a diſcovery of your know- 
ledge of his relationſhip to the perſon laſt ſeiſed? After the reply, his Lordſhip 
ſaid the ſingle queſtion is, Whether a plea that the plaintiff is not heir, is a 
plea in abatement? If the nature of the plea be whatever will go in deſtruction 
of the plaintiff's title, it is much to be wiſhed that the plaintiff's title ſhould in every 


caſe be eſtabliſhed, before he has the diſcovery, and it would be a ſervice to juſtice, 


But theſe pleas have a limitation, and it has never been done. In the Practical Re- 
giſter, not heir is reckoned among the Pleas in Abatement; this is a good book, and ſel- 
dom mentions any thing, even ſo ſlightly as it does this, without authority ; but no 
inſtance is produced where ſuch a plea has been admitted. The defendant can never 
be admitted to traverſe that the plaintiff was heir, but he muſt ſwear to all the par- 
ticulars which go to ſhew him not to be heir. As in the caſe of a purchaſer for a 
valuable conſideration, if the bill charges particulars of notice, the defendant mult deny 


all the circumſtances particularly, and not deny notice generally; and fo it is where 


the title of heir is ſet up, for that alſo muſt be denied. After this matter had ſtood 
over for ſome time, the Lord Chancellor delivered his final judgment as follows. 
I have conſidered this queſtion a good deal, and am clearly of opinion, that a party 
cannot, by a plea of this nature, prevent the plaintiff from having ſatisfaction from 
him on the point required. Though the word heir is found in the Practical Re- 
giſter, there is not a ſingle inſtance in all the books of ſuch a plea. I have no com- 
prehenſion how an objection can be maintained in this ſhape, ſo as to ſave an anſwer. 
The plaintiff's title to ſue is part of his caſe, which he muſt make out at the hear- 
ing, in the ſame manner as all other points, and if he fails, the conſequence will be 

the 
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the ſame. But if a defendant could in general protect himſelf by ſuch a plea, yet in 
this caſe it would be impoſſible, for the ſole object of the bill is a diſcovery whether 
the plaintiff is not heir. The plea therefore muſt be over- ruled. Newman v. Wallis, 
2 Brown 143. 


108. The plaintiff brought his bill as a member of Gray's Inn, againſt the trea- 
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ſurer, benchers, and ſteward of the Society, for an account of monies paid for the Reg Libs 4 id 
renewal of grants of chambers, and that the Society might be decreed to renew the p. 621. bh 
plaintiff's term in ſeveral ſets of chambers. To this bill the defendants pleaded, that 165 
there are four Law Societies, enumerating them, one of which is called Gray's Inn; Wh 
and that it is a voluntary Society, governed by Benchers, who make rules for its re- E. 
gulation as to the letting of chambers, &c. ſubject only to an appeal, in caſe of diſ- . 
putes, to the Lord Chancellor and the Twelve Judges. After this plea had been | A 
argued, the Lord Chancellor held it to be good; and ſaid there was no inſtance of a "*Y 
ſuit, either relative to the d:ſcipline, or the property of chambers in an Inn of Court, (ih 
The defendants ſay, as far as they have acted, they are liable to the juriſdiction of 10 I: 
the Judges. It is a claim among perſons having privilege, and therefore this is not 00 
the proper juriſdiction. Cunningham v. Wegg, 2 Brown 241, 8 0 
109. The plaintiff by his bill ſtated, that J. D. being ſeiſed of the manor of S. 29th. Nov. i 1 
deviſed the ſame by his will unto J. II. and J. G. in fee, That they both ſurvived Ke, Lib. A. b. 
the te ſtator, and entered upon their reſpective moieties of the eſtate, That J. S. p. 56. | 


afterwards died, leaving a ſon, who was the father of the plaintiff, and upon whoſe 
death the plaintiff became intitled as heir, to his moiety of the premiſſes. That the 
defendants had got into poſſeſſion of the eſtate, and of the deeds and writings, under 
a pretence, that one of the plaintiff's anceſtors had, by deeds of leaſe and releaſe and 
fine, conveyed the premiſſes to H. But the bill impeached this conveyance, not 
only for want of valuable conſideration, but becauſe the plaintiff's anceſtor did not 
Join in the fine. To this bill the defendant pleaded the conveyance and fine, and a 
non-claim upon the fine, 'without ſhewing that the conveyance was for a valuable con- 
ſideration; and therefore it was contended, that the plea was not only bad in itſelf, 
but multifarious. The Court however was of opinion, that the whole was a plea of 
title; and that the non claim was not a ſeparate fact, ſo as to make the plea multifa- 
rious, but that the conveyance, fine and non-claim, all made but one title. And 
therefore the plea was allowed. Doble v. Cridland, 2 Brown 27 4. 
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110. A bill was brought by one partner againſt another, for an account, and diſ- zoth. April, 
covery of monies paid, and other partnerſhip tranſactions. To this bill the defend- oy... A 
ant pleaded, that by the articles of partnerſhip, all differences which might ariſe were WED 12 


367. 
to be referred to arbitration; and that the matters now in diſpute had not been ſo N 
referred. After this plea had been argued, the Court ſaid, there can be no doubt, 
but that parties entering into an agreement that all diſputes ſhall be referred to arbi- 
tration, are bound by ſuch agreement, The Legiſlature itſelf has countenanced ſuch 
agreements, by the Act of William III. for facilitating the execution of them. The 
Court of King's Bench has copſidered an agreement that no bill in equity ſhall be 
brought, as a legal part of the contract; and has accordingly granted attachments 
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againſt parties for filing ſuch bills. And theſe references are very advantageous te 
parties, as arbitrators are more competent to the ſettling of complicated accounts, 
than the officers of Courts of Law or Equity. If the matters in controverſy were 
not within the range of ſuch a reference, that objection would be fatal. But the opi- 
nion attributed to L.ord Hardwicke in the caſe of Wellington v. Mackintoſh, 2 Atk. 569. 
was only that the arbitrators ſhould have had a power to examine upon oath; and 
with reſpe& to that point, his Lordſhip's opinion mult be miſ-reported, for the par- 
ties could not give the arbitrators ſuch a power. If the preſent caſe had been re- 
ferred to arbitrators, and they had found the examination of the parties inſufficient, 
they would have declined to determine, and by their ſo declining, the juriſdiftion of 
this Court would be reſtored. That is an anſwer to the objection, that the plea 
ſhould not go to the diſcovery. If it became neceſſary for the information of the 
arbitrators, that there ſhould be a diſcovery, the bill ought to have ſtated that fact; 
but 1 ought to ſee that the arbitrators could not proceed, before I entertain juriſ- 
dition of the matter. I am ſatisfied at preſent, that the firſt appeal ſhould have 
been made to the judges pointed out by the articles; and if they cannot determine 
the controverſy, they will remit it to this Court. Therefore the plea was allowed. 
Halfhide v. Fenning, 2 Brown, 336. 


111. A bill was brought for the ſpecific performance of an agreement for the ſale 
of a houſe, in conſideration of an annuity. The agreement was by parol, but the 
bill ſtated ſeveral facts, in order to ſhew a part-performance of it; ſuch as, that the 
attorney concerned had received inſtruftions from both the parties to prepare the 


conveyances, and had made a minute of the terms upon which the ſale was to pro- 


ceed; that for this purpoſe the title deeds were to be delivered to him, and then he 
was to hand them over to a truſtee, in order to ſecure the annuity ; that the parties 
had fixed upon an appraiſer to value the fixtures, and that the plaintiff, with the pri- 
vity and conſent of the defendant, had entered into articles with a third perſon, to 
grant him a leaſe of the premiſles ſor ſeven years, as ſoon as the purchaſe ſhould be 
compleated. To this bill the defendant pleaded the ſtatute of Frauds, both as to 
the diſcovery, and the relief; but did not aver, that there was no parol agreement. 
And his anſwer only went to the part-performance, but did not deny the parol 


agreement, This plea was ſeveral times argued, and re-argued upon exceptions 


taken to it; and after the Lord Chancellor had taken time to conſider, his Lordſhip 
gave the following judgment. In this caſe, the agreement ſtands confeſſed in the 
anſwer. The rule ſeems to carry a neceſſary concluſion with it, that whatever in 
conſcience affords a title to the plaintiff, it is impoſſible to exempt the defendant from 


diſcloſing, in order to enable the plaintiff to obtain relief. But the caſes have been 
uniform in that point only; for where the defendant has pleaded the ſtatute of Frauds, 


and has not confeſſed a written agreement, the Court has in no caſe compelled the de- 
fendant to execute it. The caſe of }baley v. Bagenal, 6 Brown's P. C. 45. was ſo 
determined upon great argument, and has fixed the rule upon a baſis of authority, 
a great deal too ſtrong in my opinion to be over-turned or anſwered. I have there- 


fore turned over, with much deliberation, all the caſes cited, and all that I can find 


are 
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are only two caſes, in which relief has actually been obtained upon the agreement ſo 
confeſſed, contrary to the ſtatute of Frauds, The firſt is, the cafe of Child v. Godol- 
pbin, determined by Lord Maccleyfieid in 1723; where it was held, that the plea 
ſhould ſtand for an anſwer, The other is the caſe of Cottingham v. Fletcher, 
2 Ai. 155. which was a plea of the ſtatute of Frauds, where the party by anſwer 
admitted a truſt, and it was decrced that the truſt ſhould be executed, notwithſtand- 
ing the ſtatute. The die are as frequent as the caſes, and therefore it appeared to 
me neceſſary to conſider that branch of the practice, which relates to the confeſſion 
of an agreement not in writing, notwithſtanding a plea of the ſtatute. I ſhould think 
it was a matter not ſo much to be ſupported by a plea, as to be demurred to; becauſe 
the ſtatute ſays, that an agreement which is not in writing ſhall not avail, and I do 
not ſee any true reaſon why a demurrer ſhould not hold, becauſe it has been held that 
an action may be brought upon an agreement not in writing, though ſtated to be fo 
in the declaration ; but that it is impoſſible to give any evidence of it upon the trial, 
which is not in writing. This at fiſt fight ſeems not ſo conformable to the ſtatute, 


but that rule being adopted at law, might be the reaſon why 1t was neceſſary in this 


court to plead the ſtatute of Frauds. In the preſent deciſion I ſhall go no further 
than the caſe before me, analogous to the caſe of Y/haley v. Bagenal, but a great deal 
ſtronger upon the point on which my opinion reſts. That caſe applies to a variety of 
tranſactions, an admits that the agreement was not reduced into writing, but inſiſts 
upon a part- performance. The bill was filed, and merely a plea of the ſtatute put 
in, but no anſwer, only a general averment that no writing was ſigned by either 
of the parties. The counſel on both ſides agreed in the law, according to the reaſons 
given upon both parts of the caſe; for there the ſingle queſtion was, Whether the 
plea ſufficiently covered the facts ſtated in the bill. It was ſaid, that thoſe facts 

amounted to a part-performance, but the Houſe of Lords were of opinion, upon 
the face of the bill, that they were no part- performance. The preſent caſe is, that 
of an inſolvent man wanting to diſpoſe of the good-will of his Public-houſe for a ſum 
of money, and agreeing to part with the fixtures, furniture, &c, at the beſt rate he 
could; inſtructions for an agreement were drawn with a view to the completion of 
the bargain, and certain conditions were thereby to be made, that the title deeds 
were to remain with the vendor, and the eſtate conveyed to a truſtee, in order to 
raiſe the annuity ; that a bond was to be given as a collateral ſecurity, and that a per- 
ſon was named to appraiſe the furniture, The bill ſtates, that the matter remained 
in ſuſpence, from the 3d of February to the 23d of March, and upon that day the 
vendor choſe to be off. It was ſtated as part of this tranſaction, that the annuity- 
deed ſhould be conſidered as a re-conveyance, and as a truſt that ought to be ſup- 
ported by a collateral ſecurity; ſo that there is much more general matter than 
merely the agreement ſtated in the bill amounted to, or to which the ſtatute of 
Frauds might be intended to apply; and it mult have been a caſe where the partics 
were proceeding with ſuch preparations as were neceſſary for the final arrangement 
of the contract. Immediately after the bargain was off, the bill was filed, ſtating 
the caſe, and a plea was put in, coupled with an anſwer to all theſe particulars. 
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The anſwer then does not over-rule. the plca, becauſe it is perfectly diſtin, and docs 
not apply to a contract upon which the plea went; and therefore the plea ought to be 
allowed, and conſequently the exception to it over-ruled, I mean to determine upon 
the ground of this particular caſe; becauſe it may come to be more ſeriouſly con- 
ſidered, what ſort of a verbal agreement, notwithſtanding the plea of the ſtatute of 
Frauds, may be ſuſtained, as being confeſſed by the anſwer, ſo as this Court will 
carry it into execution, I am prepared to ſay, that if there be general inſtruction: 
for an agreement, conſiſting of material circumſtances to be hereafter extended more 
at large, and to be put into the form of an inſtrument, wich a view to be ſigned by 
the parties, and no fraud, but the party takes advantage of the locus penitentiæ, he 
ſhall not be compelled to perform ſuch an agreement as that, when he inſiſts upon 
the ſtatute of Frauds. I know there muſt be many other points ariſing upon it, to 
tettle the contrariety of the rules which have obtained. MHhitchurch v. Bevis, 
2 Brown 559. 

112. H. filed his bill againſt V. for an account of divers ſums of money, alleged 
to have been received by the defendant to the uſe of the plaintiff, for which he had 
no voucher, The bill charged, that the defendant refuſed to come to an account, 
pretending, that the plaintiff was indebted to him in 2000/7. and upwards, for a 
Stock lofs, in conſequence of purchaſes and ſales of Stock made by his order ; but 
that he had never given the defendant any order to purchaſe or ſell Stock. To this 
bill the defendant pleaded in bar, the ſtat. 7 Geo. II. c. 8. by which it is enacted, 
that all contracts made for transferring ſtock, whereof the perſons contracting are 
not poſſeſſed, ſhall be void; and the perſons making ſuch contract, ſhall forfeit 5001, 
and that by a diſcovery, he might make himſelf liable to the penalty of the act. But 
the Court over-ruled the plea, upon the ſecond ſection of the act, whereby the party 
is bound to anſwer any bill which may be filed againſt him in a Court of Equity. 
Bancroft v. Wentworth, 3 Brown 11. 


113. A bill was filed by ſeveral perſons claiming as heirs ex parte materna of Sir 
John Every, Bart. who died inteſtate in 1779, againſt the defendant, who took pot- 
ſeſſion of his eſtate, as heir ex par/e paterna, To this bill the defendant pleaded, that 
aſter the death of Sir John, he entered upon the eſtate, and took the title, and in 
Michaelmas term 1789, he levied a fine of the lands in the county of Derby and clic - 
where; that the uſual prociamations were made, and that no claimant appeared in 
due time afterwards. The plea then averred, that the fine was levied of all the lands 
which bclonged to Sir 7ebn Every, but did not expreſsly aver, that he had no lands 
out of Derlyſhire, After argument, the Court held this averment to be ſufficient; 
and therefore the plea was allowed. Butler v. Every, 3 Brown So. 


114. A bill was brought to open an account ſtating particular inſtances of error 
and fraud. The bill alſo ated, that there had been a reference and an awaid between 
the parties, but charged, that ſuch an award would not have been made, if certain 
papers had been produced, which were with-heid by the defendant, To this bill the 
defendant pleaded the award, and alſo a releaſe of the matters contained in the bil. 
Plea allowed. Burton v. Lllington, 3 Brown 196. 
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115. To a bill brought for an aſſignment of dower, the defendant pleaded both 
to the diſcovery and the relief, that he was a purchaſer of the eſtate for valuable 
conſideration, without notice of the vendor's being married. After this plea had 
been argued, Lord Thurlow ſaid, the only queſtion was, Whether a plea of purchaſe 
without notice, would lie againſt a bill to ſet out dower ? But he thought, that where 
the party is purſuing a legal title, as dower is, that plea does not apply; it being 
only a bar to an equitable claim, but not to a legal one; and therefore the plea was 
over- ruled. Williams v. Lambe, 3 Brown 264. 

116. The Nabob of Arcet brought his bill in Chancery againſt the Faft India 
Company, ſtating, that in the year 1781, the dgfendants applied to him for pay- 
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ment of a debt due to them for certain expences incurred on his account. That p. 422. 


being unable to comply with this demand, he propoſed to give, and the then 
Governor of Fort St. George, on behalf of the defendants cunſented to accept, an 
aſſignment of the plaintiff's revenues, as Nabob of the Carnatic, by way of ſecurity 
for the debt. That accordingly, an inſtrument was prepared and executed between 
the plaintiff and Lord Alacartney, the then Governor, dated the 2d of December, 
1781, whereby, in conſequence of the plaintiff's aſſigning to the Governor, his 
revenues as Nabob, the Governor and Council were to account to him for 
the ſame. Tho: in purſuance of this agreement, Lord Macariney received 
the revenues from December, 1781, to June, 1785, That in June, 1785, the 
defendants reſtored the plaintiff to the receipt of his revenues; and by another agree- 
ment, dated the 21ſt of that month, the plaintiff agreed to pay his proportion of 
the current charges, as ſtipulated by the defendants, to be finally ſettled by treaty 
between the plaintiff and the Governor and Council of Madras; and until the exact 
proportion could be aſcertained, the plaintiff conſented to conſider it at the annual 
ſum of four lacks of Pagodas, by certain inſtalments, and the plaintiff alſo agreed to 
pay the annual ſum of twelve lacks of Pagodas, in diſcharge of the debt due to the 
defendants. The bill then charged, that the above ſums which had been paid by 
the plaintiff to the defendants, and the revenues received by them, while in poſſeſſion, 
were more than ſufficient to ſatisfy their demand. The bill therefore prayed an ac- 
count, and that the defendants might pay whatever balance ſhould appear due thereon 
to the plaintiff. To this bill the defendants put in a plea in bar, ſtating, that by 


divers charters,” or Letters Patent, and deeds, and allo by divers acts of Parliament 


confirming the ſame, they were intitled to the whole intire and only liberty of trad- 
ing to and from the Eaſt Indies, and of ſending ſhips of war and ammunition to any 
of their factories there, for ſecurity and defence; and alſo to make peace or war 
with any prince or people, not being Chriſtians, in any places of their trade. The 
plea then ſtated, that the plaintiff was a Sovereign and Prince within the places of 
their trade, and not a Chriſtian, That the ſeveral dealings and tranſactions in the 
bill mentioned were entered into by the defendants, by virtue and in exerciſe of the 
liberties ſo granted to them, and by the plaintiff as ſuch Sovereign and Prince; and 
that the ſame reſpectively related to matters concerning peace and war, and the ſe- 
curity and defence of the territorial poſſeſſions belonging to them reſpectively in the 
X 2 e Carnatic. 
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Carnatic, The defendants then inſiſted, that ſuch inſtruments, dealings, and tranſ- 
actions, being ſo entered into and done, were not, nor was any thing relating to 
them ſubject to any municipal juriſdiction, or cognizable in this or any other Court 
of Juſtice, After this plea had been very fully argued, Lord Thariow delivered his 
judgment, in ſubſtance as follows. To conſider the plea in point of form, and in 
point of ſubſtance, ſeems to me to be an inconvenient diſtribution; becauſe I do not 
| know where to find the ſubſtance of a plea, but in the form of it; or what the par- 
ties mean to urge before me, but from the words they uſe; the form of a plea and 
the ſubſtance of it, ſeem therefore to me to be much the ſame. In a general view 
of the plea, it is perfectly new. It is ſtated to be a plea to the juriſdiction of the 
Court, but it differs from a plea to the juriſdiction in all the particulars by which 
thoſe pleas have been deſcribed; becauſe, (as it has been truly obſerved) it is im- 
poſſible to piead to the juriſdiction of any particular Court, without giving another 
remedy to the party in ſome other Court. Now this plea ſays expreſsly, that the 
party has no remedy in any court of Municipal Juriſdiftion whatever, I take it there- 
fore in fact, to be a plea in bar; as if it had been ſaid ex tali facto alin non oritur ; 
as if it had been gratuitous, or honorary, or of that ſpecies of contract upon which 
an action does not ariſe. And if it had been neceſſary, from the form of the bill, to 
have brought inco the view of the Court that it was a demand of that deſcription, 
the plea would have been a plea in bar of the action. And here the whole argument 
tends to the ſame end; that, conſidering the ſituation of the parties, and the con- 
tract that has been entered into, as having relation to that ſituation, the contracts 
are not the ſubject of an action. The plea therefore, as I take it, is a plea in bar, 
not a plea to the juriſdiction of a particular court, but of all courts; and a plea to 
the juriſdiftion of all courts, I take to be abſurd, and repugnant in terms. Even if 
the bill had ſtated all the caſe on which the argument on the ſide of the defendants 
relies, and had brought it to be that ſpecies of treaty which the law ought, for ſome 
reaſons, to pronounce impracticable to be executed by courts of Municipal Jutiſ— 
diction; it amounts to no more than ſaying, that from the matter of the action 
itlelf, ex tali facto non oritur actio. In order to conſider it in this point of view, it is 
neceſſary to ſee what the real ſtate of the record is. The bill ſtates, that the Nabob 
was in debt, or that it was alleged by the defendants that he was in debt, to them. 
T hat he pledged the revenues of the Carnatic, of which he was a ſovereign Prince, 
to the Company, and permitted them to receive ſuch revenues, under promiſe that 
they would account for them, and ſet them againſt the debt. He proceeds to ſtate | 
the agreement of 1785, which in the bill is ſtated to be an agreement not at all re- 
lative to that in 1781, but perfectly diſtinct from it, and is ſtated to be a ccotract 
onerous on the part of the plaintiff; for of the twelve lacks of rupees that were to be 
allowed for current expences, four of them were to be allowed in application to the 
payment of the exiſting debt of the Company, and other parts to other occaſions. 
It would be impoſſible to get on with an account, where both the parties were lo 
delicate as not to ſtate what thoſe other occaſions were, and I, who know nothing 
of the hiſtory of the Company, but what I know from the bill and plea, certainly do 


not 
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not know what they were; but ſtill the obſervation I make is, that the treaty in 1785, 
as ſtated, was in its foundation, its effects, and conſequences, entirely diſtin&t from 
that of 1781. The bill after ſtating this agreement, proceeds to ſay, that the receipts 
under the firſt agreement, have totally extinguiſhed the debt, and conſequently, 
that the Company ought to be accountable for the remainder, beyond what they can 
claim as a debt; and that the Company having contracted with the plaintiff as pri- 
vate individuals, ought to account for the revenues of which they have been in re- 
ceipt, and that they have received by that means a ſum, which upon the 
account taken, will appear to be due to the Nabob. It has not been ar- 
gued, that this, ſtanding by itſelf, would be demurrable, or that it would not be 
neceſſary to ſtate ſomething on a plea, to take it out of the predicament in 
which it ſtands in the bill, vpon which there appears a reaſonable demand for an ac- 
count; but it has been argued that there is enough in the plea, to ſhew that this is 
what you call a fœderal agreement, by which one means a treaty between ſove- 
reigns, concerning the public buſineſs of each ſovereignty, and it is inſiſted upon to 
be ſuch a treaty; I ſtate it without the words peace and war, becauſe if I were to go 
into that part of the argument, and to conſider it with a view to the queſtion, whe- 
ther ex tali fato aftio non oritur, I muſt not confine it to peace and war; for I appre- 
hend it would be impoſſible to contend, on the general principles of municipal, as it 
is diſtinguiſned from fœderal law, that the terms of an agreement which relates 
to peace or war, are in a different relation from the terms of an agreement which 
relates to any other public ſubjects of the aggregate bodies, which are called ſove- 
reign nations; and therefore the poſition is, that wherever two ſovereign nations 
have contracted upon matters reſpecting the ſovereign bodies they repreſent, the 
effect of the contract conſtitutes a ſpecies of obligation, ex quo adio non oritur, In 
order to apply this poſition to the preſent caſe, they have ſtated the Nabob to be a 
Sovereign Prince of the Carnatic; and that by law, I will not go further than to ſay, 
that by law, and the municipal conſtitution of this country, the Eaſt India Company 


being cloathed with an authority to make war for their defence, or the melioration - 


of their ſituation in reſpect of trade, or otherwiſe; that the Company being armed 
by charters, and the municipal authority of this country, with theſe powers, ſtand, in 
all reſpects, relative to the exerciſe of that power, in the fame condition as if they 
were ſovereigns, without enquiring whether they are independent ſovereigns, or ex- 
ecute delegated ſovereignty; neither of which propoſitions can, with any tolerable 


ſtrictneſs, be true; for they are pure ſubjects. A fictitious body of ſubjects, formed 


by a charter, is as mere a ſubject, as natural bodies in a ſtate of ſubjection to the 
ſovereign authority of the country; therefore they are pure ſubjects, to all intents 


and purpoſes whatſoever. But the queſtion remains, Whether being armed with 


an authority to make peace and war, does not induce an authority to make treaties 
of a federal kind, quaſi fadera, and whether the treaties they ſo make, do not put 
them, pro ea vice, in the ſame fituation that ſovereigns are with reſpect to the 
fadera contrafted between them. If, therefore, both theſe propoſitions were true, 


if aFio non oritur facto fæderali were true, and if this were an act of that kind, the 
queſtion 
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queſtion would ariſe, How far they have pleaded themſelves into that ſituation? 1 
could have wiſhed, certainly, that by ſome means, either true or falſe, (for as they are 
a corporation, and ſpeak without ſwearing, I ſuppoſe they would hardly think of con- 
fining themſelves to truth) they had been able to ſtate expreſsly, the peculiar ſituation 
on which a queſtion might ariſe, of the ſort I have now ſtated; (and without ſtating 
which, it is impoſſible it ſhould ariſe,) for if the Eaſt India Company has contracted 
with any other view than that, ſo as not to bring the ſhade of analogy over the con- 
tract, and to bring it within the principles which are ſuppoſed to govern them, (to 
lay nothing of the queſtion, how far they would be conſidered to govern them,) it 
they have not brought themſelves within that, it will be impoſſible for me to ſupply 
the defect, and to treat the ſubject as if it had been brought within the only predica- 
ment, upon which one 7c/a of the argument I have heard will apply. The calc, 
then, upon the queſtion I have ſtated, as between ſovereigns, is this; — Thete are 
many pa/atine juriſdictions, which are, as to all ſubordinate relations, and perhaps as 
to making peace and war, like kingdoms. If an action had been brought, on 
federa, againſt ſuch palatines, would or would not the Courts have repelled it, even 
though it had been grounded on the rights of war? New I think, upon that, it is a 
very material line of argument to conſider gud ratione, all the courts of this country 
enter upon queſtions depending on ſuch fadera. In the firſt place, I do not take it 
to be true, as Mr. Attorney has argued it, that it is by the conſent of nations; 1 
know it is an opinion which has been treated very elaborately, that there is an im- 
plied conſent of nations, which binds nations to the deciſions of the forum of each, 
where queſtions that ariſe upon treaties, or upon the law of nations, are decided in a 
Court of Admiralty. It ſeems ſtrange to ſay, that this is the implication of our 
court, which is a court that ariſes by commiſſion under the Great Seal, and where 
the terms of the commiſſion point very much to the colouring ſuch a concluſion, as 
that from whence there originates a fair ground of argument, that it was true, if it 
were, otherwiſe, founded in fact. But in the firſt place, I take it to be clear, that 
by the law of nations, (in any one of the municipal fora) whether it be the Court of 
Admiralty, or the Court of Prize, inſtituted by ſpecial commiſſion, or by the or- 
dinary diſtribution of power, it is a juſt cauſe of war, if their deciſions are not ad- 
| hered to by the other ſide; and that a neutral ſtate cannot be bound, if it can ſtate, 
as its grievance, unjuſt deciſions there. In the next place, it is true, that idea is 
confirmed by Act of Parliament; that the queſtions ariſe here before our Prize Courts, 
under recitals of all the a&s which conſtitute Prize Courts, from the time of Queen 
Ann, downward; the ſame juriſdiction is executed in Scotland, under a court of an- 
other deſcription; and a queſtion having ariſen, how far theſe prizes were con- 
troulable by the Acts of Parliament regulating prizes here, it was found neceſſary to 
make another Act, which, without changing the form of the juriſdiction, made prizes 
determinable there, juſt as they are here; but, in the nature of the ſuit, they begin the 
complaint there, juſt as they do here (it is ſaved by the ſtatute of Union eo nomine) and 
juſt as they do in others, yet undoubtedly the terms of treaties govern thoſe Juriſ- 
dictions in the ſame manner; and if the action is brought at common law, the terms 
4 Ot 
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of treaties will bind the deciſion; for the queſtion, where the action is to be brought, 

does not depend upon, whether it is between natives and foreigners, or grown out of 
federal engagements, but where they ariſe? If at land, they muſt be determined at com- 

mon law, and could not be entertained by the Admiralty, for (though doubts have 

been entertained of it) according to my ideas, the ſtatutes of Prize do not extend the 

Admiralty juriſdiction beyond its natural limits; and, if they can be carried beyond 

it, (as was the opinion of a great lawyer) that does not impeach my argument. 

Therefore, its being a treaty between nations, will not be concluſive, but this may 
poſſibly be diſtinguiſhed, becauſe it may be contended, that where the ſubjects of a 
neutral Prince bring their ſuit in the Admiralty Court, though the deciſion is to be 
regulated by the ſtate of relation between the two countries, as its governing Princi- 
ples, yet the foundation of the action is the right of the individual; and it will not 
therefore come fully up to the determination, between two ſovereigns, upon a fadus 
reſpecting their mutual ſovereignty, nor up to the point, whether the Company, not 
being a ſovereign, but having only private property, will be in the ſame ſituation? 
But before I think myſelf obliged to go largely into fuch a point, and upon which I 
ſhould probably wiſh to hear argument confined to it; and though the authorities of 
Vatel and Grotius, and other text books, might not afford very apt inferences, they 
might go ſome way towards affording general principles, upon which the deciſion 
might ultimately prevail. Now to ſay here, Will you enjoin? Will you decree ſpe— 
cific performance? Is by no means a concluſive argument; I diſlike the argument, 
becanle it Hands clear of the fundamental principle upon which the queſtion is to be 
decided; an argument which tends only to inconvenience, cannot be admitted to 
any gecat extent, and in the abſence of all fundamental principles. In the next place 
goes, according to the principle I am now ſtating, ex zali facto afio non oritur, 
wich I conſider to be the true ſtate of the queſtion. I do not know whether it goes 
very naturally, not to the abridgment of the general propoſition, but the preventing 


the application of it; for it is one thing to ſay, you ſhall pay a debt actually con- 


tracted. It occurred to me whether, if the Eaſt India Company had ſtated an account 
under the agreement in 1781, and reciting they had received ſo many lacks of Pago- 


das from the revenue, that they hid debited him fo many lacks, upon which re- 


mained a balance of ſo many Pagodas, with or without ſaying they would promiſe to 


pay it; and if the Nabob were to bring an action in the Court of King's Bench, or 


any other court of law, a plea could be invented to bar that action; whether had it 


been worded ever ſo well, it would have applied to that ſubject; and, more parti- 


_ cularly, how a plea, worded as this is, would apply. I proceed then to conlider, 
whether the plea, as it here ſtands, has brought it to that point, that this was a con- 
vention between two perſons acting as ſovereigns, 4%g i ſovereigns, reſpecting the 
public intereſt repreſented by them. In order to do ſo, they have pleaded this, 
they have ſtated that by divers charters, deeds, and ſtatutes confirming them, they 
have, among other things, the ſole right of trading to the Eaſt Indies, they are li— 
cenſed to ſend ſhips of war there, or ſend men or ammunition to their factories, for 
their ſecurity and defence, to chooſe commanders and officers over them, to con- 
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tinue (which is the material part of the plea) or make peace or war with any prince 
or people that are not Chriſtians, within the precin& of their trade, in all the 
world, beyond the Cape of (Good Hope; and this Nabob they have ſtated to be a 
ſovereign prince, and an infidel, in the Carnatic, within the precincts of their trade. 
So far they have gone in ſtating his right, and their capacity of making war; this 
they have done with the view, that from the power of making or continuing war, 
without any expreſs grant, it will be inferred, that the Crown has granted a right to 
make fzderal engagements and treaties; this they have not ſtated, but have left it to 
be inferred from the power of making war or peace. It would have been material 
perhaps to this point of the argument to have averred this, becauſe it will be an im- 
portant conſideration, how far thoſe fzderal engagements made in India will bind in 
this country. I ſuppoſe it is clear that, eſpecially with the concurrence of an act of 
parliament, where a power is given them by the Public, to make peace or war, the 
effect of a peace or war, made by them, will conſtitute the ſtate of peace and war 
between the ſovereign of this country, and the ſovereign prince, with whom it is 
made, If the act had provided to enable them to make treaties, the ſame argument 
would probably have concluded, that the power of the country would be bound by 
ſuch treaties; unleſs the cuſtom of nations would apply to them, as effectually as it 
does to perſons having full powers. If that were to be determined upon letters or 
figures only, the parties are fully bound by the ſignature of their pleniporentiaries, 
but till ratification, it is not underſtood to be a plenary obligation; and therefore in 
a treaty with the plenipotentiary, a ratification is one of the terms contracted for; 
unleſs therefore the cuſtom of nations would apply to a general power given in this 
way by charter, if they have power to treat with all ſovereign princes, infidels, with- 
in the compaſs of their trade, thoſe contracts would, as f&deral engagements, have 
bound the nation ; but this ſeems not to be expreſsly granted to them, but left to 
me to infer from their being enabled to make peace or war, After they have quali- 
fied themſelves in that manner, they ſay, generally, that all the agreements and tranſ- 
actions in the bill, were done by virtue of the powers before- mentioned. T imagine, 
if it had reſted upon that, the powers and licence being of ſole trading, it would be 
difficult to inſiſt, that was not the power under which they attempted to juſtify. 
After they have ſtated, that they were done by virtue of their powers, they proceed 
to the only material words of the plea, and theſe are, that they do reſpectively 
relate to matters tranſacted between them, in regard to peace and war, and the 
ſecurity and defence of their reſpective territorial poſſeſſions, without ſaying what 
was done for one occaſion, and what for the other, but leaving it as equally juſtified, 
whether it was done on account of peace or war, or for the mutual ſecurity of their 
poſſeſſions. Now I have not heard it argued, that theſe words do not ſtand diſtinc- 
tively, and that the reliance of the plea is not as much upon the laſt, as upon the 
firſt; nor that, if it had been confined to the firſt branch, that from the authority of 
making peace or war, they would have a right to conſider themſelves as treating 
ſæderatively, where the ſubject matter of the treaty was the ſecurity of their territo- 
rial poſſeſſions; which being unqualified, may relate to a great many other dangers 


than 
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than thoſe ariſing from infidel princes living within the precincts of their trade. But 
to keep clear of this, and ſuppoſe it confined to tranſactions that relate to peace and 
war, is it poſſible to contend, that that general phraſe is ſufficient to bring it up to 
the point, that it is a federa/ engagement, formed by a ſovereign, concerning the 
public intereſt of the ſovereignty? Will the ſum of the words extend to that? If it 
would not do ſo between ſovereigns, much leſs between thoſe who have a limited 
charter, approaching to ſovereignty in no reſpect, but armed with peculiar powers 
for their own intereſt. In the fiiſt part of this plea, where they offer to prove, that 
they ſtand in a ſituation eſſential to their plea, they ſay, by charter and acts of par- 
liament, they have certain powers ; can this be the manner of pleading in a Court of 
Juſtice? Muſt they not ſhew guo modo! Mult they not ſtate the powers given 
them by the charters? But the Attorney ſays, that they are confirmed by the act of 
parliament, The act in its nature is a private act, and therefcre would be pleaded; 
but I take it for granted there is a clauſe at the end, that it ſhall be a public act. 
Does it follow that 1 am to take notice of a power given by a charter, and confirmed 
by act of parliament, as if it were a general law of the realm? I ſhould be glad 
to hear any caſe that would bind me in that manner. Therefore I take the plea to 
be in that reſpect informal. But the Gentlemen in drawing the plea, have not ad- 
verted to the moſt material conſideration; for every plea muſt tender iſſuable matter, 
the truth or falſchood of which may be replied to, or put in iſſue; if it is to be de- 
cided now, here nothing is tendered upon which iſſue can be taken, and there is no 


caſe of a plea of this ſort, where general propoſitions are tendered by way of plea, 


in order for iſſue to be taken upon them. It therefore ſeems to me, that the plea is 
bad in every view. There is not ſufficient alleged to bring them into the ſituation 
to which the argument would apply, and 1 cannot ſay, if they were brought into 
that ſituation, (which J wiſh they were, becauſe I think it an important point to be 
conſide red,) I ſhould therefore lean to any application, to endeavour to do it; for I 
cannot take notice of what one privately may think, that the Nabob knows no more 
of this, than of what is paſſing at Vienna, I muſt conſider this as at the ſuit of the 
Nabob; and, conſidering it as ſuch, it would be difficult to ſever the convenient from 
the inconvenient; probably, a number of inconveniences may ariſe; let them be 
what they will, pronouncing cn this record, it is impoſſible to allow this plea; there- 
fore it muſt be over-ruled. Nabob of Arcot v. Eaſt India Company, 3 Brown 292. 


117. The defendant in the month of March 1791, in conſideration of 3oo/l. agreed 
to grant a leaſe to M. of a public-houſe for 21 years, to commence from the 21ſt 


of April following, at the ycarly rent of 40/. M. paid 1014. in part of the conſidera- p. 72. 


tion, and took a receipt from the defendant for the ſame, which expreſſed the contract. 
M. was not concerned in this tranſaction on his own account, but merely as agent 
for the plaintiff; and it was afterwards agreed between the plaintiff and defendant, 
that the leaſe ſhould commence on the 24th of June, inſtead of the 21ſt of April, 
and that it ſhould be made to the plaintiff inſtead of M. A leaſe was accordingly 
prepared purſuant to this laſt agreement, and tendered to the defendant to execute, 
together with the remainder of the 300 J. but the defendant refuſed; whereupon the 

Vor. I. Yy plaintiff 
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Plaintiff brought his bill for a ſpecific performance. As to ſo much of this bill as related 


to the ſecond agreement, the defendant pleaded the ſtatute of Frauds, both to the dif. 


covery and the relief; and as to ſo much as related to the written agreement, he 
anſwered, that it was obtained from him at an under-value, and while he was in a 
ſtate of intoxication. After arguing this plea, the Lord Chancellor ſaid, that as to 
the form of the plea, it was the common form, being a plea pro tanto to the parol 
agreement; but the different period of commencing the leaſe made a material varia- 
tion, as it gave the eſtate from the owner for ſo many months longer; and therefore 
the plea was allowed. TJordan v. Sawkins, 3 Brown 388. 


118. To an action of debt on a judgment, the defendant pleaded, that he had 
been taken in execution upon the judgment, and afterwards diſcharged by ſuper/e- 
deas. To this plea the plaintiff demurred generally; and after argument, the Court 
ſaid this is a legal demand, and the only queſtion is, Whether this bar ſet up by 
the defendant, is known to the common law? If it be a bar at all, it is a bar to the 
whole demand. But any exemption in favour of the perſon of a dehtor, can only 
ariſe in thoſe inſtances, where the Legiſlature has expreſsly made it; as in the cafe 
of a debtor who is diſcharged under an inſolvent act; for no ſuch partial bar exiſts 
by the common law. Judgment was therefore given for the plaintiff. Topping v. 
Ryan, 1 Term Rep. B. R. 273. | 


119. An action of debt was brought on two bonds made by the defendant's father, 


the firit of which; dated the 31ſt of March 17 56, was for 801. and the ſecond, dated 


the 15th of December 1775, was for 480/, To this action the defendant pleaded 
ſeveral pleas; 1ſt. The general iſſue. 2d. Nothing by deſcent. 3d. A bond given 
to the defendant by his father, on the 22d of Auguſt 1785, for ſecuring 68/. and 
intereſt, and that there was now due for principal and intereſt 70/, 10s. The plea 
then ſtated, that the defendant had not any lands, or tenements, by deſcent from his 
father, except a certain dwelling-houſe and windmill, which were now in the de- 
fendant's occupation, but which were in the firſt place liable to ſatisfy the defendant's | 
ſaid bond; and alſo to the payment of 109/. laid out and expended by the defendant, 
ſince the death of his father, in repairing the windmill, over and beyond the amount 
of the rents and profits thereof. To this third plea, the plaintiff demurred gene- 
rally; and afcer argument, the Court ſaid, it is certainly a ſtrong preſumptive argu- 
ment that this plea is bad, that it is the füſt time it has ever been attempted to be 
pleaded. But on the reaſon of the thing it is not good, and beſides, there are ſome 


defects in point of form. Firſt, it is not ſtated, that the repairs were neceſſary repairs. 


If the heir at law were to be allowed all the money which he was to lay out in neceſ- 
ſary repairs, he might lay out more than was neceſſary. Again it is not alleged, 
that he had no notice of the plaintiff's demands before theſe repairs were made. But 
a more ſubſtantial objection in point of reaſon in this caſe is, that the caſe of an heir 
at law is not like that of a truſtee for the payment of debts. A truſtee is not at l- 
berty to apply the rents and profits to his own uſe, for they muſt go in diminution of 
the juſt debts. But that is not the caſe with reſpe& to an heir at law, for till the 
poſleſſion is recovered againſt him, he is intitled to the rents and profits; and may 

receive 
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receive them, until judgment is given againſt him. In the mean time, he may have 
received more than ſufficient to pay for the repairs, The word reparrs 15 not a technical 
definite expreſſion, it may be uſed fraudulently, If the repairs were not neceſſary, 
the plea is undoubtedly bad. Therefore judgment was given for the plaintiff, 
Shetelworth v. Neville, 1 Term Rep. 454. 


120. In an action of debt, on 10 Ann. c. 26. /. 100. which is a penal ſtatute, the 


defendant pleaded Not Guilty, The plaintiff ſigned judgment, as for want of a plea; 


conſidering the plea of Not Guilty to an action of debt, as a nullity. On a motion to 
ſet this judgment aſide for irregularity, which was oppoſed in the firſt inſtance, the 
Court ſaid, that certainly this plea was not a nullity. And indeed it ſhould rather 
ſeem that this is a good plea; for the action being for an offence under a penal ſtatute, 


the defendant by ſuch a plea ſays, that he is not guilty of the offence, Upon a 


Devaſtavit againſt executors, Not Guilty may be pleaded, as well as Nil debet. At 
any rate however, this plea is not a nullity; and therefore the judgment muſt be ſet 
aſide with cofls. Coppin v. Carter, 1 Term Rep. 462. 


121. An action of debt on bond was brought againſt the defendant, as admini- 


ſtrator, to which he pleaded a judgment confeſſed, on a preceding day in the ſame 
term in which the action was commenced, in an action on a ſimple contract; but 
without averring, that he had no notice of the plaintiff's demand. To this plea there 
was a general demurrer, and after argument, the Court were clearly of opinion, 
that the plea was bad; it being directly contrary to all the precedents on the ſubject, 
and if permitted would over-turn the whole order of adminiſtration. For it would, 
in many caſcs, enable an adminiſtrator to defeat a ſpecialty creditor, by confeſſing as 


many judgments as he pleaſed on ſimple contract debts. Sawyer v. Mercer, 1 Term 


Rep. B. R. 690. | 


122. In an action of debt on bond, the plea firſt craved oyer of the bond, by which 
the defendant, as adminiſtrator, bound himſelf, his heirs, &c. to the plaintiff, as 
executrix; and then of the condition, which (after reciting that the plaintiff and the 
defendant had agreed to ſubmit to arbitration certain diſputes which had before ariſen 
between the plaintiff and the defendant's inteſtate, touching certain articles of agree- 
ment between the inteſtate and the plaintiff's teſtator,) was for the performance of an 
award to be made by arbitrators, concerning theſe diſputes, and alſo concerning all 
other matters, accounts, &c. between the parties, or either of them. The plea 
then ſtated, that the arbitrators had awarded the defendant, as adminiſtrator, to pay 
to the plaintiff, as executrix, 2987. on a certain day; and that the parties ſhould 
execute general releaſes, The defendant then pleaded, that he had fully adminiſtered, 


and that at the time of entering into the bond, or afterwards, he had no aſſets, To 


this plea the plaintiff demurred generally; and after argument, the Court ſaid, they 
could not intend that any thing was ordered to be releaſcd, but the matters in diſ- 
pute between the parties; nor covld they intend that the arbitrator had done wrong. 
But laying that out of the queſtion, there is no doubt, but that this plea is bad; 
becauſe the entering into the bond amounts to an admiſſion of aſſets ; and the defend- 
ant ſhall not aſterwards be permitted to diſpute it. The bond given by the defendant 
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to abide by the award, was an undertaking, by which he bound himſelf perſonally 
to pay whatever ſum the arbitrators ſhould award, without any regard to aſſets. 
Judgment was therefore given for the plaintiff, Barry v. Kuſh, 1 Term Rep. B. K. 
691. | 

123. In an action of Aſſump/it on a promiſſory note, and for money had and received, 
the defendant pleaded, firſt, the general ili, and ſecond, that the plaintiff ought not to 
recover more than the ſum of 5 J. 5s. becauſe he had, with others of the defendant's. 
creditors, agreed to accept a compoſition of 55s. 6d. in the pound, on the amount 
of their reſpective debts, to be paid within a reaſonable time, in full ſatisfaction and 
diſcharge of ſuch debts. That the plaintiff's debt was 18 J. 145. and therefore his 
ſhare of the compoſition amounted to the ſaid ſum of 51. 58. which the defendant had 
tendered and offered to pay. To this plea the plaintiff demurred generally. After 
argument, the Court ſaid, the queſtion in this caſe is, Whether there is any conſi- 
deration for the promiſe, as ſtated in the plea? It has been ſaid by the defendant's 
counſel, that in effect by this agreement, the debt was aſcertained, a fund was pro- 
vided for the payment of it, and all the creditors were bound to forbear, If the fact 
had been ſo, that might have been a good plea; but the reverſe appears by the de- 
fendant's plea, For the debt is not aſcertained by the agreement, it is only averred 
that it amounts to ſo much. No time is ſpecified, nor any fund appropriated for 
the payment of it. If the debtor had aſſigned over all his effects to a truſtee, in order 
to make an equal diſtribution among his creditors, that would have been a good 
conſideration in law for the promiſe ; but no ſuch fat appears in this caſe, Ic was 
ſaid, that all the creditors were bound by this agreement to forbear, but that is not ſtated 
by the plea; it is only alleged, that they agreed to take a certain proportion, which 
unleſs they had afterwards accepted it, is a nudum pactum. But as the plaintiff in 
the preſent caſe, refuſed to take leſs than his whole demand, this plea is clearly bad; 
and therefore judgment mult be given for the plaintiff” Heathcote v. Crookſhanks, 
2 Term Rep. B. R. 24. 


124. An action was brought on three promiſſory notes drawn by the defendant, 
payable to the plaintiff's teſtator, and dated in 1775, The defendant, after having 
obtained an order for time to plead, on the terms of pleading iſſuably, pleaded N 
aſſumpſit, a ſet- off, and the ſtatute of Limitations. The plaintiff moved to ſet aſide 
the laſt of theſe pleas, becauſe it was not competent to the defendant to plead any 
plea, which did not go to the merits. After counſel had been heard, the Court ſaid, 
that the reaſon for rejecting a plea of the ſtatute of Limitations, after time to plead 
was, becauſe it excluded the merits; and when the defendant aſked a favour of the 

Court, it was under the expreſs condition of pleading to the merits only. That the 
rule was poſitive, and could not in any inſtance be diſpenſed with; and therefore the 
judgment was ſet aſide. Sradholme v. Hodgſon, 2 Term Rep. B. R. 390. 


125, In an action of replevin the avowry ſtated, that one James Brookman being 
ſeiſed in fee of the premiſſes in queſtion, by his will, in March 1697, deviſed the 
ſame to his wife for life, with remainder to his fon John Brookman; and charged 
them with an annuity of 304. to his ſon Thomas Brookman, with power of diſtrels. 
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The defendant deduced her title under a ſettlement made in 1757, upon her 
marriage with that Thomas Brookman, ſince deceaſed; and acknowledged the 
taking, as a diſtreſs for the arrears of this annuity, To this avowry there were ſe- 
veral pleas in bar, but the fourth was the only one upon which any queſtion aroſe ; 
and that flated, that Thomas Brockman, in his life-time, and before the making of 
the ſettlement of 1757, by his certain deed of releaſe, ſealed with his ſeal, and which 
ſaid deed is loſt and deſtroyed by time and accident, for the conſiderations therein men- 
tioned, did releaſe, acquit, and diſcharge the ſaid John Brookman, his heirs and 
aſſigns, for ever, of and from the payment of the ſaid annuity, To this plea there 
was a ſpecial demurrer; 1ſt, Becauſe the plaintiff had not brought the ſuppoſed deed 
of releaſe into court. 2d. Becauſe the defendant, in the manner the ſuppoſed deed 
of releaſe is pleaded, cannot have oyer of it; ſo that ſhe might know whether it is or 
is not the deed of Thomas Brookman. 3d. Becauſe it does not appear by the plea, 
whether the ſuppoſed deed of releaſe is actually deſtroyed, or whether it doth not 
ſtill exiſt, and is only loſt or miſlaid. After this Cemurrer had been fully 
argued, there was a difference of opinion in the Court, and therefore the Judges 
delivered their opinions ſeriatim, as follows. Lord Kenyon ſaid, the queſtion which 
is raiſed by this demurrer, muſt be admitted on all hands to be inter apices juris. If 
the objection could prevail, it would be, not becauſe it is built on grounds of reaſon, 
but becauſe ita lex ſcripta eff, And then, however unreaſonable we might think it, we 
ſhould not be warranted in trampling on a ſeries of decided caſes to over-turn it. 
But it does ſeem to militate againſt every idea of reaſon and juſtice to ſay, that be- 
cauſe deeds, which are in their nature periſhable, cannot always be preſerved, a 
party who is to derive a benefit or title under them, ſhall be bereaved of that title, 
in the event of their being loſt. The queſtion then is, Whether a perſon who claims 
a benefit under a releaſe, ſhall be permitted to alledge in pleading, that ſuch a deed 
exiſted, after it is loſt. There is no doubt, but that on the trial of a cauſe, depend- 
ing on the fact of the exiſtence of ſuch a deed, every proper ſuſpicion will be enter- 
tained, A mere excuſe, hatched for the purpoſe, will not be conſidered as a ſuffi- 


cient apology for not producing the deed, nor indeed any excuſe, but ſuch as the 


urgency and juſtice of the caſe will warrant. In the argument, one poſition was laid 
down by the defendant's counſel, broader than the law will admit, namely, that in 
all caſes, except two, wherever a party claims under a deed in the courſe of plead- 
ing, he muſt bring it into court. But that is not fo; it is not neceſſary in the caſe 
of conveyances, operating under the ſtatute of Uſes, and yet theſe conveyances affect 
more than 99 parts out of 100 of the real property of this country. So in another 
ſpecies of conveyance, by feoffment; though the ſtatute of Frauds requires, that 
livery ſhall be accompanied by an inſtrument in writing, there the party is not bound 
to make a profert of the deed; though it is neceſſary in evidence to ſhew it, or 
ſomething in lieu of it, It was ſaid in the argument, that the ſtrict rule would not 
be attended with hardſhip, as the party had a remedy in a court of equity. Now it 
is not a very pleaſant thing for a court of law to ſay, that they cannot adminiſter 
Juſtice on legal titles, becauſe they are fettered with certain forms. But ſuppoſe 
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ſuch an application were made in a court of equity, in order to get rid of the prefer: 
of a deed; that Court would enjoin the party not to take advantage of the non- pro- 
duction of it; but ſtill if the fact of the releaſe having exiſted were controverted, it 
would be ſent back again to a court of law to aſcertain that fact. Of all the autho. 
rities which have been cited, I did not feel the weight of any of them, except that 
before Lord Hardwicke, i Vez. 387. who was certainly a great Judge both in law and 
equity. But although I always look back to his authority with the greateſt reſpect, yet 
I cannot but obſerve, that in this caſe he only intimated his doubt, but did not give his 
judicial opinion; he ſtated the queſtion to be then floating /ub judice in a court of 
law; and therefore he ſaid he would relieve the party in equity, becauſe it was 
doubtful whether the law would relieve him or not. And there are many other caſes 
in which that Court holds the ſame doctrine, as in the caſe of proceedings to recover 
legal demands againſt executors or adminiſtrators; there, if a court of law cannot 
procure a diſcovery of aſſets, a court of equity will ſee juſtice done, and yet it i; 
clear that a court of law might proceed on the ſame ſubje& matter; therefore it is 
not to be inferred, from a court of equity interfering, that it 1s not a legal demand, 
It ſeemed to be almoſt, though not quite, admitted in the courſe of the argument, 
that in caſes of extreme neceſſity, as where a perſon's deeds were Joſt, the pro- 
duction of a deed might be diſpenſed with; if ſo, it is giving up the whole queſtion, 
For what is extreme neceſſity, if this be not ſuch, where the deed is loſt; ſince no hu- 
man prudence can render deeds exiſting for ever. I ſhould have been glad to have 
found one direct authority on this point, in later times, though I have not heard any 
anſwer to the caſe of Jolly v. Neſbitt. What was ſaid by the plaintiff's counſel, 
reſpecting the caſe of a right of way, reminds me of a converſation which I had with 
the late Mr. Juſtice Yates, at Hereford Aſſizes, on a caſe of Keymer v. Summers, 
Bull. N. P. 74. which was an action upon the caſe for obſtructing a way; it appeared 
on the trial, that there had been an abſolute extinguiſhment of the right of way ſome 
years back, by the unity of poſſeſſion of the way, and of the land through which the 
way led; but Mr. Juſtice Yates directed the jury to preſume a grant, from a poſſeſſion 
of nearly 3o years. And to a queſtion put by me to the Judge, how the plaintiff could 
have pleaded that matter to an action of treſpaſs brought againſt him, he anſwered, 
that he might plead a non-exiſting grant. That was his opinion; and it is warranted 
by practice. For it is allowed, that there are a variety of precedents to that effect, 
which would have compelled me in a caſe of ſuch neceſſity to ſay, that that which 
was ſuppoſed to be the old law, was founded on a miſtake, and that the law of the 
country has, in modern times, been better adapted to general convenience. I re- 
member hearing a demurrer attempted to be argued in this courr, becauſe the 
names of J. Doe and R. Roe were not added to the declaration, as pledges to proſe- 
cute; in ſupport of which it was ſaid, that in all the old books of Entries there was 
no precedent to be found without them; but the Court over-ruled the demurrer, 
ſaying, that it ceaſed to be law, when pledges ceaſed to be matter of ſubſtance. For 
theſe reaſons, I am of opinion, that the demurrer cannot be ſupported. Mr. Juſtice 
Aſhhurſt ſaid, if this demurrer had been warranted by a long ſeries of precedents, [_ 


ſhould 
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ſhould have held myſelf bound by them; but that is not the caſe, and the ſenſe and 

reaſon of the thing, together with the eſtabliſhed practice in modern times, militate 

ſtrongly againſt it. It is admitted, that deeds and grants may be preſumed from 

uſage, where they are neceſſary to the completion of the party's title. And I believe 
it has been held, on a queſtion reſpecting a right of advowſon, that after a long ſeries of 
preſentations, even a grant from the Crown may be preſumed, and that 1s the 
ſtrongeſt inſtance of a preſumption, becauſe all the grants from the Crown are mat- 
ters of record. And this may have come before the Court on the pleadings, becauſe 
in guare impedit there is no general iſſue, The queſtion muſt be brought before the 
Court in ſome mode allowed; and if the party cannot plead a grant from the Crown 
without a profert, and the grant is loſt, his title would be alſo loſt; therefore ex 
neceſſitate he mult plead it as a non-exiſting grant, and that it is loſt by time. No 
caſe has expreſsly determined, that this demurrer can be ſupported ; and Dr. Ley- 
feld's caſe rather leaves an opening for a contrary determination. It ſays, that where 
a man's deeds and muniments are loſt by fire, profert of the deed pleaded may be 
diſpenſed with ; the caſe of fire is only put by way of inſtance; for if the deed be 
deſtroyed by any other accident, it falls within the ſame reaſon. And that brings it 
to a matter of fact before a jury, Whether there be or be no: ſufficient evidence that 
the deed did exiſt ? The adverſe party may bring the matter in queſtion, by plead- 
ing, either that it is not his deed, or that it is not loſt; and the party pleading it mult 
give evidence to ſupport his allegation, that the deed is deſtroyed by time and ac- 


infinite hardſhip and inconvenience would enſue from a contrary deciſion, With 
regard to the caſe in Yezey, Lord Hardwicke did not expreſsly determine this point. 


grants, letters patent, and records, may be preſumed from length of time. It is laid 
down in Lord Cote's time, 12 Rep. 5. as undoubted law at that time, and in modern 
times it has been adopted in its fulleſt extent, The Mayor of Kingſton upon Hull v. 
Horner, Cowp. 102. Powell v. Milbanke, i Term Rep. B. R. 399. u. and The King v. 
The Archbiſhop of Canterbury; where Chief Juſtice Lee ſaid, here is an uninter- 
rupted uſage ſince 1278, and there cannot be a ſtronger preſumption of a grant. 
So in Haſſelden v. Bradney, a jury may find a recovery on preſumption. So 
that there never appears to have been any doubt on this point; and if we were to 
ſtop here, it goes the full length of deciding the preſent queſtion, For it would be 


party from taking the benefit of it. Pleading is the formal mode of alleging that on 
the record, which ſhould be the ſupport or defence of the party on evidence. Now 


party were permitted to give evidence on the general iſſue, in ſupport of that pre- 
ſumption, and were refuſed the liberty to plead it, where pleading is neceſſary, it 
would be the greateſt contradiction. Whether the evidence in each particular caſe, 
is a ſufficient foundation for ſuch a preſumption, 1s a queſtion that does not ariſe 
upon pleading, but upon the trial of the iſſue afterwards, and in ſome caſes a rule 
has 


cident. Therefore no inconvenience can ariſe from this determination; whereas 


Mr. Juſtice Buller ſaid, for theſe laſt 200 years it has been conſidered as clear law, that 


a ſtrange contradiction to ſay, that the law allows a right, and yet precludes the 


the law has ſaid, that a grant may be preſumed from length of uſage; then if a 
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has been laid down reſpecting the length of time, which ſhall be ſufficient to raiſe a 


preſumption. As in the caſe of Darwin v. Upton, where twenty years quiet and 
uninterrupted poſſeſſion of ancient lights, was deemed a ſufficient ground from which 
the jury might preſume a grant. I am clearly therefore of opinion, that the ſame 
rule muſt prevail, whether the defence be ſet up on the plea of the general iſſue, or 
on a ſpecial plea; and none of the authorities which have been cited impeach this 
doctrine, This caſe has been very ingeniouſly argued by the defendant's counſel; 
but J differ from him in the concluſion which he draws from what is ſaid in Dr. Ley- 


field's caſe. Two exceptions to the general rule are there mentioned, that a deed 


cannot be pleaded without a prefert; from whence he infers that no exception can 
be allowed. But that is not ſo; for the rule laid down by Lord Coke, extends to all 
caſes of extreme neceſſity; thoſe which he mentions are only put as inſtances; and 
wherever a ſimilar neceſſity exiſts, the ſame rule holds; and with reſpect to the caſe 
in Vezey, it is not an authority againſt this pleading. Lord Hardwicke begins with 
ſaying, that the loſs of a deed is not in all caſes a ground for an application to equity 
for relief; and then he ſays, © Courts of Law admit evidence of the loſs of a deed, 
e proving the exiſtence of it, and the contents, juſt as a Court of Equity does.” 
That then is an admiſſion of this doctrine. Beſides it is to be remembered, that the 
queſtion in that caſe was, Whether relief ſhould be given in equity ? And therefore 
every thing which paſſed there muſt be underſtood as referable to that. Lord Hard- 
wicke was merely aſſigning his reaſons, for not turning the party round to ſeek his 
remedy in another court; and if the queſtion were only daubtful, that was ſufficient 
to retain it in a Court of Equity. And as to the obſervation, reſpecting Lord King's 
having ſaid, that if a perſon pleaded a deed with a prefert, he would give relief on 
motion, on an affidavit of its being loſt; that “ he could not conceive what Lord 
« King meant by it, for that would be a plain error on the record;” with great 
deference, I think that Lord Hardwicke miſtook the matter, by not conſidering the 
mode in which the Courts of Law give relief; for we have in many inſtances dit- 


penſed with the neceſſity of giving oyer, where an original leaſe is loſt, and an ap- 


plication is made that a copy of the counter-part may be good oyer; and if it be once 
ordered, that a copy be deemed a compliance with the rule demanding oyer, no 
error can appear on the record, becauſe it does not there appear whether the oyer 
was given from the original deed or a copy. Then it was ſaid, that the plaintiff 
was not without remedy, for that a Court of Equity would give him relief, But 
that argument is no anſwer in a Court of Law. We are not to conſider what a 
Court of Equity in the plenitude of its power may do; the queſtion here is, Whether 


in a Court of Law, a party may not avail himſelf by pleading a deed of long fland- 


ing, which is loſt? No authority is againſt this mode of pleading ; but on the con- 
trary it has the ſanction of modern practice, which in a caſe like this has great 
weight, and this does not admit of the anſwer which was given at the bar, that this 


was only the reſult of ſpeculations of Gentlemen of the Profeſſion, in their private 


chambers, on what might be done; for the pleadings are always entered on the 
record, and copies are delivered to the adverſe parties, who are ever ready to take 


advantage 
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advantage of any defect. Now if this form of pleading has obtained for ſo many . 
years, and no objection has ever been made to it, it is a ſtrong argument to ſhew 
what the law is; for pleadings are always evidence of the law. But even without 
this argument, if a deed may be preſumed by a jury from length of uſage, it follows F 
from neceſſity that this plea ought to be allowed. — Mr. Juſtice Gre/e ſaid, As my 1 
brothers have given ſo ſtrong an opinion upon this queſtion, I cannot without great ) 
and ſerious diffidence hint a doubt on it; but it is my duty to exerciſe my own 

judgment, and to give my opinion ſuch as I have formed it, not being convinced h 
by any of the arguments of the Court. The queſtion is, Whether a party claiming 1 
under a deed, is not bound to make profert of it in pleading ? I entirely agree with 1 
what was ſaid by my brother Aſphurſt, that if this point has been ſettled by a long 1 


ſeries of authorities, we muſt be bound by them, and I cannot help thinking that a 4 
long ſeries of authorities has been produced to prove, that in pleading, a party who x 
wiſhes to avail himſelf of a deed mult make a profer? of it. And in addition to the 4 
authorities cited, are other paſſages in Brooke's Abridgment; “ Monſirans de Faits,” \ 


pl. 137. © Oyer de Records & de Fails,” pl. 15. In looking into Dr, Leyfield's caſe, | | 
there can be no doubt about the opinion which Lord Coke entertained of the law, as F 
it then ſtood and long before. He makes the diſtinction between a deed which is | þ 
pleaded, and one which may be preſumed in evidence on the general iſſue. And this 4 
difference is recognized in other caſes; Lord Coke thought that in all caſes, except two, i 
a deed mult be pleaded with a profert. There is alſo another authority to this effect, in j | 
1 Mod. 266, recognized in the caſe in Strange. It may be ſaid in anſwer to the laſt 
caſe, that the deed was pleaded with a profert, and therefore oyer could not be diſpenſed 
with; but the judgment and reaſoning clearly ſhew, that the deed could not be pleaded 
without a profert. Then followed the caſe in Vezey, where Lord Hardwicke was of 
opinion, that in a Court of Law prefert of a deed pleaded was neceſſary, There- 
fore from the time of the Year-books cited in Brocke, to that of Lord Hardwicke, there 
is an uniform current of authorities, that where a party pleads a deed he muft 
produce it. To be ſure if there were any authorities the other way, to ſhew that 
theſe which I have mentioned are founded on inconvenience and error, I ſhould be 
glad to lean that way; but no one authority of that ſort has been produced, and with- 
out ſuch an authority, I cannot ſay that thoſe authorities ſhall not avail, or that. I 
can alter the law. As to the modern precedents which have been mentioned ; I can- 
not decide that they have altered the law, they not having been brought into diſcuſ- 
ſion in a Court of Law. For whatever deference I may have to the opinion of thoſe 
Gentlemen of the Profeſſion, who have drawn ſuch pleadings, they cannot outweigh 
the ſolemn deciſions of Courts of Juſtice. The contradiction ariſing from the ſame | 
perſon ſucceeding or not, when in the character of plaintiff and defendant, was | ; 
pointedly put by the plaintiff's counſel; but in anſwer I can only ſay, that the ſame 4 
inconſiſtency exiſted in Lord Coke's time, notwithſtanding which, 1t was ſtill deemed 
to be law. However, for the ſake of general convenience, I am not ſorry that the | = 
reſt of the Court are of a contrary opinion, Read v. Brookman, 3 Term Rep, | "Ft 
B. R. 151. | 5 
Vor. 1. 2Z 2 | 126. In 
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126. In an action of treſpaſs and falſe impriſonment, the defendants pleaded a 
juſtification ſtating, that on the 8th of April, in the 28th year, &c. a bill of Middle. 
ſex was ſued out of the Court of B. R. the ſaid Court then and ſtill being at Weſtmin- 
fer, &c. at the ſuit of the defendants, indorſed for bail for 200 1. by virtue of an 
affidavit of the cauſe of action filed in the Court, upon which writ the plaintiff was 

arreſted. To this plea there was a ſpecial demurrer; becauſe no cauſe of action was 
ſhewn, for which the plaintiff was liable to be arreſted; and becauſe the writ was 


ſued out on the 8th of April, when the Court were alleged to be fitting, whereas 
the 8th of April was in the vacation. After this demurrer had been argued, the 
Court ſaid, there was no ground for either of the objections. As to the firſt, if a 
party be arreſted without any cauſe of action, he has his remedy by an action on the 
caſe, for maliciouſly holding him to bail; but it is incomprehenſible to ſay, that a 
perſon ſhall be conſidered as a treſpaſſer, who acts- under the proceſs of the Court, 
As to the other, there is no doubt, but that in the eye of the law the gu day is, 
for many purpoſes, the firſt day of the term, and the guarto die paſt is only an indul- 
gence. - Belk v. Broadbert, 3 Term Rep. B. R. 183. 


127. A plea in abatement of Miſnomer, concluded with praying that the bill might 

be quaſhed, To this plea there was a ſpecial demurrer; becauſe it was not according 

to the uſual form of ſuch pleas. After argument the Court ſaid, that in dilatory 

pleas the greateſt preciſion is required; and that as the defendant had not in his plea 

of Abatement complied with the neceſſary forms, the plaintiff might on a ſpecial 
demurrer take advantage of it. Hixon v. Binns, 3 Term Rep. B. R. 185. 


128. In an action of treſpaſs for breaking and entering the plaintiff's cloſe, the 
defendant juſtified under a right of way, without alleging that it had been a highway 
from time immemorial, To this plea the plaintiff demurred generally; and after argu- 
ment, the Court ſaid, it is ſufficient to ſtate in a compendious way, that it is an 
highway, and all the precedents are in that general form, without ſetting forth when 

it became an highway. If it was otherwiſe, great inconveniences would follow; 
for ſtrangers paſſing along the ſtreets of London, could not aſcertain when they firſt 
became highways. Beſides, the inſtances of indictments for nuiſances, where it is 
clearly not neceſſary to ſtate the highway to have been ſuch from time immemorial, 
is deciſive on this queſtion. Judgment was therefore given for the defendant, 
Aſpindall v. Brown, 3 Term Rep. B. R. 265. 


129. In an action of treſpaſs, the firſt count in the declaration was for breaking and 
entering the plaintiff's houſe, and expelling him; and the ſecond count was for ex- 
pelling the plaintiff from the occupation of his houſe. To this declaration the de- 
fendant pleaded, iſt. The general iſſue to the whole declaration. 2d. As to the break- 
ing and entering in the firſt count, the defendant juſtified as Sheriff of Middleſex, 
under a eri facias at the ſuit of Joſeph Hayling. 3d. As to the expulſion in the 
ſecond count, he juſtified under a eri facias at the ſuit of Richard Brinſley Sheridan. 
The plea then ſtated, that after the delivery of the writ to the defendant as ſheriff, 
and at the time of executing it, the plaintiff was poſſeſſed of a certain intereſt in the 
reſidue of a certain term of years then to come and unexpired, in the ſaid d houſe, c called 
the 
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the King's Theatre, or Opera-houſe, in which, &c. and that by virtue of the ſaid writ, 

be ſeized and took the intereſt of the ſaid plaintiff of and in the reſidue of the ſaid term 

of years, and duly fold and aſſigned the ſame to Thomas Ilarris; who afterwards 

entered into the houſe, the door of it being then open, and peaceably and quietly 
expelled the plaintiff, &c. Upon the firſt plea the plaintiff took iſſue, and to the 
two laſt he demurred generally. On-the trial, a verdict was entered generally upon 
the whole record. Afterwards the demurrer was argued, and after argument, the 
Court ſaid, the firſt queſtion is, whether it appears on the laſt plea, that the plain- 
tiff had ſuch an intereſt as enabled the ſheriff to ſell it under the eri ſacias; and 
upon that there is not the leaſt doubt, It ates, that the plaintiff was poſſeſſed of a 
certain intereſt in the reſidue of a term of Years, &c. The ſheriff who had not the 
title deeds, could not exactly define what' the preciſe intereſt was, but he ſtates that the 
plaintiff was in poſſeſſion of a certain term, and it is impoſſible to ſuggeſt any poſ- 
ſeſſion of a certain term, which is not the ſubje& matter of a ſeizure by the ſheriff, 
under a Feri facias. In this caſe it may even be admitted, that the ſheriff had no 
right to deliver poſſeſſion to the aſlignee under the eri facias; under an elegit he 
certainly could not deliver the land extended ; but this. pica does not ſtate that the 
ſheriff put the aſſignee into poſſeſſion, it only ſtates that he aſſigned to Harris, who 
afterwards entered, and peaceably and quietly expelled the plaintiff. It is true, that 
perſons having only a right, are not to aſſert that right by force; for if any violence 
be uſed, it becomes the ſubject of a criminal proſecution; and that is the amount of 
the caſe of Rex v. Deane, cited from 2 Show. 85. which was a proceeding under the 
ſtatute for a forcible entry. But this is not a criminal proſecution, and therefore 
the queſtion is, Whether a perſon having a right of poſſeſſion, may not peaceably 
aſſert it, if he does not tranſgreſs the laws of his country? He certainly may ; for 
a perſon who has a right of entry, may enter peaceably, and being in poſſeſſion may 
retain it, and plead that it is his ſoil and freehold. And this will not break in upon 
any rule of law, reſpecting the mode of obtaining the poſſeſſion of lands. A verdict 
was then entered of Guilty on the firſt count, and Not Guilty on the ſecond; and 
judgment was given for the defendant on the demurrer to the firſt ſpecial plea, and 
for the plaintiff on the ſecond ; ſo that eventually the plaintiff took nothing by his 
writ. Taylor v. Cole, 3 Term Rep. B. R. 292. —1 Term Kep. C. B. 555. 


130. In an action of Aſump/it by an indorſee of a bill of exchange, againſt the ac- 
ceptor, the ſecond count was for money lent and advanced, the third, for money 
paid, laid out, and expended, the fourth, for money had and received, and the fifth 
on an account ſtated. To this the defendant pleaded NVz/ debet as to the firſt count, 
but took no notice of any other counts. The plaintiff however joined iſſue on the 
plea, and obtained a verdict. Afterwards, the Court granted a rule to ſhew cauſe, 
why the judgment ſhould not be arreſted, on the ground, that the plea of Nil debet 
to the firſt count was bad; and that there being no plea to the other counts, there 
was a diſcontinuance. After this matter had been argued, the Court held, that the 
defect was cured by the verdi&; and that the defendant ſhould not take advantage 
of his own miſpleading, to defeat the plaintiff's ſuit, when the jury had found that 
2 2 2 | he 
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he owed the debt due on the bill of exchange. And therefore the rule was diſcharged. 
Har vey v. Richards, 1 Term Rep. C. B. 644. 


131. In an action of covenant, the declaration ſtated an indenture, dated the 6th 
of Ottober 1785, between James King of the one part, and the defendant of the other 
part; in which, after reciting, that James King and the defendant had been partners, 
and that they had agreed to take the plaintiff into partnerſhip for ſeven years, in conſi- 
deration of his advancing 500/. James King and the defendant covenanted, jointly 
and ſeverally, to repay the plaintiff the g00/J. ſo advanced by him at the expiration, 
or other ſooner determination of the partnerſhip, in manner following ; viz. One 
moiety on the Candlemas- day, and the other moiety on the May day next following 
ſuch determination, with lawful intereſt from thoſe reſpective days, until the ſame 
ſhould be paid. The declaration then averred, that the partnerſhip was determined 
in March 1787, but that neither James King, or the defendant, had repaid the 500/. 
at the times agreed upon. To this declaration the defendant pleaded ſeveral pleas, 
and, among the reſt, that before the commencement of the action he was a bank- 
rupt, and that the ſaid indenture was made before ſuch time as he ſo became a bankrupt, 
and concluded to the country. To this plea there was a ſpecial demurrer; becauſe 
it was not alleged, that he cauſe of action accrued before the defendant's bankruptcy, 
After this demurrer had been argued, the Court ſaid, this plea cannot be ſupported, 
conſidered in any point of view. In the firſt place, it is bad as a plea at common 
law; and in the next, it is not warranted by the ſtatute, which has preſcribed a par- 
ticular form of plea, But as this was a certain ſum of money, payable at all events 
at a future day, -the plaintiff might have proved it under the commiſſion, with a re- 
bate of intereſt; and as the ſtatute has given the defendant a right to plead generally, 
that the cauſe of action aroſe before the bankruptcy, he is intitled to prove this de- 


fence on ſuch a plea. Therefore judgment was given for the plaintiff on this plea. 
Charleton v. King, 4 Term Rep. B. R. 156. | 


132. To an action of treſpaſs for breaking and entering the plaintiff's cloſe, called 
Swanwick Common, otherwiſe Swanwick Delves, and digging ſtones therein, and car- 
rving them away, the defendant pleaded, that there are certain waſtes, or commons, 
lying open to each other, one called Swanwick Common, otherwiſe Swanwick Delves, 
being the cloſe in which, &c. the other called Swanwick Green ; that one of the de- 
fendants was ſeiſed in fee of certain tenements, in right of which he preſcribed for the 
liberty of digging ſtones, in, upon, and throughout the ſaid cloſes called Swanwick 


Common, otherwiſe Swanwick Delves, and Swanwick Green, for repairs; and that his 


renements wanting repair, he, in his own right, and the other defendant, as his 
ſervant, entered, &c. for that purpoſe. To this plea there was a replication, tra- 
verſing the preſcription in Swanwick Common, otherwiſe Swanwick Deives, but drop- 
ping Swanwick Green. The rejoinder tendered an iſſue on the preſcription, both in 


To this rejoinder, the plaintiff demurred 
ſpecially; becauſe the defendants did not thereby tender an iſſue, on the fact tra- 


verſed by the plaintiff in his replication; and becauſe the iflue tendered in the 
rejoinder, was too large, comprehending not only the fact of the preſcription tra- 


yerled 
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verſed by the replication, but alſo a matter of fact, not thereby alleged or traverſed; 
namely, a preſcription to dig for ſtones, &c. in Swanwick Green; and becauſe the 
laſt preſcription ſo attempted to be put in iſſue, was wholly immaterial, and irrele- 
vant in this action. After this demurrer had been argued, Lord Kenyon ſaid, I am 
not able to diſtinguiſh this caſe, from that which was put by the defendant's counſel, 
that if an action be brought for a treſpaſs in a particular cloſe, the defendant may 
plead, that it is part of a larger cloſe, and that he has a right over the whole. Here 
it is ſtated in the plea, that the commons lie open to each other, and that the de- 
fendant has a right in both. No injury is done to the plaintiff by this mode of plead- 
ing, for the defendant having preſcribed for the whole, mult prove the whole pre- 


ſcription, otherwiſe he muſt fail at the trial. Whereas great injuſtice might be done 
to the defendant, if he were not permitted to plead this preſcription over the whole; 


for if he were not, he could not be permitted to give evidence of acts of ownerſhip 
over Swanwick Green, when perhaps his own convenience might have led him to 
exerciſe more frequent acts of ownerſhip over that part of the common, than over 
the other part at a greater diſtance from his own home. In very extenſive waſtes 
and commons it frequently happens, that particular perſons, for their own conve- 
nience, depaſture their cattle on particular ſpots, but that by no means excludes 
their right over the other parts; and in ſuch caſes it would be extremely unjuſt, that 
commoners who are ſued for treſpaſſes upon one part of the waſte, ſhould not be per- 
mitted to preſcribe for the whole. The other Judges concurred in the fame 
opinion, yet the Court gave the plaintiff leave to amend. Morewood v. Wood, 
4 Term Rep. B. R. 157. 


133. The defendant obtained a rule to plead double, namely, Nen aſſumpſit as to 
the whole, and a tender as to part. On a motion to diſcharge this rule, as being 
inconſiſtent, and contrary to the practice; the Court ſaid, the defendant cannot be 
permitted to plead Non aſſumpſit to the whole, and a tender as to part; becauſe, if 
the general iſſue ſhould be found for the defendant, it will then appear upon the re- 
cord, that no debr is due; and yet that the defendant admits ſomething to be 
due, Therefore The rule to plead Gouble 4 was ſet aſide. Maclellan v. Howard, 4 Term 
Rep. B. R. 194. 


134. An action was brought by the plaintiff, who ſued, as well for the 8 
of the diviſion of the town and port of Seaford, in Suſſex, as for himſelf, to recover 
a penalty under the Act of 22 Geo. III. c. 41. for having voted at the laſt Seaford 
election, being, as an cxcile-officer, dilqualitied. The declaration was of Michaeimas 
term, and the defendant, after a general imparlance to Hilary term, pleaded in 
abatement, that the diviſion of the town and port of Seaford, was not ſuch a diviſion 
of che county of Suſſex, for which a treaſurer was or could lawfully be appointed; 
and therefore prayed, that the bill might be quaſhed. Ihe plaintiff, in his repli- 
cation, after ſtating that deaford is a town corporate, and has, by letters patent of 
Charles II. an excluſive juriſdiction, plcaded, that Seaford lid not, before the making 
of the ſtature 12 (Geo. II. c. 2. inutled © An Act toi the more eaſy aſſeſſing, cal 
« lecting, and levying of county rates, conti ibute or pay to the leveral rales mor 
or 
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for the county of Suſſex, nor at any time ſince, has contributed or paid to the ſame, 
To this there was a general demurrer; and after argument, the Court ſaid, it is not 
on account of the ſtrength of the defendant's plea, that our judgment will be given 
in his favour, but on account of the weakneſs of the plaintiff's declaration; for the 
plea cannot be ſupported, in as much as it is a plea in abatement, after a general 


imparlance; and in the next place, the ſubſtance of it is bad; becauſe it does not 


give the plaintiff a better writ, but tends to ſhew that he can maintain no action. 
This action is brought on the ſtatute 22 Geo. III. c. 41. / 1. which, after creating 
the forfeiture, directs, that one moiety of the penalty ſhall be paid into the hands of 
the treaſurer of the county, riding, or diviſion, in which the offence is committed. 


Nov the rule Noſcitur a ſociis may fairly be retorted on the plaintiff's counſel, for 


the word diviſion, in this act, ſtands with county and riding, and therefore mult mean 
ſomething analagous to them. And the word diviſion applies to the county of Lin- 
coln, in the ſame manner as riding does to the county of York. This interpretation 
of the word is further proved by the diſtribution of the penalties in Scotland, 
one moiety of which, the act directs, ſhall be applied to ſuch purpoſes as the Juſtices 
at the Seſſions for the county, ſtewarty, riding, or diviſion, ſhall think fit. Stew- 
arty, in that country, being equivalent to county. And if the Legiſlature had in- 
tended the penalties ſhould be paid to the treaſurers of ſmaller diſtrits than counties, 
ridings, or diviſions, they would have, in that part of the at, uſed the ſame words 
which are uſed in the preceding part, namely, county, ſtewarty, city, borough, or cinque 
port. Therefore as it appeared upon the record, that the plaintiff could not main- 
tain his action, the Court ſaid, they muſt give judgment for the defendant, although 
his plea was bad. Evans v. Stevens, 4 Term Rep. B. R. 224. 


135. In an action of debt upon bond, the defendant, after craving oyer of the 
bond and condition, ſet out the condition in her plea, but omitted the reciting part, 
which preceded the condition. The Court was therefore moved, that the plea 
might be quaſhed; becauſe it did not contain a true recital of the whole of the con- 
dition. After hearing counſel on the other ſide, the Court ſaid, that by craving 
oyer, the defendant undertook to ſet out in her plea the whole condition, including 
the recital, in ſo many words; and that not having done ſo, the plea was bad. That 
the plaintiff would have been warranted in ſigning judgment, as for want of a plea; 
and that though in this caſe no time was loſt to the plaintiff by the defendant's at- 
tempt, yet in moſt caſes a falſe recital is made for the purpoſe of delay. And 
therefore, to prevent a ſimilar attempt in future, they would not admit the defend- 
ant to amend, but made the rule abſolute. Wallis v. Ducheſs of Cumberland, 4 Term 
Rep. B. R. 370. 

136. In an action of treſpaſs for fiſhing in the free fiſhery of the plaintiffs, and 
alſo in their ſeveral fiſhery, in Orford Haven, in the county of Suffolk; the defendant 
pleaded, that Orford Haven, from time immemorial, hath been, and is, an arm of 
the ſea, in which every ſubject of this realm hath had, and ſtill ought to have, the 


liberty of free fiſhing. To this plea the plaintiffs replied, that the corporation of 


Orford are a corporation by preſcription, and allo by charter granted by Queen Eli- 
zabcth; 
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zabeth; and that the corporation have immemorially had and enjoyed, and till 
ought to have and enjoy the excluſive liberty of dredging and fiſhing for oyſters in 
the ſaid place, &c. in all ſeaſonable times of the year; traverſing that in the 
ſaid arm of the ſea, every ſubject has a right of free fiſhing, &c. The de- 
fendants rejoined, that the place in which, &c. hath been immemorially an arm 
of the ſea, in which every ſubject has a right of free filhing; traverſing the pre- 
ſcriptive right claimed by the plaintiffs in their replication. To this rejoinder the 
plaintiffs demurred; becauſe they had in their replication traverſed a material and ifſu- 
able point in the plea of the defendants, and by traverſe had tendered to the defend- 
ants a material iſſue, but that the defendants in their rejoinder did not take iſſue upon 
that traverſe, and took no notice thereof, traverſing another part of the replication, 
and thereby attempted to put in iſſue another matter alleged by the plaintiffs, by way of 
inducement only, to the traverſe ſo made and taken by the plaintiffs; and thus attempted 
to introduce great uncertainty, confuſion, and unneceſſary length of pleading. After 
this demurrer had been fully argued, the Court ſaid it was clear, that where a traverſe 
is tendered, which 1s not calculated to try the right in queſtion, the other party need not 
take iſſut upon it, becauſe it would be a nugatory iſſue. But it is admitted that there 
cannot be a traverſe upon a traverſe, when the firſt will decide the whole queſtion. 
And this does not depend on any arbitrary or capricious rule, but is founded on good 
ſenſe and reaſon; for otherwiſe pleading would anſwer no other purpoſe than that of 
lengthening the record. It is clearly eſtabliſhed, that wherever the point in queſtion 
is traverſed by one party, the other muſt take iſſue upon it, for they are not to go 
on in infinitum. The uſe of pleading is, to bring the matter in litigation to one point; 
and there cannot be any doubt here, but that the merits of this caſe might have been 
fairly tried on the firſt traverſe. But it has been objected, that this was a traverſe of 
the law; and that argument would have been well founded, if there could have been 
no preſcription againſt the general right ; but as it 1s clear, that there may be a pre- 
ſcription to take away the general right of the Public in an arm of the ſea, the tra- 
verſe tendered by the plaintiffs, would put in iſſue the real queſtion between theſe 
parties; for it is founded on an antecedent fact introduced into the replication, 
which, if true, would defeat the general right on which the defendants rely. For 
one party is to prove that this is an arm of the fea, in which, prima facie, every ſub- 
ject has a right to fiſh; the other is to eſtabliſh a preſcriptive right, which deſtroys 
the general right. And if the point in litigation comes directly to be tried on either 

of theſe iſſues, it muſt be tried on that traverſe which 1s firſt tendered, It is like 
the caſe of a traverſe, where the life or death of another perſon is to be put in iſſue; 
if the firſt traverſe tendered be, that the party is dead, iſſue muſt be taken on that; 
or vice verſa, becauſe either of theſe traverſes will bring the ſame queſtion to trial. 


Judgment was therefore given for the plaintiffs. The Mayor, &c. of Orford v. 
Richardſon, 4 Term Rep. B. R. 437. 


137. In an action of Replevin for taking the goods and chaltels of the plaintiff, viz, 
one lime kiln, &c. there was an avowry for rent in arrear, The plaintifF in his plea 
in bar ſaid, that the lime kiln was affixed to ihe freehold of the piece or parcel of 


ground, 
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ground, on which, &c. and as ſuch, was by law exempt from any diſtreſs for arrears 
of rent, To this plea the defendant demurred generally; and after argument, the 
Court were of opinion, that the plea in bar could not be ſupported ; becauſe it was a de- 
parture from the declaration. That the declaration treating the lime kiln as a 
chattel, might poſſibly have been true, becauſe lime may be burnt in a portable 
oven, and the kiln need not therefore neceſſarily be affixed to the freehold. But that 
as the plea in bar ſtated it to be affixed to the freehold, it was inconſiſtent with the 
declaration, Judgment was therefore given for the defendant. Mölet v. Smith, 
4 Term Rep. B. R. 504. 

138. In an action of debt upon bond, for ſecuring the payment of an annuity, the 
defendant after craving Her of the bond, pleaded, that no ſuch memorial of the 
bond as is required to be inrolled in Chancery, by the 17th Geo. III. was inrolled, 
before the commencement of the plaintiff's ſuit. To this plea the plaintiff replied, 
that on a certain day, before the commencement of the ſuit, a memorial of the bond 
was inrolled; and that ſuch memorial contained the day of the month and year when 
the bond bore date, and the names of all the parties and witneſſes, and ſet forth the 
annual ſum to be paid, and the name of the perſon for whoſe life the annuity was 
granted, and the conſideration for granting it, according to the form of the ſtatute. 
To this replication the defendant rejoined, admitting that the memorial of the bond 
was inrolled at the time mentioned, but alleging, that the memorial did not truly ſet 
forth the conſideration for which the annuity was granted; for that no part of the conſi- 
deration came to the hands of the party mentioned in the memorial to have received the 
ſame, To this rejoinder the plaintiff demurred ſpecially; firſt, becauſe it was a departure 
from the plea in bar. Second, that it introduced matter to be tried by the country, 


after the plaintiff had replied, with a verification, to be tried by the record. After 


this demurrer had been argued, the Court were clearly of opinion, that the rejoinder 
was a departure from the plea in bar. A memorial was inrolled, which upon the 
face of it was a good one, and if the defendant wiſhed to impeach it, ſhe ſhould have 
pleaded it, and ſhewn in what particular it was defective; ſo as to have compelled the 
plaintiff to have taken iſſue upon that fact. But having in her plea in bar alleged, 
that there was no memorial, ſhe ought not afterwards to be ſuffered to admit in her 
rejoinder, that there was one; and then deny the validity of it. Judgment was 
therefore given for the plaintiff, Praed v. Ducheſs of Cumberland, 4 Term Rep. 

B. R. 585. | | 
139. In an action of debt to recover a penalty of 20/7. under the ſtatute 25 Geo. III. 
c. 50. J. 5. the defendant, under the common rule for pleading double, pleaded firſt, 
the general iſſue, and ſecond a proſecution and acquittal for the ſame offence before a 
Juſtice of the Peace. The plaintiff then obtained a rule to ſnew cauſe, why the rule 
for pleading double ſhould not be diſcharged, upon the poſitive words of the proviſo 
in the ſtatute 4 Ann. c. 16. /. 7. which allows double pleading, © that nothing in 
t that act before contained ſhall extend to any writ, bill, action, or information, 
© upon a penal ſtatute.” After cauſe had been ſhewn, the Court thinking the 
queſtion of great importance, and obſerving that it did not occur to them why a 
"I | defendant 
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defendant in a penal action, where he is more favoured than in others, ſhould not 
have an opportunity of making as many defences as he has in other actions, ſaid, 
they would conſider of the point, But on a ſubſequent day, Lord Kenyon ſaid the 
Court were of opinion, that as the words of the proviſo were peremptory, that the 
act ſhould not extend to actions upon any penal ſtatute, they could not be diſpenſed 
with; and that the rule muſt be made abſolute. Heyrick v. Foſter. 4 Term Rep. 
B. R. 701. 


— . — 


III. V hat is or is not a good Canſe of Demurrer. 


I. HEN a ſupplemental bill is brought upon new matter diſcovered ſince 

the hearing of the cauſe, and before the former decree 1s ſigned and 

inrolled; if the defendant to ſuch ſupplemental bill, is able to ſhew that no new 

matter is diſcovered, he muſt take advantage of it by plea, or demurrer; for it is 
too late to inſiſt upon it at the hearing. Lleæwellin v. Mackworth, 2 Atk, 40. 


2. A bill was brought for a diſcovery, to which the defendant anſwered as to part, 
and demurred as to the reſt. After argument, Lord Hardwicte ſaid the demurrer 
muſt be over-ruled; for it is abſurd, that after the defendant has anſwered to part 
of the diſcovery, he ſhould demur to the other part. He may indeed anſwer to a 
bill of diſcovery, and demur to the relief; but that is quite different from what 
the defendant in the preſent caſe has done. Abraham v. Dodgſon, 2 Atk. 157. 

3. The defendant in this caſe demurred to the diſcovery fought by the bill, rela- 
tive to a perjury charged to have been committed by her procurement in a ſuit at 
law; and ſhe alſo demurred to the diſcovery ſought by the bill, touching certain 
proceedings in the Court of Delegates. . The aſſigned caules of demurrer were, iſt 
That what was prayed with regard to the diſcovery, would ſubje& her to puniſh- 
ment. 2d, That the proceedings in the Court of Delegates relate only to perſonai 
eſtate, and that this was a demand for a real eſtate, and therefore ſhe was not obliged 
to ſet forth ſuch proceedings. After this demurrer had been argued, Lord [lardiwicke 
{aid he thought it proper, becauſe as the demand in this Court was for real eſtate, it 
would be of dangerous conſequence to admit the ſentence of the Court of Delegates 
to be read here; who proceed by different laws, and in matters which relate only to 
perſonal eſtate. Therefore, as to this part of the bill, the demurrer was allowed. 
And as to the other part, the demurrer was allo allowed, becaule a party is not 
obliged to anſwer any charge relative to the ſubornation of perjury. Baker v. 
Pritchard, 2 Atk, 387. | 

4. A bill was brought to eſtabliſh the will of Sir Job Dyneley, and ſought a dilco- 
very of the defendant, whether ſhe had any ſon now living by him. To this bil! 
the defendant demurred, for that ſhe was a competent witnels to be examined at law. 
On this occaſion Lord Hardwicke ſaid, you cannot bring a bill here to diſcover 
whether there is ſuch a perſon, or where he is, in order only to make him a party to a 
ſuit in this Court; and therefore the demurrer mull be allowed, Dyne/zy v. Dyneley, 
2 Atk. 394. | 
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5. A bill was brought to eſtabliſh a right to an oyſter fiſhery, and to be quieted 
in the poſſeſſion of it, againſt the defendant who claimed the piece of ground where 
this fiſhery was, as belonging to his manor. To this bill the defendant demurred, 
becauſe it was a matter properly triable at Jaw. After argument, Lord Hardwicke 
ſaid, there are undoubtedly fome caſes, in which a man may, by a bill of this kind, 
come into this Court firſt, and there are others, where he ought firſt to eſtabliſh his 
right at law. It is certain, that where a man ſets up a general excluſive right, and 
where the perſons who controvert it with him are very numerous, and he cannor, 
by one or two actions at law, quiet that right, he may come into this Court firſt, 
by what is called a Bill of Peace; and the Court will direct an iſſue to determine the 
right, as in diſputes between lords of manors and their tenants, and between the 
tenants of one manor and another; for in thefe cafes there would be no end of bring- 
ing actions of treſpaſs, ſince each caſe would determine only the particular right in 
queſtion between the plaintiff and the defendant. As to the caſe of the corporation 
of York, and Sir Lionel Pilkington, the plaintiffs there were in poſſeſſion of the right 
of fiſhing upon the river Ouze, for nine miles together, and had conſtantly exerciſed 
that right; and as this large juriſdiftion entangled them with the lords of different 
manors, it would have been endleſs for the corporation to have brought actions at 
law. But where a queſtion about a right of fiſhery, is only between two lords of 
manors, neither of them can come into this Court until the right is firſt tried at law. 
In the preſent caſe, the plaintiff does not charge any poſſeſſion for the laſt 38 years, 
ſo that this is in the nature of an ejectment bill; he ſays that the piece of ground in 
queſtion belongs to him; the defendant inſiſts it belongs to him, ſo that this may 
very properly be determined at law; as it is a mere ſingle queſtion to try the right 
between two perſons, and not at all like the caſe of the corporation of York; who 
muſt have gone all round the compaſs to have come at their right at law. Therefore 
the demurrer muſt be allowed. Lord Tenham v. Herbert, 2 Atk. 483. 


6. The bill in this caſe was to have a diſcovery of the defendant's title, by ſetting 
forth a ſettlement under which he claimed, that his wife upon her marriage ſettled 
the premiſſes to her ſeparate uſe, and that he was her repreſentative ; the plaintiff 
alledging, that if that ſettlement was produced, it would appear that ſhe was only 
tenant for life. To the diſcovery prayed by this bill the defendant demurred; becauſe 
the plaintiff did not claim under the ſettlement. Lord Hardwicke ſaid, as the plain- 
tiff has made a title, in contradiction to yours, he has no right, generally ſpeaking, 
to look into your title; but as the bill charges, that by producing this deed it will 


appear, that her title was only for life, you muſt give ſome anſwer to it, and not 
barely demur ; and what you know or believe is not ſufficient, but what it is by this 


' ſettlement. You have not pleaded yourſelf a purchaſer ſo as to cover that, but have 


demurred to the whole, and therefore the demurrer muſt be over-ruled. Stroude v. 
Deacon, 1 Vez. 37. 


7. The eſtate of Serjeant Hind was charged by an act of parliament, 34 Hey. VIII. 

c. 24. with the payment of 10/. per ann. as wages for thoſe who ſerved as knights of the 
ſhire for Cambridge; and for that purpoſe gave the corporation, conſiſting only of tlie 
| two 
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two knights and the ſheriff, a power to enter and diſtrain. The plaintiff who had 

ſerved as a member for the county ſince the year 1724, brought his bill in the year 

1747, for the arrears of theſe wages; charging, that he had applied for payment to 

the defendant, who had refuſed; and that the other members had refuſed to join 

with him in the recovery of them, fo that his only relief was in a Court of Equity. 

To this bill the defendant demurred, becauſe this was a mere legal right, if any ; 
and becauſe the plaintiff had not charged that the annuity was ever paid, and there- 
fore deſuetude was a diſcharge of it. After argument, Lord Hardwicke ſaid, this 
demurrer muſt be allowed, though not on the point of deſuetude; for our law does 
not admit of that. The laſt member of parliament receiving ſuch wages was Andrew 
Marvel, in the time of Cha. II. If a bill was brought here to recover ſuch wages, I 
would diſmils it; and leave the plaintiff to his remedy at law. The queſtion is ſingly, 
Whether the plaintiff has any remedy againſt the defendant; for the demurrer puts 
the bill out of Court as to that defendant only, ſtill remaining as to the reſt? Sup- 
poſe the Court ſhould order, that the plaintiff might proceed againſt the defendant 
to recover the wages, and the cauſe ſhould go on to a hearing, it mult be diſmiſſed 
againſt the defendant with coſts; for otherwiſe he would be doubly vexed. Though 
a demurrer generally admits every thing charged in the bill to be true, yet it is not 
ſo in this caſe; for here the demurrer is attended with an anſwer, and a denial of 
combination; ſo that no decree can be made againſt the defendant, but I doubr 
whether it can againſt the corporation. The matter ſo far concerns the Public, as it 
concerns this particular county, and ſuch powers are proper to be executed by Man- 
damus out of the Court of King's Bench; which has authority to compel the execu- 


tion of them, if {till in force; but that concerns the relief againſt the other members. 
Here is a clear remedy given at law, and the members of the corporation are to take 
that remedy; the defendant being only ſubject by diſtreſs, &c. as the act has charged. 
L will not therefore change the remedy, for a bill to compel ſuch a payment was 
never before heard of. Shepherd v. Cotton, 1 Lex. 38. 


8. The plaintiff brought his bill againſt the defendants, to diſcover, whether there 
was an aſſignment without licence of a leaſe, wherein there was a covenant, that the 
leſſee, his executors, &c. would grind all the corn, grain, or malt, which they 
ſhould have occaſion to uſe or ſpend, at the plaintiff's mill, according to the cuſtom. 
To this bill the defendants demurred, firſt, as to the diſcovery of the aſſignment 
without licence, becauſe the plaintiff had not waived the forfeiture. And ſecond, 
becauſe he had not charged, or averred the defendants to be aſſignees, but only that 
he was ſo informed by his ſteward. After argument, Lord Hardwicke allowed the 
firſt cauſe of demurrer; becauſe though the bill goes on the foundation of the de- 
fendants being aſſignees and tenants, yet there is a difference between an implied af- 
firming them to be tenants, and an expreſs waiving of the forfeiture; for if the 
defendants were now to make the diſcovery, the plaintiff might immediately bring 
an action upon it, and they could not come here for an injunction, which on an 
expreſs waiver would be otherwiſe, His Lordſhip alſo allowed the other cauſe 
of demurrer, becauſe the cuſtom as ſet forth, was plainly unreaſonable. If it had 

3A 2 been 
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been a good cuſtom, it might have helped this part of the caſe, becauſe the cove. 
nant refers to it. Then, within this covenant, corn for the defendant's horſes mul! 
be ground, and to whatever diſtance they may remove to live, they muſt bring ir 
all to the plaintiff's mill; ſo that this is a collateral covenant, and not to do any 
thing relative to the premiſſes leaſed. Had it been a covenant to grind all the corn, 
Sc. which they ſhould ſpend ground, it might relate to the premiſſes, and running 
with the land, bind the aſſignee; but the covenant, though it will bind executors, 
as being repreſentatives, will not bind aſſigns. IIowever, tetting all this aſide, and 
ſuppoſing it would bind aſſigns, yet they ought to be ſhewn to be aſſigns in a bill 
here, as well as in a declaration at law; which not being done, all poſſible ob- 
jections concur againſt the relief prayed. Lord Uxbridge v. Staveland, 1 Vez. 56. 


* 
— 


— — % _ —_— — 4 * 
r 
. 

<<... _ —— 4 wu 3 


—— 2 g 


No entty). 9. The bill, in this caſe, was founded on a rumour of there being iſſue by Lady 
Hanmer, which iſſue was ſuggeſted to be entitled to the eſtate in queſtion; and 
therefore the bill prayed, that if there was any ſuch perſon, he might interplead 
with the defendant; and it alſo prayed, that the defendant might be reſtrained by 
injunction, from proceeding in ejectment, or in any action for meſne profits. To 
this bill the defendant demurred, 1ſt. for the inſufficiency of the affidavit annexed 
to this bill of interpleader, in not ſaying it was at the plaintiff's own expence, as 
well as that there was no colluſion with the defendant. 2d. That no caſe was ſtated 
to entitle to any relief, ſo as to oblige the defendant to put in an anſwer; that in a 
bill of interpleader it muſt be ſhewn, that the plaintiff is in danger of paying rent a 
ſecond time; and that ſuch bill, on demurrer, will be taken ſtrongeſt againſt the 
party whoſe bill it is. After argument, Lord Hardwicke ſaid, this is a very particu- 
lar caſe; but as it is a general demurrer to the whole bill, if there is any part as to the 
relief or the diſcovery which the defendant ought to anſwer, the demurrer being 
entire, mult be over-ruled. As to the firſt cauſe of demurrer, there is no ſuch rule 
of the Court, the material part of the affidavit being, that the plaintiff does not col- 
lude with any of the defendants; whereas the requiring him to ſwear that it is at his 
own expence, goes further, and ſuch an affidavit would require the denying it, even 
in caſes where a perſon may bear the coſts of a ſuit, without being a maintainer ; 
as in the caſe of a father furniſhing the expences of a ſuit brought by his ſon. As to 
the ſecond cauſe, the bill is to be conſidered in two lights, 1ſt. Suppoſing it an in- 
terpleading bill. 2d. Suppoſing it not, then whether there is any other ground. As 
to its being an interpleading bill, it is of the firſt impreſſion; becauſe it does not 
aver, that there is any ſuch perſon as can interplead with the defendant. 1 ſhould 
not be willing to allow new inventions in bringing bills of interpleader, for it might 
be dangerous, as they are formed, in ſome meaſure, like an interpleader at law, 
which muſt be ſhewn to be between perſons in rerum natura. One caſe indeed oc- 
curs, viz, ſuppoſe a guardian, having the infant in his cuſtody, conceals, and will 
not produce him, but ſets up a title in himſelf, and the infant is the perſon ſuggeſted 
to have the right to controvert that title; in ſuch a caſe, and ſo charged, 1 will not 
ſay but ſuch a bill might be brought, and to compel the guardian to produce the in— 
fant, But whether that be the preſent caſe or not, the ground I go on is the other 
part; 
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part; not only praying to interplead, but for an injunction, which cannot be founded 
on a bill of interpleader as to the ejectment; becauſe ſuch bill cannot relate to the 
poſſeſſion, but muſt relate to the payment of ſome demand of money. The queſtion 
then comes to this, Whether any-perſon, who is in the poſſeſſion of an eſtate, either 
as tenant, or otherwiſe, may not bring a bill to diſcover the title of a perſon who 
has brought an ejectment agaiuiſt him, to have it ſet out, and {een whether that title 
be not in ſume other? TI am of opinion he may, in order to enable him to make a 
defence in ejectment, even conſidering him as a wrong-doer againſt every body. As 
to the prayer for an injunction to an action for meſne profits, it appears from the 
caſe, that if there be ſuch a child in rerum natura, he muſt be an infant, and then 
the plaintiff is in a different light, than if he was of full age. No one can have an 
action for meſne profits, unleſs in the caſe of aQuil entry or poſſeſſion, for which 
no pretence exiſts here; and every perſon poſſeſſing the eſtate of an infant, after his 
title has accrued, is conſidered, in this court, as guardian to him. Then even ſup- 


\ poſing the interpleading part of the bill to be out of the caſe, which I am not willing 


to allow, and conſidering it as a bill for the diſcovery of the defendant's title to the 
poſſeſſion of the eſtate, and to the rents and profits, the plaintifF is intitled to that 


diſcovery; and the defendant having demurred to the whole bill for diſcovery, as well 


as relief, the demurrer ought to be over-ruled. Metcalf v. Hervey, 1 Vez. 248. 


10. To a bill brought for a partition of tithes and caſual profits, the defendant de- 
murred, becauſe there were no caſual profits, and becauſe the tithes might be di- 
vided by writ of partition. Lord Hardwicke ſaid, an ejectment will lie for tithes, of 
which the execution is a writ of poſſeſſion, and the ſheriff may do as much on par- 
tition, as on a writ of poſſeſſion in ejectment. It is not caſual, whether tithes will 
ariſe or not; and I do not doubt, but this Court can divide them, as it may ſeveral 
things which cannot be done at law. Therefore the demurrer was over-ruled, Baxter 
v. Knotlys, 1 Vez. 494. 

11. In the caſe of Brown/word v. Edwards, ante p. 292, there was a demurrer by 
the defendant Sarah Brownſword, as well as a plea by the defendant Ann Edwards. 
After the plea had been diſpoſed of, the demurrer came on to be argued; the 
ground of which was, that the plaintiff had not made out a title, the defendant 
Sarah's remainder being veſted, and her claim ariſing on failure of the eſtate-tail in 
John Brownſword. After argument, Lord Hardwicke ſaid, as this is a queſtion 
upon the legal title to an eſtate on the conſtruction of a will, if there was any doubt, 
I ſhould not determine it on demurrer; but would, notwithitanding the inclination 
of my opinion might be in favour of the defendant, over-rule the demurrer, with- 
out prejudice to the defendant's inſiſting on the ſame matters by way of anſwer, ſo 
that it might more fully come before the Court at the hearing; and this the Court 
ſometimes does on the conſtruction of wills. But if the opinion of the Court is, 
that on the face of the bill the plaintiff has no title, and the will is ſet forth vergalin 
in the bill, it is juſt, and more for the benefit of the parties to cut it ſhort on the 
demurrer, ſince it muſt ſtill be determined preciſely on the ſame matters as are 
before the Court on the demurrer. In theſe caſes of wills, the governing rule of 
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conſtruction is the intent of the teſtator; which the Court is to find out by his words, and 
to conſtrue conformably thereto, fo far as it is poſſible, conſiſtent with the rules of law. 
The intent in this caſe is plain, here were two children which the teſtator conſidered as 
his own, whether legitimate or not, I enter not into the queſtion; for upon this de- 
murrer I muſt take them to be legitimate. He had a mind to make a proviſion for 
them, and the material point is, that it is a limitation to them in tail, and if their iſſue 
failed, he intended plainly to give the eſtate over to the other collateral branches of 
his family, and for want of ſuch iſſue, to his own right heirs for ever. The queſtion 
is, Whether I can by conſtruction, or on the ſtrict literal meaning of the words, let 
in the right heirs of the teſtator, ſo as to defeat all the ſubſequent limitations. This 
would be plainly contrary to his intent; but if the force of the words be ſuch, as 
that the intent cannot be complied with, the rule of law muſt take place. It 
is ſaid, that he has given nothing over but on the contingency of Jobn's dying without 
iſſue under age. But conſider what neceſſity there is from the words to conſtrue it 
in that manner, which would be to defeat his intent. Having firſt given the whole 
Jegal fee to truſtees and their heirs, he did not intend that either of theſe two chil- 
dren ſhould have any thing veſted till 21, or the having iſſue, and then to have an 
eſtate-tail; conſequently as ſoon as Joh; attained 21, or had iſſue, though he died 
before 21, that defeated and determined the eſtate in law given to the truſtees, and 
veſted a fee-tail in him. He did attain 21, and therefore had an intail as he would 
if he had died before 21, leaving iſſue. Then the conſtruction could not be, as in- 
ſiſted for the plaintiff, with a double aſpect; if he attained 21 then to veſt in him an 
eſtate, or if he died before, leaving iſſue, then to give it to ſuch iſſue; that is not 
the conſtruction of the will. But it is to give an eſtate- tail in either event, ſo that 
ſuch iſſue would take as heir of the body of his father an eſtate tail from him, in 
whom in point of law it veſted, which eſtate would defeat the fee in the truſtees. 
Then as to the ſubſequent words, if the Court is compelled to make the conſtruction 
which the plaintiff inſiſts on, the Court will doit; but however, in the conſtruction 
of wills, the Court has conſtrued the words conformably to the intent of the teſta- 
tor, as much as poſſible, ranging them in a different order, and tranſpoſing them 
to comply therewith, Here is no neceſſity to do either in this caſe, or to ſupply 
material words; but there is a plain natural conſtruction upon theſe words, viz. if the 
ſaid John ſhall happen to die before 21, and alſo ſhall happen to die without iſſue; 
which conſtruction plainly makes the dying without iſſue to go through the whole, and 
fully anſwers the intent, which was in that manner. Had the firſt deviſe been to 
John and his heirs, this conſtruction, I believe could not be made; for where there 
is ſuch a contingent limitation, I do not know that the Court has changed beirs into 
heirs of the body to make it ſo throughout. But much ſtronger conſtructions have 
been made than this; as in a deviſe to one and his heirs, and if he ſhould die before 
21, or without iſſue, then over; the Court has ſaid, it was not the intent to diſinherit 
the iſſue, and therefore or ſhould be conſtrued and. But if the firſt limitation had 
been in tail, there would be no occaſion to reſort to that, but the Court would have 
made the conſlruftion which I now do; viz, If he dies without jflue before 21, 
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then over, by way of executory deviſe; if he dies without iſſue after 21, when the 
eſtate had veſted in him, it would go by way of remainder; becauſe the teltator had 
made his original deviſe capable of a proper remainder, in which caſe the Court 
will always conſtrue it to be a remainder. An eftate-rail is capable of a remainder, 
and it is natural to expect a remainder upon it; but it is contrary to the intent to let 


in this remainder to the right heirs, to defeat all the intermediate limitations to the 


family. This was the intent of the teſtator, and it 1s well warranted by an eaſy 
conſtruction of the words of the will; therefore the demurrer muſt be allowed. 
Brownſword v. Edwards, 2 Lex. 243. 


12. A bill was brought for an account of prize- money, and to have two ſhares of 
it paid to the two plaintiffs. as agents, which they ſaid they were intitled to, under 
the general articles on which the cruiſe was ſet on foot; for that though there was no 
proviſion made therein for any appropriation of ſhares to perſons afterwards ap- 
pointed agents, yet it was ſaid in general in the articles, that the crew ſhould have 
liberty to appoint two agents; that the two plaintiffs were appointed agents by a ſub- 
ſequent deed and agreement, ſigned by ſixty-four out of eighty, the number of the 


No entry. 


whole crew. They brought this bill therefore, not on behalf of the whole crew, 


but, of thernfelves (who were two of the number), and of the ſaid ſixty- four. To 
this bill there was a demurrer, for not making the whole crew parties, After the 
demurrer had been argued, Sir John Strange, Maſter of the Rolls, who ſat for the 
Lord Chancellor, ſaid, the ſubſequent agreement cannot be conſidered as binding 
all the crew in general, for they (till have a right to ſay, that though ſome particu- 
lar perſons on any foundation, as generoſity, &c. had agreed to give the plaintiffs 
that particular benefit of having two ſhares on their own account, yet it not being 
in the general articles ſubſcribed, they could not be thereby bound; it was impoſ- 
ſible therefore to have this account taken, without bringing before the Court the 
reſt of the ſailors not ſigning that agreement. If made plaintiffs,. that could not be 
warranted without their conſent; nor could they be added as defendants after the 
decree, to litigate this particular right ſet up by the plaintiffs, as they might if made 


defendants in the original ſuit. So that this bill being only by the two agents, in 


their own names, claiming a particular proviſion for themſelves, which they are 
not entitled to under the general articles, but derived from particular people 
only, the demurrer is proper, and muſt therefore be allowed. Leigh v. Thomas, 
2 Vez. 312. | 


13. A bill was brought by the lord of the borough of Midburſt, charging, that 
he was entitled to a valuable heriot on the death of any tenant within the borough, 
and that ſeveral conveyances had been made to the defendants in truſt, to defraud 
the lord of ſuch heriot, whereas no perſons in truſt for others are intitled to ſuch 
conveyances; it therefore prayed a diſcovery of thoſe deeds, and an injunction, or 
an order in the nature of an injunction, to ſtay proceedings on a Mandamus which had 
been iſſued, to compel the plaintiff to hold a court, and admit the defendants as 
tenants. To this bill there was a general demurrer, both as to the diſcovery and 
the relief. After it had been argued, Lord Hardwicke ſaid, If I ſhould: over-rule 
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this demurrer, I ſhould open a new door of juriſdiction to this Court, which J be. 
lieve would afford a ſcene of very great inconvenience and miſchief, and bring al! 
the corporation and borough cauſes in this kingdom, in ſome ſhape or other on the 
foot of diſcovery or relief. This Court has no juriſdiction that I know of, to gran: 
an injunction to ſtay proceedings, either on a Mandamns, or an indiftment, or an 
information, or a writ of prohibition, The reaſon is, that the Mandamus is not a 
writ remedial, but mandatory, It is veſted in the king's ſuperior court of Com 
mon Law, to compel inferior courts to do ſomething relative to the Public; and 
that Court has a great latitude and diſcretion in ſuch caſes, for it can judge on all 
the circumſtances, and is not bound by ſuch ſtrict rules as in the caſe of private 
rights. This pert of the caſe therefore muſt be given up, as affording no colour for 
ſuch an injunction. All then that remains is the diſcovery, which is ſought in aid 
of the defence. A bill of diſcovery doubtleſs lies in aid of ſome proceedings in this 
court, in order to deliver the party from the neceſſity of procuring evidence, or tv 


| aid the proceeding in ſome ſuit, touching a civil right, in a court of Common Law; 


but not to aid either the proſecution or defence of an indictment, or an informa— 
tion, It is ſaid, that this is a Mandamus to compel the holding of a court; but this 
Court has nothing to do to aid the diſcovery upon that. This is a borough, and the 
queſtion plainly relates to the rights of voting therein as a burgage tenure. Then ir 
is ſaid, that they convey. d their eſtates ro thoſe perſons as truſtees for them, and 
conſequently had put the eRates into the hagds of people not able to pay the duty 
to the lord on the death of the tenant. Bur if I ſhould lay it down as a rule, 
that the lord of a manor can come into this court, whenever any one comes to be 
admitted, by bringing a bill to diſcover whether that perſon 1s a truſtee for another, 


and whether he is ſo capable to anſwer a good heriot to the lord, as another perſon 


might be, that would occaſion infinite confuſion. If this court was to entertain 
bills of diſcovery, whether this or that perſon was of the beſt ability to anſwer the 
heriot, it would lay ſuch difficulties on copyhold eſtates, as there would be no end 
of, And though this concerns a further queſtion relative to the right of voting in 
this borough, yet that is an additional reaſon againſt it, as it tends to lay a reſtriction 
upon that right. I will go by L:/eton's rule, that it is a good argument, an action 
lies not, becauſe one was never brought. I never knew a bill of this kind, and 


therefore will not make the precedent, Let this demurrer be allowed. Lord 
Montague v. Dudman, 2 Vez. 396. | 


14. A bill was filed to compel a diſcovery of a conſpiracy, or an attempt in the 
defendant, in ſetting up a child, which ſhe pretended to have by a perſon who kept, 
and was deſirous to have a child by her. To this bill the defendant demurred, 
becauſe the diſcovery thereby ſought might tend to ſubje& her to puniſhment, or 
fine, or to the penal laws of this kingdom. Lord Hardwicke ſaid, the defendant 
may demur to the diſcovery of any thing which may prove cohabitation ; but the 
queſtion is, whether the fact is ſo charged by the bill, as if confeſſed by the anſwer, 
it would be a ground for a criminal proſecution in a court of law; for it is not every 
conſpiracy which would be a ground for a criminal proſecution. If that was the 
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caſe, almoſt all the cauſes in this court would come within the deſcription. The 
boundaries are often very nice, where a matter is nearly indictable, and where 
it is a fraud in this court. The ſetting up of a baſtard child is a private fraud, 
but it does not impede the courſe of deſcent, ſo as to defeat the heir at law; for 
if ſo, it might perhaps be a conſpiracy indictable; but this is to the diſheriſon of no 
one; and by ſuch means ſeveral frauds in this court might be covered by demurrer. 
Beſides, it is not diſtinguiſhed what the particulars are, which are demurred to; ſo 
that the Court mult look over the whole bill in order to find them out. It is like 
the caſe of a-plea, which begins wich, as to ſo much of the bill as is not after anſwered 
to, the party pleads; which has been often over-ruled, for it cannot be known 
what would be pleaded to, and what anſwered. Therefore this demurrer muſt 
be over-ruled. Chetwynd v. Lyndon, 2 Vez. 450. 


15. A Scire facias was ſued out againſt pledges in replevin, ſetting out a judg- 
ment for the avowant in C. B. prout per recordum ibidem jam reſidens ; quod quidem 
recordum coram nobis certis de cauſis venire fecimus, where the judgment was affirmed. 
To this the defendant demurred, and ſhewed for cauſe, that it was incongruous ta 
ſay, that the record remains in C. B. and at the fame time was removed into B. R. 
by a writ of error. After argument, the Court held this to be an informality, and 
that it was enough upon a ſpecial demurrer; therefore the defendant had judgment, 
Welder v. Buckland, 1 Strange 611. 


16. The defendant having obtained a judge's order for time to plead, upon the 
uſual terms of pleading iſſuably, put in a bam demurrer. The plaintiff's attorney 
looking upon this as a mere evaſion of the order, ſigned judgment. The defendant 
then obtained a rule to ſhew cauſe, why this judgment ſhould not be ſet aſide ; and 
after cauſe ſhewn, it was prayed by the counſel for the plaintiff, that the rule might 
be diſcharged with coſts. The Court were of opinion, that it ought to be ſo; and 
took a diſtinction between a real and fair demurrer, and a ſham one; holding the 
former to be an iſſuable plea, within the intent and meaning of the judge's order, 
but the latter to be only an evaſion of it, The rule was therefore diſcharged with 
coſts, Gray v. Aſhton, 3 Burr. 1788. 


17. An action of debt was brought for an amercement in a court leet, and the 
firſt count in the declaration ſtated, that the plaintiff was ſeiſed of the manor of 
St. Giles in the Fields, Bloomſbury, and that there is a cuſtom within the manor, for 
ſix ale-conners to be appointed by the ſteward ; that they, or the major part of 
them, ought to view, ſearch into, and weigh all the loaves of bread. within the 
manor, not exceeding three-penny loaves, or half-quartern loaves, in order to ſee 
whether the ſame be of due weight; that they are to preſent every ſuch baker, 
whoſe bread is found wanting in its due weight; and that if any baker hinder 
thoſe ale-conners from ſearching and weighing his bread, they may, after requeſt 
and refuſal, preſeat ſuch baker at the next court leet, That the defendant, on the 
I;th of April 1746, was an inhabitant, and a baker within the manor ; and that at 
a court leet held on the ſame day, fix ale-conners were appointed and ſworn, in 
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order to ſearch and preſent as above-mentioned; that on the 19th of June 
1746, five of theſe ale-conners perambulated the manor, and went to the 
defendant to weigh his bread, and that he refuſed to permit them to weigh 
it. That therefore at the next court leet, they preſented him to the Court, 
who amerted him to thirty-nine ſhillings, to be paid to the plaintiff, the lord 
of the manor, whereby an action accrued. The ſecond count ſtated another 
cuſtom, viz. that at every Eaſter court leet in this manor, a jury is appointed 
to ſearch and weigh the bread of all bakers within the manor, above the price of 
three-penny loaves; that the jury perambulated the manor, in order to ſearch and 
weigh bread ; that the defendant refuſed to permit this jury, which conſiſted of thirty- 
one perſons, to weigh his large bread, or to view it; and therefore they preſented 
him to the leet, who amerced him to thirty-nine ſhillings, by which an action accrued 
to the plaintiff, The third and laſt count in the declaration was upon a mutuatus, 
for twenty-two ſhillings ; making up the whole demand in the declaration, which was 
of a plea of debt, that the defendant might render to the plaintiff 5 J. which he 
owed to, and unjuſtly detained from him. To this declaration the defendant 
demurred generally. And after the demurrer had been fully argued, Lord Chief 
Juſtice Lee delivered the opinion of the Court as follows. There are three counts 
in the declaration, to which there is a general demurrer; ſo that if any one of the 


counts be good, judgment mult be for the plaintiff, if ſuch count can be properly 


Joined with the other two; and we are of opinion, that the count upon the mutuatus 
is and may be joined with debt for an amercement in a court leet, and that they 
are not actions of different kinds. The whole three counts are for a debt created 
by different means, but all upon contract; the two firſt upon implied contracts at law, 
and the mutuatus upon an expreſs contract. The true way therefore to judge of the 
matter is this, that whenever the ſame proceſs and judgment are in two counts they 
may be joined, otherwiſe they cannot ; the proceſs and judgment in all theſe three 
counts are the ſame, and they are very ſimilar; for as debt on an amercement 
cannot be maintained againſt an executor, ſo neither can debt upon a mutuatus be 
maintained againſt an executor, becauſe wager of law lies in both. As therefore 
the mutuatus 1n this caſe is a good count, and may be joined, we muſt give judg- 
ment for the plaintiff; for non conſtat but that upon a trial he might be able to prove 
that count, and take a verdict upon it, although the other counts ſhould be bad; and 
therefore we have no occaſion to give any opinion upon the other two counts. 
Duke of Bedford v. Alcock, 1 Wilſon 248. 


18. An action of debt was brought upon a judgment of non-ſuit in an inferior court, 
and the defendant demurred generally to the declaration. The objections taken 


upon arguing the demurrer were, 1ſt. That debt upon a judgment of non-ſuit in an 


inferior court would not lie. 2d. That if it would, yet the declaration was bad in 
ſubſtance, becauſe it did not appear that the plaint in the court below, was levied 


for a cauſe of action ariſing within its juriſdiction. 3d. That the declaration ought 


to have ſet out the plaint, and the ſubſequent proceedings thereon. The Court gave 
| judgment 
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judgment for the plaintiff upon the fuſt argument, and ſaid that the declaration 
was a very good one, both in form and ſubſtance ; for the non-ſuit 1s laid to be 
given and recorded at a court held within its proper juriſdiction, and that is ſuffi- 
cient; as the proceſs of the plaintiff below may have been illegal from the beginning 
to the end, for any thing we know to the contrary ; beſides, the declaration would 
have been good even upon a ſpecial demurrer. Murray v. Wilſon, 1 Wilſon 316. 


19. An action of covenant was brought againſt the aſſignee of a leaſe, by the 
huſband of the heir at law of the original leſſor. The declaration, in ſtating the 
plaintiff's title, ſet forth, that one William Strowbridge was ſeiſed in his demeſne 
as of fee, and being ſo ſeiſed, granted the leaſe on which the action was brought. 
That he afterwards became ſeiſed of the reverſion, in his demeſne as of fee; and 
that upon his death, the reverſion deſcended and came to Joanna, the wife of the 
plaintiff, as the grand-daughter and heireſs at law of William Strowbridge, where- 


upon the plaintiff became, and from thence till the expiration of the term, was ſeiſed 
of the ſaid reverſion in his demeſne as of freehold, in right of the ſaid Joanna his wife, 


To this declaration the defendant demurred, and aſſigned for cauſe of demurrer, that 
it was ſtated in the declaration, that the plaintiff was ſeiſed of the reverſion of the 
demiſed premiſes in right of Joanna his wife, whereas it ought to have been alleged, 
that the plaintiff and Joanna his wife, in right of the ſaid Joanna were ſeiſed in their 
demeſne as of fee, of and in the ſaid demiſed premiſes. After arguing this demurrer, the 
Court were of opinion, that this was a good objection in point of form, upon a ſpecial 
demurrer; for it is the eſtabliſhed practice to ſtate the exact title; and therefore 
it is a fault in form, to depart from it. They were therefore going to give judgment 
for the defendant, but the plaintiff's counſel moving for leave to amend, it was 
granted, on the payment of coſts, Polyblank v. Hawkins, Doug. 314. 


20. A bill was brought by the executrix of an attorney and ſolicitor, to be paid 
the amount of ſeveral bills due to her teſtator, for buſineſs done by him for the 


defendant. As to ſo much of this bill as ſought to compel the defendant to pay the 


amount of the bills, the defendant demurred; and for cauſe of demurrer ſhewed, 
that the plaintiff's remedy to recover what might appear to be due to her from the 
defendant, was and ought to be by ſuit at law, where theſe matters are properly 
triable and determinable ; or at leaſt by an application to the Court in a ſummary 
way, and not by ſuit to harraſs and vex the defendant in taking copies of long 
and expenſive proceedings and depoſitions, touching the ſeveral items or particulars 


of the plaintiff's bill, And after argument, the demurrer was allowed. Parry v. 
Owen, Amb. 109. 


21. The defendant being patron of a living, preſented his clerk to the biſhop for 
inſtitution, who, underſtanding that the clerk had given a bond to reſign upon de- 
mand, refuſed, on that account, to admit him, conceiving the bond to be ſimoni- 
acal. Upon a Quare impedit being brought againſt the biſhop, he filed his bill in 
chancery againſt both the patron ard the clerk, for a diſcovery of the bond, in order 
to make uſe of it for his defence at law. To this bill the defendants demurred; and 


3B 2 | after 


3d. Aug. 

873%. 
Reg. Lib. B. 
p- 502. 


Trinity Term, 


1781. 
Reg. Lib. B. 


p-. 506. 


372 


No entry. 


Anſwers, Pleas, and Demurrers. 


after argument, Lord Thurlow ſaid, two objections are made to the diſcovery 
ſought; iſt. That it will ſubject the defendants to penalties as a ſimoniacal contract. 
2d. That the diſcovery is immaterial. As to the firſt objection, it is very clear, that 
if any plaintiff, for any purpoſe, demands a diſcovery which leads to a legal accuſa- 
tion, he is not entitled to it. If the plea can be ſupported from the evidence to be 
diſcovered, I muſt not enforce the demurrer. If there were no caſes, I ſhould think 
it clear, that a mere bond of reſignation could not be criminal, unleſs it were for 
profit or. benefit to the patron, Many caſes have been determined, that the bonds 
are good; and the effect of theſe determinations is, that the bonds are not only not 
ſimoniacal, but that they are not againſt the policy of juſtice. As to the ſecond ob- 
jection, this is the firſt inſtance of a demurrer for immateriality. If a demurrer was 
to a bill where the matter was obviouſly frivolous, the Court might interfere; here 
one of the caſes cited for the defendants, Peel v. Lord Carliſle, 1 Strange 227. treats 
the matter as too well ſettled to be argued. It was argued and determined the 
ſame way. But it is ſaid, there is a difference between this, and when it is between 
patron and clerk. I cannot bring my mind to this argument, for the biſhop has 
never been compelled to accept the reſignation. The queſtion, as decided, carries 
this along with it, that where the bond has been applied to a bad purpole, the 
Court would reſtrain; but this is a different queſtion, Whether a man, who ought to 
be independent of every controul but the court Chriſtian, ſhall ſubject himſelf, by 
contract to any but his ordinary. It has never been decided in ſpecie, that the 
biſhop is compellable to admit the clerk, but it has been decided, that the contract 
is not illegal. This, however, is not ſtated as the ground of the preſent opinion. 


It is not too much to ſay, that where a man comes for a diſcovery of evidence ma- 
terial to his defence, the party ſhall not protect himſelf againſt the diſcovery, unleſs 


he can ſhew himſelf liable to penalties, which I think he has not ſufficiently done. 
There is no inſtance of the Court having refuſed a diſcovery, becauſe it was incon- 
venient to the party making it; for the plaintiff pays the coſts of the application; and 
whether it is material or not, is chiefly for him to judge. I am of opinion, that in 
this caſe the defendants ought to make the diſcovery, and it will remain with another 
Court to conſider how far it is material. Therefore the demurrer was over-ruled. 
Biſhop of London v. Hicbe, 1 Brown 96. 


22. W. J. by his will, deviſed the premiſſes in queſtion to his wife for life, re- 
mainder to truſtees, to preſerve, &c. and immediately after the deceaſe of his wife, 
he gave the ſame to his daughter, Elizabeth, for her life, with remainder to the ſaid 
truſtees to preſerve, &c. remainder to the heirs of her body, lawfully to be. begotten, 
remainder to A. his grandſon, his heirs and aſſigns for ever. Then followed. theſe 
words. It being my will and meaning, that after the deceaſe of my wife, my 
* ſaid daughter ſhall have only an eſtate for life in the premiſſes, and that after her 
« deceafe, it may go to the heirs of her body; and in default of ſuch heirs, ſhould 
<« veſt in my grandſon, and his heirs, and that my ſaid daughter ſhould not have any 


power to defeat my intent.” After the death of the wife, the grandſon filed his 


bill againſt the daughter, Elizabeth, and the truſtees, praying that ſhe might be de - 
| clared 
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clared to be only tenant for life, and that a conveyance might be made by the 
truſtees accordingly, in ſtrift ſettlement. To this bill the defendants demurred; 
inſilting, that ſhe was ſeiſed of a veſted eſtate tail, and that the plaintiff had no 
veſted] eſtate whatever, After argument, Lord Loughborough, as firſt Lord Com- 
miſſioner, delivered the opinion of the Court; ſaying the caſe depends on two points, 
iſt. It is contended by the def: ndants, that theſe are deviſes of legal eſtates, con- 
ſequently that - the truſtees have no eftates to convey; and if this propoſition be 
true, the conſequence is clear, that the demurrer muſt be allowed. ad. That ſup- 
poſiinc; them equitable eſtates, Elizabeth is intitled to a veſted eſtate tail, and conſe- 
que no conveyance can be ordered, becauſe it would be nugatory. This ſecond 
que involves the conſideration of ſeveral important caſes, as Bagſhaw v. 
Spe Garth v. Baldwin; but it is unneceſſary to enter into it, if the former 
qu s clear, and we are all agreed that theſe are legal eſtates. The firſt to 
the es a clear legal eftate, and that to the daughter is alſo a clear legal eſtate; 
after the widow's eſtate unneceſſarily, and after the daughter's neceſſarily, as the 
partics thought, are introduced truſtees to preſerve contingent remainders, who take 
clrar legal citates pur auter vie. The ſubſequent words go to reſtrain the eſtate of 
the daughter, but how far they will operate, is a proper queſtion for another juriſ- 
diction; they are not ſtronger than the words which have been uſed in other caſes, 
as in inen v. Robinſon, 3 Atk. 736. the giving an eſtate without impeachment of 
waſte, or the interpoſing truſtees to preſerve contingent remainders. But it is con- 
tended, {tom the power given to the truſtees to do all neceſſary acts to effectuate the 
teſtator's intentions, that it is ſufficient to turn their eſtates pur auter vie, into an 
eſtate in fc, or that it is giving a power, which requires a fee to be able to give it 
effect. In fair reaſoning, the latter part of the propoſition is no more than the firſt, 
If we were to uſe theſe words, to enlarge the eſtate of the truſtees, we ſhould go too 
far, for it would be to render other words in the will uſeleſs; and the eſtates to the 
truſtees, for the lives of the wife and daughter niuſt be ſtruck out, for they could not 
have a legal fee, and eſtates pur auter vie at once in the fame lands. The meaning 
only was, that they ſhould have the powers incident to their character of truſtees to 


preſerve contingent remainders. Therefore the demurrer muſt be allowed; and it 


is unneceſſary to anticipate any future caſe, as to the effect of the limitation. Thong 


v. Bedford, 1 Brown 313. 

23. A bill was brought againſt the Eaſt India Company, and their ſecretary, 
ſtating, that a cow!, or leaſe of the permiſſion to ſupply the inhabitants of Madras 
with tobacco for ten years, had been granted to the plaintiffs, ſigned by one John 
Smith, a perſon authoriſed by the Company. That the plaintiffs as leſſees, cove- 
nanted to provide the ſettlement at a reaſonable price, and that tobacco being con- 


| ſidered in the Eaſt Indies as a neceſſary of life, had been from time immemorial 


ſupplied to the Company's ſettlement in this manner. The bill further ſtated, that 
in 1782, and before the expiration of the ten years, the Company, by their ſervants. 
in India, diſpoſſeſſed the plaintiffs, and granted another cov! to other perſons, for 


the ſupplying of tobacco, and that the plaintiffs intended to 1 an action againſt 


the 
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the Company, but could not ſupport the ſame, without the evidence of perſons 
reſident in the Faſt Indies. The bill therefore prayed a commiſſion for the exami- 
nation of witneſſes, and that the Company and their ſecretary might diſcover by 
whom, and under what authority, the ſecond cow! was granted; and might for 
that purpoſe, ſet forth letters, &c. received from their ſervants in India. To this 
bill the defendants demurred generally. The demurrer was argued before Sir Lloyd 
Kenyon, Maſter of the Rolls, ſitting for the Lord Chancellor; and afcer argument, 
his Honor ſaid, I thought at the outſet, that the caſes of a corporation, and of an 
individual, were different; but I am glad to have the authority of Lord Talbet, in 
the caſe of Whyte v. Meal, 3 Will. 310. that they are not ſo. In ordinary caſes, 
when an action has been brought, the Court as auxiliary to the remedy, will grant 
the commiſſion; and this is conſtantly done in the Court of Exchequer, in caſes of 
inſurance. I admit, that no ſuit will lie in this Court againſt a ſovereign power, 
for any thing done in that capacity; but I do not think that the Eaſt India Company 
is within that rule. They have rights as a ſovereign power, and they have alto duties 
as individuals; if they enter into bonds in India, the ſums ſecured may be recovered 
here; and in this caſe they, as a private Company, have entered into a private con- 
tract, to which they muſt be liable. If the diſcovery prayed were of a matter which 
would be felo de fe, it would be improper to ſuffer any delay or expence; but here 
is a prima facis ground of action, for the Company hath put other perſons in the 
way of doing the plaintiffs an injury. But it is ſaid, that no action has been brought. 
In addition to the caſes cited on this part of the queſtion, I remember one in point, 
that the commiſſion may be granted before any action is brought. The diſcovery 
may be neceſſary before the declaration can be drawn, if the ſuit be by original, 
which I believe in the caſe of a corporation it muſt be. I think therefore, that the 
plaintiffs are intitled both to the diſcovery, and the commiſſion. It was then ſug- 
geſted by the counſel for the defendants, that it would be perilous for the ſecretary 


to diſcover matters prejudicial to the Company. To which his Honor ſaid, that 


if any part of the letters called for were ſo, he need not diſcover thoſe parts; and 
that in a caſe of Walpole, and Rlliſon v. White it was ſo ordered, that the diſcovery 
ſhould be only of thoſe parts of the letters which were neceſſary. Therefore the 
demurrer was over-ruled. Moodamay v. Eaft India Company, 1 Brown 469. 

24. The plaintiff filed his bill as the next of kin and legatee of one Daniel Morgan, 
deceafed, ſtating, that on the 22d, of December 1784. the teſtator ſent for an attor- 
ney to prepare his will, who attended him, and took inſtructions for that purpoſe ; 
and having prepared the will accordingly, he attended the teſtator again on the next 
day, in order to fill up ſeveral blanks; and get the will executed; but the teſtator 


was too ill to execute it, and died on the 24th. This unexecuted will was in favour 


of the plaintiff, but a former will made by the teſtator in 1783, was proved by the 
defendants in the Eccleſiaſtical Court, which will the preſent bill impeached, as 
having been obtained by fraud; the bill then ſtated, that divers proceedings had 
been had in the Eccleſiaſtical Court, relative to this former will, in confequence of 
which the probate was called in, and the diſpute ended in a compromiſe, and a re- 
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leaſe from the plaintiff. This releaſe was alſo impeached by the bill, as having been 

fraudulently obtained ; and the bill further ſtated, that the defendants, who had got 

poſſeſſion of the property, were inſolvent in their circumſtances. The bill therefore 

prayed, that the releaſe might be ſet aſide, that an account of the perſonal eſtate 

might be taken, that a receiver might be appointed, and the defendants reſtrained 
from receiving any more of the property; and that what had been received might 
be paid into the bank; but no particular application of the money was prayed, To fo 
much of this bill as prayed the account, the defendants demurred for want of title; 
becauſe, until the plaintiff had eſtabliſhed the teſtamentary paper, he had no right 
to claim an account. After this demurrer had been fully argued, Lord Turo 
ſaid, I was very much ſtruck when the caſe was fiiſt opened, at the hardſhip of a 
perſon being obliged to anſwer upon ſuch light grounds; but there is more difficulty in 
the Court's deciding upon the degree of probability of ſucceeding in the Eccleſiaſtical 
Court. 1 ſtate this independent of the fraud. I am afraid that after all the caſes 
cited to me, there can be no account, nor any ſecurity taken, during a ſuit in the 
Eccleſiaſtical Court. But this caſe goes further. The bill ſtates, that the plaintiff's 
attorney was corruptly prevailed upon to adviſe his client not to ſue. He ſtands 
before me as a man ſuing an adverſary, confeſſedly afraid of the event of the 
ſuit, and ready to recur to wicked projects, in order to guard againſt that event. 
When this Court goes on, it will take care not to oppreſs the party, as to paying 
the money in, without ſufficient proof. But I think the demurrer bad in point of 


form, for you cannot demur to a diſcovery, without demurring to the relief; 
and then you do not demur to the thing required, but to the means by which it is 
to be obtained. Therefore the demurrer was over-ruled. Morgan v. Harris, 


2 Brown 121. 


25. This bill was brought by ſeveral of the creditors of Thomas, Lord Foley, and 
Edward Foley, Eſq. his brother, againſt the ſurviving truſtee, and the executrix of the 
deceaſed truſtee, under the will of Thomas, Lord Foley, deceaſed ; ſtating the particulars 
of the debts due to the ſeveral plaintiffs, and then ſtating the will of the late Lord Feley, 
whereby he deviſed divers parts of his real eſtates to truſtees, for two ſeveral terms 
of 99 years, and 101 years, upon the truſts after mentioned; and ſubje& thereto, and 
to the truſts thereof, the eſtates compriſed in the gg years term, were deviſed to his 
eldeſt ſon, Thomas, now Lord Foley, for life, remainder to truſtees to preſerve, &c. 
with remainders over; and the eſtates comprized in the term of 101 years, were de- 
viſed to his youngeſt ſon Edward Foley, in like manner. And the truſts of theſe two 
terms were declared to be, that the truſtees ſhould in the firſt place, according to 
their will and pleaſure, and not otherwiſe, allow yearly to his ſaid two ſons, any 
ſum or ſums of money, not exceeding 6000/7. in any one year, until ſuch of their 
debts as ſhould be due at his deceaſe, were firſt paid and diſcharged; but ſo as his 
ſaid two ſons, or either of them, ſhould have no other eſtate, right, title, or inte- 
reſt, in or to the rents and profits of the premiſſes compriſed in the ſaid terms, than 
what the truſtees ſhould in their abſolute, free, and uncontrouled power, direction, 
and inclination think proper and expedient; in the next place, to pay thereout ſuch 
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part of the principal and intereſt due upon a mortgage made to Robert Child, Eſq; 
as ſhould be unſatisfied at the teſtztor's deceaſe; and in the next place, to pay and 
diſcharge all ſuch debts of his ſaid two ſons, Thomas and Edward, and the intereſt 
due thereon reſpectively, as in any ſchedule or ſchedules annexed to his will, or to 
be by him thereafter made and ſubſcribed, ſhould be contained, or as the truſtees, 
in their judgment and diſcretion, ſhould think fit and expedient; but fo as no one of 
the creditors of his ſaid two ſons, Thomas and Edward, other than ſuch whoſe debts 
ſhould be ſo ſcheduled, ſhould have a lien upon, or power over any of the premiſſes 
compriſed in the ſaid two ſeveral terms; and after the deceaſe of the ſurvivor of 
his ſaid two ſons, and payment of the ſaid mortgage, and ſcheduled debts, and the 
coſts and charges of his truſtees, the teſtator declared his will to be, that the ſaid 
terms ſhould wait upon, and attend the inhericance of the premiſſes therein re- 
ſpectively compriſed. The bill then ſtated, that ſince the death of the teſtator, the 
truſtees had paid and ſatisfied the mortgage to Mr. Child, the debts enumerated 
in the ſchedule to the teſtator's will, and all other the debts of Thomas, now Lord 
Foley, and Edward Foley, which they or either of them owed at the time of making 
the will, except the debts due to the plaintiffs. And then the bill charged, that the 
teſtator's will, fo far as it endeavoured to enable the truſtees to pay to Thomas, now 
Lord Foley, and Edward Foley, the ſum of 6000/7. per ann. or any part of it, was 
a fraud upon the law, and upon their other creditors; and therefore the bill prayed 
an account, and if all · the aforeſaid debts were paid, that then the ſaid two terms 
might be declared to be poſſeſſed by the ſurviving truſtee, in truſt to attend the in- 
heritance; and that he might be reſtrained by injunction, from ſetting them up to 
defeat any action, ejectment, or other remedy which the plaintiffs might be adviſed 
to purſue, for the recovery of their debts. To this bill the defendants demurred 
generally; becauſe the plaintiffs had not ſhewn any title, in equity, to the diſcovery 
and relief thereby prayed. After arguing this demurrer, Lord Thurlow ſaid, I 
would not willingly break in upon any power given by a father to controul the ex- 
travagance of his ſons, for I would rather extend thoſe powers, than controul them. 
But in the preſent caſe the queſtion is, Whether the purpoſes for which the truſt 
was created being exhauſted, as it, mult be taken they are, a truſt does not reſult to 
the tenants for life. It has been ingeniouſly argued, that there are truſts extending 
beyond their lives, and that if thoſe truſts are ſufficient, the ſons are to have no in- 
tereſt during their lives. The nature of a reſulting truſt is, that it is ſuch as eſcaped 
the intention of the teſtator; and here the intention of raiſing a truſt, beyond the pay- 
ment of the ſcheduled debts, is ſo totally unexpreſſed, that no truſt can be raiſed 
upon the terms uſed. If there were words to give the truſtees a power of diſpoſing 
of the rents and profits for any further purpoſes, I ſhould have been glad to have 
taken hold of them. The rule of law is, that where the truſts of a term are ex- 
hauſted, a truſt reſults, for want of a further diſpoſition, to the legal tenants. In 
my judgment, theſe muſt now be reſulting truſts; and therefore they muſt go to 
the tenants for life. The diſcretion of the truſtees ſhould be extended againſt ſuch 
plaintiffs as inele, as far as poſſible, if there were ſuch grounds as. would apply to 
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other caſes as well as this. I do not ſee what they expect to gain by their bill, but 


cannot ſtop them at this period of the cauſe. And therefore the demurrer muſt be 
over- ruled. Davidſon v. Foley, 2 Brown 203. 


26. The defendant obtained an order for time to anſwer, and at the expiration of 2% Term, 

the time, put in a demurrer. It was then referred to the Maſter, to ſee whether 2 
£ | Ba eg. Lib. A. 

the demurrer was regular, and he reported it to be fo. The plaintiff then excepted p. 452. 
to the report, and after the exception had been argued, Lord Thurlow ſaid, When 
you take time to anſwer, you conſent to anſwer. If you applied on particular 
grounds for leave to demur, I might grant the motion, but not to demur alone; 
but if the application is to anſwer, the party himſelf cannot diſpenſe with it, but 
muſt anſwer. And therefore the exception was allowed. Kenrick v. Clayton, 
2 Brown 214. 


27. The plaintiff in this caſe was a builder of ſome houſes, under a contract for No entry. 
8001. but ſome of the defendants had, in his abſence, given directions to his ſer- 
vants, for alterations and further erections, out of the original plan. He therefore 
brought his bill, ſuggeſting his equity to be the want of witneſſes to prove theſe 
orders, and therefore praying a diſcovery of them, and of the extra-work, and to 
be paid for the ſame. To this bill the defendants demurred generally; inſiſting, 
that the plaintiff had no equity, but that his whole remedy was at law. After ar- 
gument, Lord Thurlow ſeemed to doubt much as to the courſe of the Court, and 
to think it incumbent on the plaintiff ro know what he prayed; and that therefore 
if he prayed relief, where he was intitled only to diſcovery, the defendants might 
take advantage of it by a general demurrer, and the bill ſhould be diſmiſſed. That 
it was a hardſhip, becauſe upon a long bill filed, there chanced to be a right to a2 
diſcovery, the defendants ſhould be put to the expence of taking a copy, and not be 
able to avoid it 'by a genera] demurrer. That the matter had been often mentioned, 
and his inclination had been as it was now; but if the courſe of the Court was other- 
wife, the demurrer mult be over-ruled without coſts. Fry v. Penn, 2 Breton 280, 


28. But in a ſubſequent caſe, where the bill was for diſcovery and relief, and No entry. 
the plaintiff was. intitled to a diſcovery only, the defendant demurred generally; and 
Lord Thurlow allowed the demurrer, ſaying, that he had occaſion to conſider this 
ſubject very much lately, and that he thought it incumbent on the plaintiff to ſhape 
his bill, according to what he had a right to pray. Price v. James, 2 Brown 319. 


29. Clementina Stewart intermarried with Alexander Moray, who was poſleſſed of Trinity Term, 
a large fortune, and upon whoſe death ſhe became intitled to a conſiderable jointure. Reg Lib. n 
Clementina, at the death of her huſband was pregnant, and in order to make ſome p. 595. 
proviſion for the child, ſhe contracted with Charles Moray, her late huſband's bro- 
ther, for the ſale of her jointure, for 9500/. but before the contract was compleated, 
ſhe made and figned the following note. Edinburgh, January 28th, 1788. Three 
* months after date, I promiſe to pay to John Here, or bearer, the ſum of 95001. 
_ ſterling, value received by me, Clementina Moray.” This note ſhe delivered into 
the hands of one George Seton, whom ſhe afterwards married, and he indorſed thereon 
the following declaration of truſt. © The within bill for 9500 J. was ſigned and 
„ 30 : « given 
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te given to me by Mrs. Moray, as a proviſion for the child of which ſhe is pregnant, 
« and my name is made uſe of as a truſtee only for ſuch child. Witneſs my hand, 
« George Seton.” The contract with Mrs. Moray having been carried into execution, 
the money was paid into the hands of one Walker. Clementina afterwards thought 

proper to file her bill againſt George Seton, in order to compel him to deliver up the 
note, but without making Alexander, her fon, who was then born, a party. Where. 
upon Alexander, by the ſaid George Seton, as his next friend, and George Seton in his 
own right, filed a croſs bill; praying that the agreement entered into by the note, 
and the declaration of truſt, might be eſtabliſhed, and the money called in, and in- 
veſted in Government ſecurities, upon the truſts, and that the funds in which it 
ſhould be inveſted, might, upon the death of Clementina, be ſubject to the truſt for 


the child. To this croſs bill Cementina put ina general demurrer for want of equity. 


12th. March, 


1792. 
Reg. Lib. A. 


P- 177. 


After argument, Lord Thurlow thought that the bill was improperly arranged as 
to the parties; that the child ſhould have appeared by ſome other next friend, and 
that the action at law ought to be brought by the child, againſt George Seton and 
Clementina, who was now admitted to be his wife, as for her debt before marriage; 
but his Lordſhip ſaid, he could not undertake to ſay, that a promiſſory note given 
by a woman to a truſtee for her child, was nudum padtum, and that where a cęſtui 
que truſt is a joint plaintiff with the truſtee, in a bill on ſuch a ſubject, he could not 
diſmiſs the bill againſt the ceſtui gue truſt. And therefore the demurrer was over- 
ruled. Seton v. Seton, 2 Brown 610. 


350. In a bill brought to perpetuate the teſtimony of witneſſes, touching a right of 
common, ſome of the plaintiffs claimed to be ſeiſed in fee of certain meſſuages in 
the townfhip of H. and others of them were occupiers of certain meſſuages in the 
ſaid rownſhip; and the bill ſtated, that the tenants, owners, and occupiers of ſuch 
meſſuages, in right thereof, or otberwiſe, had a right of common of paſture in and 
upon a certain waſte or common called B. and alſo a way or road over certain in- 
cloſed lands belonging to the defendant, in the pariſh of D. To this bill the defend- 
ant demurred; and for cauſe of demurrer ſhewed, that the plaintiffs had not ſtated 
any legal right, in any perſons, to have common or way in the premiſſes; that 
there were joined in the bill ſeveral perſons as plaintiffs, who appeared by their own 
ſhewing, to have diſtin rights to their eſtates, and to their ſuppoſed right of com- 
mon and way; and that it did not appear in reſpect of what meſſuages, lands or 
tenements in particular the right of common and way was claimed. After this de- 
murrer had been argued, Lord Thurlow ſaid, You have not ſtated, whether the 
right of way and common is appurtenant or appendant to the land, &c. which you 
hold, but fyou ſtate it looſely, that you have ſuch right, as belonging to your 
eſtate, or otherwiſe; ſo that your bill is to have a commiſſion to try any right of 
common and way whatever, The difference between ſpecial pleadings, and plead- 
ings in this court 1s, that a great deal of verbiage is allowed here, but ſtill there muſt 
be ſome ſubſtance, If you want to perpetuate evidence, you muſt ſhew by what 


right you claim. Therefore the demurrer was allowed. Creſſett v. Mytton, 
3 Braun 481. 


31. The 
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31. The bill, in this caſe, was brought by ſeveral perſons, who were the aſſignees Za Ferm, 
of certain judgment creditors of one William Lewis, of the iſland of Jamaica. It Reg. Lib. A. 
ſtated their particular demands, and that Lewis, in 1784, conveyed his eſtates in p. 232. 
Jamaica to truſtees, in truſt to pay him zooo!. a- year, and that he then went to 
France, where he [till reſided. That there were other judgments, prior to thoſe of 
the plaintiffs, and that the defendant, who was one of the truſtees, had a large ſum 
of money in his hands belonging to Lewis. And therefore the bill prayed, that the 
defendant might be decreed thereout, to pay the plaintiffs what was due to them 
upon their judgments. To this bill the defendant put in a general demurrer. Lord 
Thurlow, at the firſt opening, thought there was a defect of parties, and that the 
aſſignors of the judgments ought to be before the Court; but at the concluſion of the 
argument, his Lordſhip ſaid, that it being a judgment in Jamaica, the bill ought to 
have ſhewn its legal effect there, It is the ſame with that of a judgment here, the 
lands are open to you, and you may take them by an elegit. You lay, by your bill, 
that they are protected by other judgments, but that is no head of equity; and 
therefore the demurrer muſt be allowed. Cathcart v. Lewis, 3 Brown 516. 


32. The bill, in this caſe, was brought to ſet aſide a purchaſe made by the defend- %% Je 
ant, twenty-eight years before, charging.a great many inſtances of fraud and miſe 1792. 
repreſentation, by which the plaintiff had been deceived in the value of his eſtate, % Þ 
To this bill the defendants put in a general demurrer ; and, for cauſe, ſhewed, that Entered by 
the- plaintiff had not ſhewed any title in equity to call the defendants in queſtion, 2 * 
touching the matters therein contained; that it appeared by the bill, that the laſt Browne. 
tranſactions thereby ſought to be impeached, happened twenty-eight years before the 
filing of the bill; and that the plaintiff had not ſhewn any juſt cauſe, why he had not 
ſooner inſtituted his ſuit. After this demurrer had been very fully argued, Lord 
Thurlow ſaid, the bill ſtates a fraud in the years 1760 and 1764, by miſ-repreſenta- 
tion as to the value of the eſtate, and the plaintiff ſtares himſelf as having been de- 
ceived. I am deſired, by the defendant, to gather from the circumſtances of the 
caſe, and from the length of time, chat the plaintiff ated with his eyes open, and 
that he confirmed the tranſaction at ſome period ſince 1764; but it does not appear 
when he was undeceived. This puts it out of the common caſe, and the only 
queſtion is upon the 4i#a, that length of time cannot be taken advantage of upon a 
plea or demurrer. It might as well be taken advantage of by a plea of the ſtatute 
of Limitations, as any other way. Therefore the demurrer was over- ruled. The 
next day his Lordſhip explained the grounds on which he had diſallowed this de- 
murrer; by ſaying, that length of time, proprio jure, was no reaſon for a demurrer; 
that it was only a concluſion from facts, ſhewing acquieſcence, and was not matter 
of law; and that he could not allow a party to avail himſelf of an inference from 
facts upon a demurrer. He deſired it might be attended to, that this would not affect 
the weight of ſuch circumſtances at the hearing. Earl of Deloraine v. Browne, 

3 Brown 633. 

33. The overſeer of the poor of a pariſh was indicted for diſobeying an order 
made by two juſtices of the peace, whereby the church-wardens and overſeers of the 

3C2 | parifk 


380 


15th Od. 

- 3943; 

Reg. Lib, A. 
p. 758. 


Anlwers, Pleas, and Demurrers. 


pariſh were ordered to pay to a pauper, one ſhilling and fix pence weekly and every 
week, for the ſupport of herſelf and her baſtard child. To this indictment the de- 


fendant demurred ; and upon the argument, two objections were taken. 1ſt. That every 
caption of an indiftment muſt ſhew that it was taken before a Court, having com- 

petent juriſdiction; whereas the caption of this indiftment ftates, that the Seſſions 
were held on Tue/day, the 4th of Oober, in the 25th year, &c, and then that the 
fame Seſſions were adjourned to Thur/day, the Gth day of July aforeſaid; therefore the 
Court, before which this indictment was found, was held without an adjournment, 
and had not a competent juriſdiction. 2d. That it appeared, that the order of 
juſtices was made on the 11th of September, and on the ſame day it was fhewn and 
delivered to the defendant; but the indictment did not ſtate, that the money was de- 
manded, either before or after it was due. After hearing counfel on. both ſides, the 
Court were of opinion, that the firſt objection was good; becauſe, by the caption of 
the indictment, it appeared, that the Court of Quarter Seſſions had no juriſdiction. 

Upon a demurrer to an indictment, the Court muſt look into the whole record, to 
ſee whether they are warranted in giving judgment on it; and therefore it is open to 
objections, as well to the juriſdiction of the Court where the indictment is found, as 

to the ſubject matter of the indiftment itſelf. As to the other point, the Court were 
of opinion, that the ſum ordered to be paid weekly, was due at the beginning of the 

week ; but they gave no opinion, whether a ſufficient demand was in this caſe ſtated 


to have been made. Judgment for the defendant. Rex v. Fearnley, 1 Term Rep, 
B. R. 316. 


| 


—” — — — — — — — — — — 


CHAP. XIII. 


Appeals. 


I. Of Appeals in Civil Caſes. 
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7. — 


I. Of Appeals in Civil Caſes. 


PON a petition of appeal from the Rolls, the party appealing may be 
let into new evidence, which was not read at the Rolls; but then as it was 
entirely his fault that it was not read there, it will not be allowed him upon any 
other terms than giving up his depoſit. Hedges v. Cardonell, 2 Atk, 408. 


2. Where 
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2. Where a decree is made by conſent of counſel, there lies no re-hearing, or appeal, 
although the party did not really give his conſent ; but his remedy is againſt his coun- 
fel, Sc. yet if ſuch decree was by fraxd and covin, the party may be relieved againſt 
it by an original bill. In the preſent cafe, one tenant in common had conſented to 
a decree for a ſale of the whole eſtate, and he was held to be bound by it, for the 
other parties were intereſted in that confent; becauſe their ſhares of the eftate would 
not fell ſo well ſeparate, as if the whole was ſold together. And Lord Hardwicke 
faid, that even if the party, fo conſenting, had afterwards petitioned that the Jand 
ſhould not be fold, yet the decree would not be varied; but his ſhare of the 


money ariſing from the ſale, would go to his perſonal repreſentative. Bradiſb v. 
Gee, Amb. 229. | 


3. The bill, in this cafe, was brought for an account of the rents and profits of an 
eſtate, and to be let into poſſeſſion, againſt the defendant, who was in poſſeſſion 
under an Elepit for the ſatisfaction of a debt. The cauſe was heard at the Rolls, 
where an account was directed; and in conſequence, the Maſter reported a balance 
in favour of the plaintiff of 931. 115. 34. When the cauſe afterwards came on upon 
the report, it was ordered, that poſſeſſion ſhould be delivered to the plaintiff, and 
that the defendant ſhould pay the 93. 113. 34. together with the plaintiff's cofts, 
From this order the defendant appealed generally, but the only ground of the appeal 
was the coſts. On the hearing of this appeal, two queſtions were made; iſt. Whe- 
ther the rule is ſo general, that a party cannot appeal for coſts? ad. Whether, as 
the defendant, was an incumbrancer, the eſtate was not as much hable to pay the 
coſts as the debt? Lord Hardwicke ſaid, that the rule is not ſo general with refpect 
to parties appealing for cofts only, but that in particular caſes it may and has beer 
diſpenſed with; and that in this caſe he thought it ſhould be diſpenſed with. There- 


fore the decree, as to the coſts, was reverſed. Owen v. Grifiths, Amb. 520. 
1 Vea. 250. 


4. But upon a ſimilar 1 in Lord Thurlow's time, his Lordſhip diſmiſſed it, 
- alfiemed the decree; ſay ing, that the above caſe of Owen v. Grifith, was upon an 
apparent miſtake ; for upon motion, before inrolment, the minutes of the decree 
might have been altered, Hardman v. Kent, 1 Brown 140. 


5. The following order was returned, by Certiorari, from the Seſſions holden for 
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the county of Cornwall. Upon the appeal of John Hoſkins, againſt a rate for the relief 


of the poor of the pariſh of Maddern, in the county of Cornwall the following notice 
was produced, which had been ſerved on the churchwardens and overſeers of Maddern; 
« ] do hereby give you notice, that I do intend to enter into and try ſuch appeal, at 
« the next general Quarter Seſſions of the peace, to be holden, &c. for that my ob- 
« jection to the ſaid rate or aſſeſſment, and my reaſon for appealing therefrom, and 
my charging it to be partial, unfair, unequal, and unjuſt, is that you have left 
cout and omitted in the ſaid rate, or aſſeſſment, the name of the Reverend William 
“ Borlaſe, as vicar of the ſaid pariſh of Maddern, and neglected to charge, rate, and 
« aſſeſs him for the ſmall tithes, dues, obventions, oblations, and offerings, due and 


% payable 
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de payable to him as the vicar of the ſaid pariſh of Maddern, and liable to be ratet 
« and aſſc ſſed towards the relief of the poor of the ſaid pariſh of Maddern, at the 

ce time of making the ſaid rate or aſſeſſment, and for ſome time before.” On hcar- 

ing this appeal, the Quarter Seſſions thought proper to.quaſh the rate, ſubje& how- 

ever to the opinion of the court of King's Bench; becauſe the value of the tithes was 

not ſhewn, whereby the rate might have been amended. A rule was accordingly 

obtained to ſhew cauſe, why the order of Seſſions quaſhing the rate, ſhould not be 

quaſhed. 1ſt, Becauſe no notice had been given by the appellant to Mr. Borlaſe, 
that his name ought to have been added to the rate, 2d. That the rate itſelf ought 
to have. been amended, and not quaſhed, After hearing counſel for and againſt the 
rule, the Court took time to conſider; and on a ſubſequent day, Mr. Juſtice 

Aſhhurſt delivered their opinion, to the following effect. There have been two 

objections made, iſt. That no notice was given to Borlaſe, whole name was omitted 
in the rate. 2d. That at all events the rate ſhould not have been gugſbed, but 

amended. As to the firſt of thele objections, there ſeems to be no ground for it. 
The ſtat. 17 Geo. II. c. 38, ſays, the party aggrieved may appeal to the next Quarter 
Seſſions, giving reaſonable voice to the churchwardens or overſeers of the poor of the 
pariſh, &c. and ſays nothing of any other perſon; neither does the nature of the 
caſe require it; for the complaint is againſt the churchwardens and overſeers, for 
having done injuſtice to the reſt of the pariſh, by their having left out perſons who 
ought to be rated; and by theſe means impoſed a greater burthen on thoſe who are 
rated, than they ſhould have done. It then becomes their buſineſs to take proper 
ſteps to gain all neceſſary information; and there is ſtill leſs accaſion for giving no- 
tice to the individual, if the juſtices ought to quaſh the rate, and make a new one. 
As to the ſecond objection, we are of opinion that the juſtices have done right in 
quaſhing the rate. For though this is the caſe only of a ſingle perſon omitted, it is 
impoſſible to draw the line; and it might as well be the caſe of fifry, which would 
impoſe upon the reſt of the pariſh a greater burden than they ought to bear. And it 
is not enough to ſay, that the more money is raiſed by the rate, the longer it will laſt; 
for it may be an inconvenience to many perſons to pay at once double the ſum which 
is neceſſary to be raiſed for the immediate purpoſes of the pariſh. The caſe of The 
King againſt the Churchwardens of St. Catherine's, Glouceſter, is in point, There the 
objection to the rate was the leaving out of the rate Mr. Pitt's tenants, for which the 
Seſſions quaſhed it. The Court ſaid the Juſtices had done right; for if all proper per- 
ſons had been rated, of courſe a leſs ſum would have been requiſite from the reſt of the 
pariſh. As to the caſe of the King againſt the Inhabitants of Witney, 5 Burr. 2634. 
the point before the Court was, Whether ſtock in trade ought to be rated? © The 

« Court ſaid, the Seſſions had not ſtated what the ſtock in trade was, or what 

« jt was that the rate had taxed, or whether the perſons rated had any ſtock, 
« or what that ſtock in trade was, nor any particular deſcription what trade was 
ce meant.” The Court indeed is made to ſay further, that, on quaſhing the old rate, 

a new one ought to have been made; but that was not the point on which the deciſion 
turned. And indeed it may ſeem doubtful, whether the Juſtices are the proper 
perſons 
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perſons to perform this office; as the conſequence of adding a new ſet and deſcription 
of perſons would be, that a great many enquiries muſt be made, which would exceed the 
bounds of the Juſtices' ſitting; and beſides the party, if over-rated, ought to have 
an opportunity of appealing, which I do not know that he could have from one 
Quarter Seſſions to another. The making of a rate is in its nature a miniſterial, and 
not a judicial act. For though they exerciſe a judgment in ſaying he ought to be 
rated, yet the quantum is a matter of fact, according to the value of the eſtate ; 
againſt all which, after the rate is made, he ought to have the liberty of appealing. 
Therefore, on the whole we are of opinion, that the rule muſt be diſcharged. Rex 
v. The Churchwardens and Overſeers of Maddern, 1 Term Rep. B. R. 625, 


6. An appeal was made to the Quarter Seſſions of Middleſex, by Jobn Abrahams, 
and two other perſons, on behalf of themſelves, and the reſt of the pariſhioners of 
St. Pancras,,againſt a warrant of appointment made by four juſtices, of Thomas Forreſt, 
John Powell, and one Jones, to be overſeers of the poor of that pariſh, The facts 
of the caſe were theſe; that the pariſhioners of St. Pancras had always been ac- 
cuſtomed to aſſemble in open veſtry on Tueſday in Eaſter week, in purſuance of a 
notice given, for the purpoſe of returning proper perſons to the magiſtrates of the 
diviſion, to be by them appointed to the offices of churchwardens, overſeers, and 
conſtables. That there being three diviſions with a feparate overſeer for each, and 
two or more perſons having always been nominated for each diviſion, the pariſhioners 
had always proceeded to make their election by voting; and on a return being made 
of the proceedings, by the veſtry clerk to the magiſtrates, they had invariably ap- 
pointed ſuch perſons as had the majority of votes. That on Tuęſday in Eaſter week 
1788, a number of pariſhioners attended, and ſix perſons were put in nomination 
for the office of overſeer for the enſuing year; when there appeared 136 votes for 
one Hall, 118 for Young, 94 for Forreſt, and 79 for Powell, Yet Jacob Leroux, an 
acting magiſtrate in the pariſh, who attended the veſtry and voted, without waiting 


for the return, ſigned a warrant appointing Forreſt and Powell, together with one 


Jones, overſeers for the enſuing year; and then ſent the warrant to three other juſ- 
tices, that they might ſign it, which they ſeparately did at their reſpective houſes. 
That the appointment ſo made in favour of the perſons in the minority, being in 
direct oppoſition to the uſual cuſtom of the pariſh, and without any cauſe, inaſmuch 
as Hall and Young were in every reſpect eligible to the office, and the warrant being 
alſo illegally ſigned, the appellants conceived themſelves aggrieved. On hearing 
this appeal, the Court of Quarter-ſeſſions vacated the order of the Juſtices. Where- 
upon a rule was obtained to ſhew cauſe, why the order of Sellions thould not be 
quaſhed, In the courſe of the argument, two objections were taken to this order, 
1ſt, That nobody but the perſon who was appointed overſeer could appeal under the 
43 Eliz. c. 2, 2d. That the appointment was good, notwithſtanding all the magr- 
ſtrates did not ſign it together. After hearing counſel in ſupport of theſe objections, 
the Court ſaid, a caſe may reaſonably be imagined to exiſt, in which the pariſhioners 
would feel themſelves aggrieved by the appointment of overſeers, when we recollect 
the enormous ſums of money which are received for the relief of the poor; as for 
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of their conference ſhould be the ground of their determination. 
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inſtance, if the magiſtrates were to appoint perſons who were inſolvent. As to the other 
queſtion, perhaps at this time of day no great inconvenience would follow; from 
permitting the appointment to be made by a ſingle magiſtrate, But we are to de- 
cide this queſtion upon the ſtatute 43 Elix. c. 2, the firſt ſection of which expreſoly 
declares, that the overſeers ſhall be nominated by two or more Juſtices of the Peace 
whereof one ſhall be of the quorum. Now theſe words are very material in the deciſion 
of a queſtion ariſing upon this ſtatute, For though in modern times, all the juſtices 
in the commiſſion, except one, are of the quorum, yet at the time when that act 
paſſed, ſome perſons were ſelected on account of their ſuperior knowledge, and ap- 


pointed to be of the quorum; however, we do not wiſh to decide on that ſort of 


argument. It is admitted, that in the caſe of orders of removal the Juſtices muſt 
act together, and for this reaſon, that they ſhould aſſiſt each other; and that the reſult 

Now this caſe 
cannot be diſtinguiſhed from that. This is not merely a miniferiai act, like ſigning 
a rate, for if it was, that might perhaps vary the queſtion; but it is a judicial act, 
wherein the Juſtices are to exerciſe a difcretion, and in order to make this a good 
appointment, they ſhould have acted together. With reſpect to the uſage which is 
ſtated in the caſe, no queſtion can be entertained about it; becauſe as the ſtatute 
43 Eliz. commenced in the time of legal memory, no uſage can prevail to oppoſe it. 
'The rule was therefore diſcharged. Rex v. Forreſt, 3 Term Rep. B. R. 38. 

7. A rule was granted for the defendants to ſhew cauſe, why a Mandamus ſhould 
not iſſue, directing them to receive, hear, and determine, an appeal of the inhabi- 
tants of H. againſt an order of two Juſtices, for the remeval of a widow and four 
children from the townſhip of S. to H. The order was made on the 26th of Novem- 
ber 1788, and executed on the 28th. It appeared, that the appellants attended at 


the next Quarter Seſſions, held on the 13th of January 1789, and moved the Court 


for leave to lodge the appeal, and reſpite the hearing of it to the then next Quarter 
Seſſions, On this motion the Court made the following order.“ For as-much as it 
« appears to this Court, that there has been ſufficient time ſince the removal of the 
© paupers, for the appellants to give notice, and come prepared to try this appeal 
« at this Seſhons, and no cauſe ſhewn why they did not proceed accordingly; it is 
« ordered, that the motion for lodging the ſame, and reſpiting the hearing to the next 
e Quarter Seſſions, be rejected.“ After this matter had been argued, the Court were 
of opinion, that the Juitices had not ated wrong; for the motion was in effect to ad- 

journ the appeal, and it was evidently the intention of the parties not to enter the 
appeal, unleſs the Court would adjourn it. The Juſtices are to judge of the rea- 
ſonableneſs of the time; and in ſome counties, they eſtabliſh a rule regulating the 
time of notice. Here it appears, that the order of removal was executed on the 
28th of November, ſo that there was ſufficient time for the appellants to give notice, 
and to come prepared to try the appeal; and the Juſtices, who are to judge of this, 
thought ſo. Therefore the rule was diſcharged. Rex v. The Juſtices of the North 


Riding of Yorkſhire, 3 Term Rep. B. R. 150. 


8. A Mandamus was applied for, to command the defendants to receive and de- 
termine an appeal at the general Quarter Seſlions, by the ſurveyors of the highways 


of 


Appeals. 


of the townſhip of L. againſt a conviction by a Juſtice of the Peace, dated the 15th 
of December 1789, for not having delivered in, purſuant to notice to the truſtees of a 
turnpike road, under the act 17 Geo. III. c. 106, a liſt in writing of the inhabitants of 

the townſhip, who were liable to do ſtatute duty. In which ſtatute it is provided, 
That if any perſon ſhall think himſelf aggrieved by any thing done in purſuance of 
te this act, &c. ſuch perſon may appeal to the Juſtices of the Peace, at any general 
«© Quarter Seſſion of the peace, to be holden for the Weſt Riding of the county of 
« York, within ſix calendar months after the cauſe of ſuch complaint ſhall have 
« ariſen; ſuch appellant firſt giving ten days notice at leaſt in writing of his intention 
« to bring ſuch appeal, and of the matter thereof, to the clerk or treaſurer to the 
« reſpective truſtees, and within four days after ſuch notice entering into a recog- 
© nizance before ſome Juſtice of the Peace for the ſaid Riding, with two ſufficient 
te ſureties, conditioned to try ſuch appeal, and abide the order of, and to pay ſuch 
© coſts as ſhall be awarded by the Juſtices at ſuch Quarter Seſſions; and the ſaid 
“ Juſtices at ſuch Seſſions, upon due proof of ſuch notice being given as aforeſaid, 
ce and of the entering into ſuch recognizance, ſhall hear and finally determine the cauſes 
«and matters of ſuch appeal in a ſummary way, and award ſuch coſts to the parties 
ce appealing or appealed againſt, as they the ſaid Juſtices ſhall think proper; and the 
ce determination of ſuch Quarter Seſfions ſhall be final, binding, and concluſive, to all 
ce intents and purpoſes.” On the 19th of December 1789, notice of appeal was 
given by the ſurveyors of the highways of L. againſt the conviction ; and on the 2gth 
of the fame. month, they entered into a recognizance to try the appeal at the next 
Seſſions. The appeal was accordingly entered, and the appellants being called upon 
to prove their notice of appeal; and it appearing to the Court, that the recognizance 
had not been entered into within four days after notice given to try the appeal, it 
was ordered, that the appeal ſhould be diſallowed, and that the conviction ſhould 
be affirmed. On the 19th of January 1790, which was within ſix months after the 
conviction, the appellants gave a ſecond notice of appeal for the enſuing ſeſſions; 
and within the four days entered into a recognizance to try the ſame. But the 
Court refuſed to proceed thereon, being of opinion, that the appellants were con- 
cluded by the firſt determination. After counſel had been heard againſt, and in 
ſupport of the rule for a Mandamus, the Court were of opinion, that it ought not 
to be granted; for though on the one hand, the Legiſlature have provided that the 
conviction of the rnagiſtrate ſhall not be final, and have therefore given to the party 
convicted a power of appealing, yet-on the other hand, it cannot be ſuppoſed that 
in giving him ſuch power, they meant to enable him to harraſs his proſecutors, and 
heap coſts upon them, by preferring informal appeals which could not conclude the 
matter. On the contrary, we are of opinion, that after the appeal was lodged, and 
adjudged by the Juſtices of Seſſions to be informal, they were fun officio, and could 
not take cognizance of the ſecond appeal. The ſtatute 43 Eliz. c. 2. /. 6. gives an 
appeal generally from any ſeſs or tax, or other act done by the churchwardens, &c. 
Now ſuppoſing an appeal lodged againſt any thing done by virtue of that act, which 
is diſmiſſed by the Seſſions on the ground of informality, and the original act 
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confirmed, was it ever conceived that a ſecond appeal could be lodged at any ſub- 
ſequent time, and the matter be again brought into judicial diſcuſſion? We are clearly 
of opinion that it could not. If the firſt appeal is not concluſive, we do not ſee 
where the line is to be drawn, or why a ſecond appeal might not equally be lodged, 
provided it came within the ſix months, although the Seſſions had diſmiſſed the firſt, 
after going into the merits, The appellant has no cauſe of complaint, for he has 
once proſecuted his appeal, and it was his duty to have taken care that it was brought 
forward in a proper form, but he neglected to do ſo; in conſequence of which the 
proſecutor has incurrred an expence, which he has not been reimburſed. It could 
never be in the contemplation of the Legiſlature, to permit the party convicted to 
bring a ſecond appeal, on account of his own negligence in the manner of inſtituting 
the firſt, and thereby oblige the proſecutor to incur the trouble and expence of a 
ſecond litigation before the ſame tribunal, There muſt be ſome period when the 
proceedings ſhould be cloſed, and none ſeems ſo proper as on the firſt appeal. 


Therefore the rule was diſcharged. Rex v. The Juſtices of the Weſt Riding of 
Yorkſhire, 3 Term Rep. B. R. 776. 


9. A poor-rate was made in Ofober 1789, and allowed in November following; 
againſt which the defendant appealed to the next Eaſter Seſſions, when the appeal 
was diſmiſſed with coſts, becauſe it was not made to the next Seſſions. Afterwards, 
the rate and the order of Seſſions were removed into the court of King's Bench by 


Certiorari, when that Court, without hearing any argument, confirmed the order, 
Rex v. Atkins, 4 Term Rep. B. R. 12. 


10 Two juſtices removed a pauper from TL. to Y. from which removal the latter 
pariſh appealed to the Seſſions, at which fifteen magiſtrates were preſent, eight of 
whom were for confirming the order, and ſeven for quaſhing it; but it was objected, 
that as three of thoſe eight were rated at L. they were intereſted and ought not to 
vote; they however perſiſted, and the order was confirmed; but ſubject to the 
opinion of the Court of King's Bench, on a caſe reſerving that queſtion. The orders 
having been accordingly removed by Certiorari, a rule was obtained to ſhew caule, 
why the original order of the two juſtices, and alſo the order of Seſſions confirming 
it, ſhould not be quaſhed. On the day for ſhewing cauſe, the counſel who ſhould 
have done ſo admitted, that the order of Seſſions could not be ſupported ; whereupon 
the counſel on the other fide deſired that the rule might be made abſolute. But the 
Court ſaid that could not be done, as no judgment for quaſhing the original order 
was entered on the rolls of the Seſſions. If the court of Seſſions had quaſhed inſtead 
of confirming the original order, there could have been no difficulty. But the parties 
cannot come here per ſaltum ; and as no judgment for quaſhing the order of juſtices 
was given at the Seſſions, we, as a court of error, cannqt do what the Court below 
ſhauld have done. We muſt make that part of the rule abſolute, which has for its 
object the quaſhing the order of Seſſions, and direct the juſtices below to enter a 
continuance to the next Seſſions, when they may decide it. And this the Court 
ordered accordingly. Rex v. The Inhabitants of Yarpole, 4 Term Rep. B. R. 71. 


11. By 


Appeals. 


11. By an act for dividing and incloſing two commons called Belper and Cherix 
Mard in Derbyſhire, an appeal is given to the party aggrieved by any act of the com- 
miſſioners to the Court of Quarter Seſſions, © within ſix calendar months after the 
« cauſe of complaint, at which ſaid general Quarter Seſſions the juſtices are autho- 
ce riſed and required to hear and determine the matter of every ſuch appeal, and to 
* make ſuch order as to them ſhall ſeem meet and reaſonable ;” and their deter- 
mination is final, The commiſſioners having made a drain in Belper, which it was 
ſuppoſed was not warranted by the act, and including the expence in an aſſeſſment on 
the proprietors of the incloſed lands, an action was brought for the purpoſe of trying 
the legality of the act of making this drain; and ſome of the proprietors wiſhing for 
an opportunity of inveſtigating the aſſeſſment, in caſe the action ſhould be determined 
in their favour, made a motion at the Michaelmas Seſſions of 1791, to receive an 
appeal againſt that aſſeſſment, and reſpite the hearing of it till the next Seſſions, But 
this the juſtices refuſed, becauſe the following Seſſions would not happen before the 
expiration of ſix mouths after the cauſe of complaint, A rule was therefore obtained 
from the Court of King's Bench, calling on the defendants to ſhew cauſe why a 
Mandamus ſhould not iſſue, commanding them to receive this appeal. After cauſe 
had been ſhewn, the Court ſaid they had no doubt, but that the clauſe in the 
act was compulſory on the juſtices, fo receive the appeal, but not to reſpite it; and 
as this was a conditional motion only, to enter the appeal in caſe the Seſſions would 
agree to reſpite the hearing, they could not compel the juſtices now to receive it. 


And therefore the rule was diſcharged. Rex v. The Juſtices of Derby/hire, 4 Term Rep. 
B. R. 488. 


12. By the 20th ſection of the flat. 17 Geo. III. chap. 56. an appeal is given 


againſt the convictions founded upon that act; and the juſtices convicting are thereby 
required to make known to the perſon convicted, at the time of ſuch conviction, 
his right to appeal to the next ſeſſions ; ſuch perſon at the time of ſuch conviction 
giving to ſuch juſtices notice in writing of his intention to appeal, and alſo entering into 
a recognizance with ſureties, at the time of ſuch notice, conditioned to try the appeal, 
Cc. and the juſtices at ſvch Seſſions are thereby authoriſed and required, upon due 
proof made of ſuch notice of appeal, either by the acknowledgement of the juſtices 
to whom the ſame ſhall have been given, or otherwiſe, to hear and determine, Se. 
and to award coſts, Sc. Two juſtices having convicted one Creates under this act 


of parliament, informed him of his right of appeal, upon which he entered into a 


recognizance before them, conditioned to try his appeal at the next Seſſions, as 
directed by the ſtatute ; but gave them no notice in writing of his intention to ap- 
peal, for want of which the magiſtrates at the Seſſions thought they had no juriſdic- 
tion; and therefore refuſed to receive the appeal, although the convicting juſtices 
who were in court, declared themſelves ſatisfied with the notice as above. Upon 
theſe facts a rule was granted by the Court of King's Bench, calling on the defen- 
dants to ſhew cauſe why a Mandamus ſhould not ifiue, commanding them to receive 
and hear the appeal. After counſel had been heard for and againſt this rule, the 
Court ſaid, when the Legiſlature directed the convicting magiſtrates to make known 
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to the party convicted his right to appeal, they muſt be underſtood to mean, that 
the juſtices ſhould inform him of the neceſſary ſteps which he ought to take to 
enforce that right. Theſe two magiſtrates therefore ſhould have informed the per- 
ſon convicted, not only that he might appeal againſt their deciſion, but alſo of the 
neceſſity of his giving them a notice in writing, as well as of entering into the re- 
cognizance; for otherwiſe the party convicted would be deluded by the act of the 
juſtices in taking the recognizance. This caſe is diſtinguiſhable from that cited of 
Rex v. The Juſtices of the Weſt Riding of Yorkſhire, ante p. 384. ca. 8. becauſe here, the 
party is ſuppoſed by the Legiſlature not to know the directions of the act, by their re- 
quiring the convicting juſtices . to give him that information. And therefore the 
rule was made abſolute. Kex v. The Juſtices of Leeds, 4 Term Rep. B. R. 583. 


13. On an appeal againſt an order by which M. Shaw, his wife and eight children, 
were removed from Self to Chilvers, the order was quaſhed, but ſubject to the 
opinion of the Court of King's Bench on the following caſe; M. Shaw the pauper, 
was born at Szotfold in 1741, his father who died about twenty years ago, was then 
and continued to the time of his death an inhabitant of Chilvers ; and the pauper had 
acquired no ſettlement in his own right, except in the following manner. He was 
removed in the year 1776, with his wife and five children (none of whom, or any 
of the other children named in the preſent order, had gained any ſettlement in their 


ov right) from Sandon, in the county of Hertford, under an order of removal in 


the uſual form, to Stotfold. The pariſh officers of Sandon took this order, and the 
paupers, immediately to Szorfold, and there delivered them with the order to the 
pariſh officers of Stotfold, by whom they were received; and againſt that order there 
was no appeal. The pauper, with his family, ever ſince that time to the preſent 


removal, occaſionally reſided in, and had been relieved by the pariſh of Szozfold. It 


was then proved, on the part of the reſpondeats, that the order of removal from 
Sandon to Stotfold, and the examination on which that order was founded, were, in 
fact, ſigned and taken by the two juſtices ſeparately, and not in the preſence of each 
other; and that one of the two juſtices, though a magiſtrate for the county of Heri- 
ford, took the examination and ſigned the order at his own houſe, in that part of 


the town of Reyſton, which lies in the county of Cambridge, Royſton being partly in. 


that county, and partly in the county of Herford. After counſel had been heard for 
and againſt the rule to quaſh the order of Seſſions, the Court took time to conſider, 
and being afterwards moved for their opinion, Lord Kenyon ſaid, that he was not 
then prepared to ſtate, from his papers, the reaſons at length, upon which the judg- 


ment of the Court was founded, but that he had thoroughly and attentively con- 


ſidered the queſtion, and that the reſult of his deliberations, and of the reſt of the 
Court, was, that the former order was only voidable, and not abſolutely void; and 
therefore that it was neceſſary for the pariſh, who wiſhed to avoid it, to have appealed 
againſt it in the regular courſe of proceedings. That it would be extremely incon- 
venient to permit a pariſh to ſet aſide an order of removal at any diſtance of time, 
which had been acquieſced under for years, without any diſpute. And that a 
diſtinction had always prevailed between void and voidable inſtruments; a ſtrong in- 


ſtance 


Appeals. 


tance of which was, that on the conſtruction of the ſtat, Tem. 2. c. 1. which, 


though it enacts, that all fines, contrary to that ſtatute, ſhall be ip/o jure null, has 


been held to be only veidable by ſome legal proceeding. Therefore the order of 
Seſſions, quaſhing the original order, was confirmed. Rex v. The Inhabitants of 
Stotfold, 4 Term Rep. B. R. 5 96. ; 


14. One Jloman, of St. Leonard's, Shoreditch, appealed to the Seſſions, held for 
the city of London, againſt a diſtreſs made upon him by the collector of the paving 
rates for that pariſh, and alſo againſt ſeveral rates made by the commiſſioners for 
paving, under the act 8 Geo. III. chap. 33. The Seſſions, after hearing the merits, 
quaſhed the ſeveral rates and aſſeſſments, ſo far as they reſpected Iloman, and the 
diſtreſs; and ordered the commiſſioners to return to man 3. 18s. 9d. which had 
been diſt rained, and to pay him 100/. for his coſts. The orders were afterwards re- 
moved by Certiorari into the Court of King's Bench, and after counſel had been 
heard on both ſides, Lord Kenyon delivered the judgment of the Court, to the fol- 
lowing effect. An appcal againſt an act done in a particular diftri&, being generally 
confined to the Seſſions acting for that diſtrift, the leaning of our minds would na- 
turally induce us to ſupport ſuch a conſtruction in this caſe, if the words of this ſta- 
tute would bear it. But as in this caſe, the Legiſlature have choſen to give an ap- 
peal beyond the juriſdiction of the juſtices acting in one county, we cannot controul 
it. And this is not a ſingular inſtance in the ſtatute book, in which queſtions ariſing 
within the local limits of one county, are directed to be tried in another; for in- 
ſtance, the caſe of wrecks. If we could have found any words in this Act of Par- 
liament, which would have enabled us to apply the rule, reddendo ſingula ſingulis, we 
ſhould readily have adopted it. But, after looking through all the proviſions of the 
act, we find every thing, which the act directs, is to be done in the county of Mid- 
dleſex. Why then did the Legiſlature, in framing the clauſe reſpecting appeals, depart 
from the language uſed in all the preceding parts of the act, unleſs they intended to 
diſcriminate between the caſe of appeals and all other caſes. And this clauſe ex- 


preſsly gives an appeal to the party grieved, either to the Seſſions for the city of. 


London, or the county of Midalęſex; and in directing what ſhall be done previous to 
the appeal, the words “ city of London, or county of Middleſex,” are again uſed. 
The Legiſlature, therefore, having given, in expreſs terms, an option to the party to 
appeal to the Seſſions, either in London or Middleſex, we are bound by it. But it is 
ſaid, that the juſtices have, at all events, exceeded their juriſdiftion, becauſe no ap- 
peal would lie in this cafe, an appeal being confined to thoſe caſes where the party 
aggrieved has no other remedy, and the party, in this caſe, having another remedy 
by action for the diſtreſs. But the Act of Parliament does not give the action; if 
there be any exceſs of juriſdiction, the Common Law gives the remedy; and all 
that the act does, in this reſpect, is the reſtraining the Common Law, by ſaying, 
that an action ſhall not be maintained for all irregularities, and that if an action be 
brought, the officer, acting under the ſtatute, ſhall be entitled to certain privileges. 
But for ſuch a grievance as the preſent, the act has given an appeal, if the party 
chooſes, without being entangled in the forms of an. action. Then the Certiorari 
being 
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being taken away by a ſubſequent ſubſtantive clauſe, which operates on all caſes in 


which the juſtices act within their juriſdiction, and it not appearing on the face of 
theſe proceedings, that the juſtices have exceeded their juriſdiction, I think that the 
Certiorari ought to be quaſhed, quia improvide emanavit. And therefore the 
Gertiorari was quaſhed. Rex v. The Commiſſioners of Shoreditch, 4 Term Red, 
B. R. 7041. 


— — — — — 


II. Of Appeals in Criminal Cafes. 


HE defęendant, Bambridge, having been proſecuted on the report of the 
committee of the I Iouſe of Commons, for the murder of the plaintiff's 
huſband, who was a priſoner in the Fleet, under the cuſtody of Bambridge, the 
warden, and having, on the trial, been honourably acquitted upon the proſecutor's 
own evidence, was followed with an appeal; to which Corbet, who, on the crols ex- 
amination, appeared to be a material witneſs for Bambridge, was now allo made an 


appellee. Upon an objection being taken to the writ of appeal, that no ſecurity had 


been given for proſecuting it, although both the appellees were in cuſtody, applica- 


tion was made to the Lord Chancellor Xing, to ſuperſede the writ; but his Lordſhip 


declined making any order. Whereupon the writ being returned, and both the ap- 


pellees brought up by Habeas Corpus, and turned over to the King's Bench, it was 


there moved to ſet aſide the proceedings, upon the ſame ground of there being nv 
pledges to proſecute. And though the Court were of opinion, that it was a very 
good objection, and a foundation to ſuperſede the writ, yet they ſaid it was not in 
their power to do ſo, for they were to take the writ as they found it, and not hear 
affidavits to contradict the ſuggeſtions of it; and therefore the having given ſecurity, 


being recited in the writ, as an act done, they muſt take it to be ſo, and could not 


relieve. Upon this the appeal was arraigned, ſetting forth that the appellant's hui- 
band was a priſoner in the Fleet, under the cuſtody of Bambridge, the warden, who 
made an aſſault upon him, and, contrary to his will, carried him to the houſe of 
Corbet, a victualler, within the Fleet, and there impriſoned him, where one }//hite 
then lay ill of the ſmall pox, which Caſtell had never had; that the appellees had no- 
tice of this, and were de ſired to ſuffer him to remove to another part of the priſon, 
which they refuſed; and that afterwards Caſtell fell ill of that diſtemper, and died in 
Cor! :t's houſe. Wherefore the Count concluded, that the appellees were guilty of 
his murder. Without ſtaying for a copy of the declaration, the appellees immediately 
pleaded Not Guilty. Then it was moved that they might be bailed, and upon de- 
bate, the Court were of opinion to bail Bambridge, but not Corbet; becauſe 
Bambridge had been acquitted, which was a ſtrong preſumption of innocence, and the 
Judge before whoin he was tried had certified, that he was well ſatisfied with the 
verdict ; and the Court ſuid they would bail in all caſes after an acquittal on the indict- 
ment, unleſs the Judge was diſſatisfied with the acquittal ; but as to Corbet, there 


was .no foundation to bail, for the Court denied that it was of courſe to bail in an 
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al of murder. So Bambridge was bailed by two perſons, corpus pro corpore, 
who juſtified in 1000/7. each; and it was agreed, that in an appeal by writ on the civil 
fide, two bail only are required; but had it come on the Crown ſide by Certiorari, 
there muſt have been four. After ſome other proceedings, the trial came on at 
Guildhall, before the Lord Chief Juſtice Raymond; and in the courſe of the evidence, 
the appellant's counſel called a Quaker, inſiſting, that this was a civil ſuit in which 
he might be a witnefs; but the Chief Juſtice ſaid, that it was to this purpoſe a cri- 
minal proceeding, and therefore he could not be a witneſs. After a long examination 
the jury brought in a verdict of Not Guilty. The Chief Juſtice was then moved to 
proceed againſt the appellant, who was in Court, upon the ſtatute Jem. 2. c. 12. 
but his Lordſhip ſaid he was only to try the iſſue, that the application was proper 
above, or by writ of conſpiracy, and that all he could do was to record the verdict. 
On a ſubſequent day, the appellees appeared in Court, and having given a rule upon 
the poſtea, which they then produced, and nobody appearing to ſay any thing againſt 
them, they were diſcharged. Caſtell v. Bambridge and Corbet, 2 Strange 8 54. 


2. In an appeal of murder, it appeared that the defendant was convicted on the 
indictment, but pardoned on the report of the Judge who tried him. After iſſue 
had been joined on the appeal, the defendant moved to be bailed; but this the Court 
refuſed, the preſumption, contrary to Bambridge's caſe, being againſt him. How- 
ever, a trial at bar being ordered, and the appellant having taken no ſteps to bring 
it on, but upon the day appointed, moved to put it off to a future day, the Court 
took the appellee's own recognizance in 500 /. to appear en the laſt day of the term; 
and ordered that nothing ſhould be done as previous to the day appointed for the 
trial, ſo that if there was a diſcontinuance, the appellee might take advantage of it, 
Accordingly on the laſt day of the term, the appellant not appearing, the appellee 
was diſcharged. Pyle v. Grant, 2 Strange 8 58. 


3. An action upon the caſe was brought againſt the defendant, as a Juſtice of 
the Peace, (before whom the plaintiff had been convicted on the ſtatute 24 Geo. III. 
c. 21.) for refuſing to take good and ſufficient ſecurity, in order that the plaintiff might 
appeal to the then next general Quarter Seſſions of the peace againſt the conviction. 
The ſecond count was for not returning the ſaid conviftion to the next general Quarter 
Seſſions, after notice, by means whereof the plaintiff was prevented from proſecuting 
his appeal before the Juſtices of the Peace at the then next general Quarter Seſſions, 
who refuſed to receive and hear ſuch appeal for want of the conviction being re- 
turned. To this action the defendant pleaded the general iſſue; and upon the trial 
of the cauſe, the jury found a verdict for the plaintiff in 100. damages and coſts, 
ſubject however to the opinion of the Court upon the following caſe. That the 
plaintiff on the 23d of June 1785, was convicted before the defendant for Keeping a 
horſe without paying the duty, the plaintiff being preſent at the time of ſuch con- 


viction. That on the 23d of July following, the conſtable took poſſeſſion of the 


plaintiff's goods and ſold them. That no warrant was produced on the trial of the 
cauſe, but that on the 25th of July the defendant ſaid, that the conſtable was in poſ- 
ſeſſion under his warrant. That the Quarter Seſſions next after the conviction was 

| holden 
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holden on the 27th of June. And that on the 25th of July, the plaintiff offered two 
ſufficient fureties to the defendant, for proſecuting an appeal againſt the conviction; 
and gave him notice of his intention to appeal; but the defendant refuſed to take 
any bail. That the next Quarter Seſſions after the 23d of July was holden in 
October 178 5. That the following notice was given by the plaintiff's attorney to the 
defendant, on the 19th of November 178 5. © Take notice that I ſhall in one month 
« from the date hereof, commence an action againſt you, at the ſuit of Thomas 
« Profſer, of, &c. for having on the 20th day of Jh laſt, illegally granted a warrant 
ce apainſt the ſaid Thomas Preſſer, addreſſed to all conſtables, and other his Majeſty's 
c officers of the peace, in and for the ſaid county, eſpecially to William Breckes, 
ee conſtable, whereby they were commanded to levy the ſum of 200. and 14. 18s, 
e coſts of ſuit, by diſtreſs on the goods of the ſaid Thomas Proſſer, and that they 
© ſhould cauſe ſale to be made thereof, in caſe they ſhould not be redeemed within 
« ſix days after the ſame ſhould be taken by them, for having on the 2gth of 
« May 1785, (he the ſaid Themas Proſſer ſo living in Tottenbam Court Rood, and 
« being within the weekly bills of mortality) kept and uſed one gelding for the pur- 
e poſe of drawing a certain carriage; and the ſaid 7 homas Profſer did not within ten 
* days after beginning to keep and uſe the ſaid geliiing for the purpoſe aforciaid, 
ce give notice in writing at the office in London, for ſtamping and making vellum, 
ce parchment, and paper, of his keeping and uſing the ſame, and of the parith and 
ce place where he reſided, and pay down the duty of ten ſhillings impoſed by the 
ce ſtatute for keeping and uſing the ſaid gelding, according to the directions of the 
te ſaid ſtatute, and for having cauſed the goods of the ſaid Thomas Preſſer to be ſold 
« by auction, within leſs time after the ſame were taken by an inventory, contrary to 
ce the directions of the ſaid ſtatute ; and alſo for having previous to the ſaid goods being 
ce ſold, refuſed to accept ſecurity or ſecurities for the ſaid Thomas Preſſer's proſecuting 
his appeal on your corviction, at the laſt general Quarter Seſſions of the Peace 
« held for the county of Middleſex; and alſo for not returning and delivering the 
ce order and conviction thereon into the Court of general Quarter Seſſions of the peace, 
ce held at the Seſſions-houſe on Clerkenwell Green, in and for the ſaid county of Mida!:- 
ce ſex, on Monday the 1 ;th day of O#eber laſt, as required by the act of parliament in 
e that caſe made and provided, whereby the ſaid Thomas Preſſer was deprived of proſe- 
&« cuting his ſaid appeal.” That no conviction was returned by the defendant to either 
of the Seſſions; and parol evidence of what paſſed before the juſtice at the time of the 
conviction, was rejected upon the trial of the cauſe. The queſtion therefore for the 
opinion of the Court was, Whether the plaintiff was intitled to recover in this action? 
Aſter this caſe had been argued on the part of the plaintiff, the counſel for the defend- 
ant was ſtopped from proceeding, the Court ſaying, that the words of the Act are deci- 
ſive ; or it ſays, © If any perſon ſhall find himſelf aggrieved by the judgment of any 
e ſuch Juſtice, &c. he may appeal to the juſtices at the next general Quarter Seſſions,” 
Therefore the plaintiff ſhould have appealed to the Seſſions next after the judgment. 
The caſes relative to appeals againſt orders of removal, are very diſtinguiſhable from 
the preſent, All orders of removal are ex parte proceedings, and the other party 

cannot 


Appeals. 


cannot know any thing of them until the actual removal. But this conviction is 
more like a judgment of this Court than an order of removal, tor the grievance to 
the party is the judgment, and not the execution. A writ of error will he before exe- 
cution, and an appeal is in the nature of a writ of error, becauſe it complains of 
the judgment, If a contrary conſtruction were to be put upon this {latute, it would 
be ſuch a ſnare to the magiſtrates that they would never be ſafe, For the juſtices do 
not iſſue their warrants of execution, until they know whether an appeal will be 
brought or not; and they could never know when the party found himlelf aggricved, 
if he was not to appeal at the Quarter Seſſions next after the conviction, Therefore 
the Poſtea was ordered to be delivered to the defendant, Prefer v. Hyde, 1 Teri 
Rep. B. R. 414. 

4. A rule was obtained to ſhew cauſe why a Mandamus ſhould not iſſue, directed 
to the juſtices of Surry at their Seſſions, to compel them to hear and determine an 

appeal made by one Hannah Pleck, who had been convicted by two juſtices, on the 
25th Geo, III. c. 72. /. 9. for printing cotton before it was meaſured and ma: ked by 
the proper officer of exciſe, according to the directions oi the act. After cauſe had 
been ſhewn againſt the rule, and counſel heard in ſupport of it, the Court took time 
to conſider; and afterwards Mr. Juſtice Aburſt delivered their opinion, as follows. 
This was a motion for a Mandamus to the juſtices of Surry, to receive and hear an 
appeal of Hannah Pleck and others, againſt a conviction on the 25th Geo. III. c. 72. 
which impoſes a duty on cottons, muſlins, &c. for certain offences committed 
againſt that act. And the queſtion is, Whether an appeal lies in this eaſe from the 
judgment of two juſtices? It was contended by the counſel] who made this applica- 
tion, that an appeal was virtually given by the 34th ſection of this Act of Parliament, 
which by reference incorporates all the remedies given by any exciſe laws, and that 
the power of appeal and of mitigating penalties are given by ſome of che excite laws. 
On the other hand it was contended, that no appeal lies, but where it is given in 
expreſs words. It would be endleſs to ſtate all the acts that have been made upon 
the ſubject, but I will juſt ſhortly mention ſuch as ſeem to have a more immediate 
relation to it. The 12th Car. II. c. 23. and 12 Car. II. c. 24. which are uiually 
called the Hereditary Exciſe Acts, give an exciſe on liquors of various denomina- 
tions, and in theſe Acts an appeal is exprel-ly given from the judginent of the com- 
miſſioners and ſub-co:n1n) Toners, but not from the judgment of the juſtices. And 
it appears plainly frum 15 Car. II. c. 11. / 19. thac it never was the intention of 
the Legiſlature to give an appeai from the judgment of Juitices ; for, ſpealing on 
the ſubject of coſts upon appeals, it ſays, yet in caſe the firſt judgment is affirmed, 
the party appealing ſhall pay colts to the commiſſioners or ſub-commiliioners; and 
yet this very Act gives a juriſdiction to juſtices in certain caſes. Now if the Legiſ- 
lature had thought an appeal lay from their judgment, they would certainly have 
made the like proviſion as to them with regard to coſts. The g Aun. c. 11. J 36. 
is the firſt Act which gives an appeal from the judgment of the juſtices; this Act 
only relates to hides, ſkins, parchment, and veilum, In the 12 Aun. c. 2. the Malt 
Act, there is a claulc as to the recovering of penalties, &c. which incorporates the 
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ſtatute of Car. II. and all other laws then in force, relating to the revenue of excii- 
upon beer, ale, and other liquors. Yet by the 37th ſection, there is an exprel; 
power given to appeal from the judgment of the juſtices, to the Quarter Seſſions, 
which ſhews, that the Legiſlature thought the clauſe of reference would not have 
given the right of appeal in that caſe. By 6 Geo. I. c. 21. which relates to malt 
and the diſtillery, there is a clauſe /. 22. which enacts, that all ſeizures of ſweets, 
and every other forfeiture and forfeitures, which (after a particular day) ſhall be 
made by virtue or in purſuance of that act, or any act whatſoever relating to the 
duties of exciſe, ſhall be adjudged as preſcribed by that Act, and that ſuch proceed- 
ings ſhall not be liable to appeal. A doubt aroſe on this general clauſe, whether it 
did not take away the right of appeal from the judgment of two juſtices, as to malt, 


hides and ſkins, or vellum; and for clearing this doubt, the 1 Geo. II. c. 16. / 3. 


declares, that by the above ſtatute the right of appealing in thoſe caſes is not taken 
away ; from whence one may infer that the Legiflature meant it ſhould be taken away in 
all other caſes. And where it has been thought fit to be given, the Legiſlature have 
in ſubſequent acts given it in expreſs words; as in 20 Geo. II. c. 10. and 29 Geo. II. 
c. 14. But it ſeems generally by the whole tenor of the Acts, that no appeal lies 
from the judgment of the juſtices unleſs expreſsly given. But it has been argued, 
that the general clauſe of reference in 25 Geo. III. adopts all former laws of exciſe; 
and therefore inaſmuch as ſome former laws gave the power of appeal and mitigation, 
they are virtually included in this. But I think that this argument in its utmoſt ex- 
tent will not hold. For it may as well be argued, that as this clauſe of reference 
virtually incorporates all former exciſe laws, as to the mode of levying, &c. and 
there are ſome of theſe Acts which in terms negative the appeal, theſe laws are vir- 
tually incorporated, and therefore that the appeal is virtually negatived in this. The 
fair conſtruction then to be put upon this Act of 25 Geo. III. c. 72. /. 34. which is 


the clauſe of reference in queſtion, ſeems to be this, that all the general powers and 
proviſions given and made in Acts in pari materid, ſhall be virtually incorporated 
into this, but that ſuch proviſions as are always conſidered as ſpecial proviſions ſhall 


not. The power of appealing from the judgment of the juſtices ſeems to be of this 
kind, and does not attach without being expreſsly given. This conſtruction will 
prevent all the claſhing and inconſiſtence which will occur, if a different conſtruction 
were to take place. As to the obſervation on the power of mitigation, the party 
does not by this conſtruction loſe the benefit; for the two juſtices will have power of 
mitigating whether the appeal lies or not. There may be another reaſon given, in 
confirmation of the opinion we have formed, were it neceſſary, which is this; on 
a peruſal of the 33d and 34th ſections of the act in queſtion, the firſt of which re- 
lates to duties, and the latter to penalties and forfeitures, there appears a manifeſt 
difference in the penning of the two clauſes ; the latter of which enacts, that all fines, 
penalties, and forfeitures, reſpecting the inland duties impoſed by that Act, ſhall 
be ſued for, recovered, levied, or mitigated by ſuch ways, &c. as any fine, &c. 
may be ſued for, and by any law of exciſe, dropping the words uſed in the former 
ſe&ion, ** or inland duties under the management of the Commiſſioners of Exciſe.” 

This 
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This led me to apply to a perſon who has long been concerned in the buſineſs of 
the exciſe, to know what was the diſtinction generally underſtood between exciſe /aws 
and inland duties under the management of the Commiſſioners of the Exciſe, He ſaid 
the difference they underſtood is this, that the law of excile is underſtood to relate 
only to liquors; and that inland duties under the management of the Commiſſioners 


of Exciſe are underſtood to relate to malt, dry goods, and other articles, which have 


of late been put under their management. If this diſtinction holds, it would be de- 
ciſive; for I believe there is not a ſingle inſtance of an appeal being given in any caſe 
relating to liquors; but however we need not rely on this diſtinction, as we think 
the former reaſons are perfectly ſatisfactory. The rule therefore muſt be diſcharged. 
Rex v. The Juſtices of Surry, 2 Term Rep. B. R. 504. 


CHAP; XIV. 


Apprentice. 


I. What is his Remedy in ca# of being ill uſed by his Maſter, and as to 
his Diſcharge. 
II. In what Cafes a Man may exerci je a Trade, without having ſerved an 


Apprenticeſhip. 
HI. What are the My and Privileges of Apprentices, et & contra. 


I. What is his Remedy in caſe of being ill uſed by his Maſter, and as to 
his Diſcharge. 


1. B* an indenture of apprenticeſhip, of the 28th of Auguſt, 1732, the plain- 2 

tiff's ſon was bound apprentice to the defendant, who was a mercer, for 
ieven years; and he, in conſideration of 201. covenanted to inſtruct the apprentice 
in his trade, And by this indenture the plaintiff agreed to pay the defendant 204. 
more, if his ſon lived till the 24th of June, 1734, and he alſo. gave the de- 
fendant a bond for the payment- of it, on that contingency. The plaintiff's 
ſon ſurvived the 24th of June, 17 34, but afterwards quitted his maſter's ſer- 
vice, on account of ill treatment, in being compelled to look after his maſter's 
horſes, and to do other ſervile offices. Upon this the defendant brought an 
action at law againſt the plaintiff, upon his bond, who then brought his bill for 
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Armentire, 


an injundion, and to have the bond delivered up. After the cauſe had been heard 
Lord Hardpiche ſaid, this 15 a very unneceſſary ſuit in this Court, and if 1 ſhould 
take upon nie to determine it here, it would be a vaſt expence to the maſters and 
apprentices, and it would be aſſuming a juriſd:ction which does not at all belong to 
me; but by the ſtat. of 5 Elix. c. 4. /. 35. it is left entirely to the juſtices of the 
peace, as a matter molt proper for their determination. The only pretence for 
bringing it into equity, is the muſuler, and why cannot this be as well determined at 
Iz; for it an action is brought by a matter againſt the father of an apprentice, for 
a breach of covenant in the fun's qui'ting his ſervice, and it ſhould appear there has 
been a miſuſer of the apprentice; I ſhould certainly direct a jury that this is no breach, 
for an apprentice Tay cave his maſter upon miſu/ſer. The only queſtion is, Whether 
the eser is a diſcharge of the apprentice, which is a mere matter of law, nor is 
there th e leaſt pretence for coming into this Court. But with the coi.ſent of the de- 
ſendant, his Lordſhip decreed, that the injunction already granted ſheuld be made 
perpetual, and that the bond ſhould be delivered up to the plaintiff to be cancelled; 
and at the ſame time he ordered the plaintiff :o pay the defendant his coſts at law, 
on the action upon the bond, and allo his coſts in this Court. Argles v. Heaſeman, 
1 Ak. 918. | 

2. An apprentice, who had 7h the conſent of his maſter quitted his ſervice, to go 
on board a privateer, brought his bill to be relieved againſt a claim made by the 
Maſter, to his ſhare of a great prize, and to have that ſhare paid to himſelf. Lord 
Hardwiche ſaid, that ſuch actions were very common at law, by maſters againſt their 
ſervants, who had quitted them to go to ſea, in which the maſters recovered their 
earnings, ſo that the maſter's right being ſtrictly legal, let him bring an action at 
law, in what court he will, for his ſhare againſt the managers of the prize, in whoſe 
names the apprentice ſhould be permitted to defend it. Meriton v. Hornſby, 
I ez. 48. 

3. So in another caſe, where the apprentice had quitted his maſter's ſervice, 
againſt his conſent, and had gone on board a privateer, which took a very conſider- 
able prize, and the maſter claimed his apprentice's ſhare of it, Lord Tlardwicke 
ſaid, in general the maſter is entitled to all that the apprentice ſhall earn, conſe— 
quently if he runs away, and goes to a different buſineſs, the maſter is entitled, at 
law, to his earnings; yet if a caſe comes before me in equity, where the maſter, in- 
ſtead of inſtructing his apprentice in the particular buſineſs which his parents in- 
tend» d, encourages and ſeduces him to go to ſea, or to engage in a different courſe 
of life, 1 ſhould incline to relieve the apprentice againſt the maſter's legal right; for 
otherwiſe it would deſtroy the faith of the contract between the parents and maſter. 
But rhat 1s not the preſent caſe, for it appears, that the maſter took all reaſonable 
methods to prevent it; and therefore ſtands clear of any imputation. Indeed that 


roving diſpoſition in the apprentice, were it not in contradiction to his contract with 


the maiter, is not to be blamed; it being, in ſome ſort, uſeful to the Public. Then 
as o the bond given by the boy's mother, in the penalty of 301. to indemnify the 
maſter for any loſs which he ſhould ſuſtain by the apprentice's quitting his ſervice, if 
it appeared to be a ſtated agreement for damages, it would be another point; but 
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at the time of giving this bond, the parties under ſtood that all the boy's prize ⁰ney 
would belong to his maſter; ſo that there is nothipg in equity to relieve, I will 
therefore ſend it to be tried in an action at law, as 1 did in another caſe, Meriton v. 
Hornby, ante p. 396. ca. 2. unleſs the parties compound it; but if they do, 1 think the 
balance ſhould be in the boy's favour, Accordingly the matter was compounded ; 


and his ſhare of the prize amounting to 1200/7. the maſter agreed to accept 4501. 
Hill v. Allen, 1 Leg. 83. 


4. A. was bound out, by the juſtices, to B. who aſſigned him to C. and the 
Seſſions, aſter reciting the ſpecial matter, adjudged the aſſignment to be void, and 
ordered the apprentice to be returned to B, But upon an application to the Court 
of King's Bench, they held, that the Seſſions had no power to judge of the validity 
of a deed, or to hinder a man from aſſigning his apprentice. That the covenant to 
provide for him is well performed, if the perſon to whom he is bound, aſſigns him 
to another to provide for him. And, that apprentices bound out by juſtices, may 
be aTgned, as well as others; and therefore the order was quaſhed. Rex v. Barnes, 
1 S!range 48. 

5. The juſtices, at the Seſſions, ordered an apprentice, who had been ill uſed, 
and not provided for, to be diſcharged; and that the maſter having received 51. 
with him, ſhould refund 3/ as a further proviſion for him. This order was, after- 
wards, moved to be quaſhed, becauſe the ſtatute 5 Elix. c. 4. /. 35. which gives the 
Juſtices power to diſcharge apprentices upon complaint, gives them no authority to 
order any money to be returned. On this'occaſion the Court ſaid, it is very hard 
that if the maſter miſuſes his apprentice, the next day after he is bound, he ſhould 
pay back nothing if he is diſcharged; for it will be rather an encouragement to 
maſters to treat their apprentices ill; but the ſtatute being ſilent, the order muſt be 
quaſhed. Rex v. LVangeleer, 1 Strange 69. 


6. One Joſeph Higgen was bound out by indenture, as the ſtatute requires, to John 
Parkes, but being lame, and having the king's evil, and being, in the opinion of 
ſurgeons, incurable, the Seſſions made an order, diſcharging the maſter from his ap- 
prentice, and this order was ſigned by four juſtices. The Court of King's Bench 
being afterwards moved to confirm the order, two objections were taken to it; 1ſt. 
That the ſtatute only empowers the juſtices to diſcharge an apprentice for miſheha- 
viour, but not for ſickneſs. 2. That allowing they had a power to diſcharge, yet 
they had not, in this caſe, executed it as the ſtatute requires; for it was neither in- 
rolled, nor was it mentioned to be by a juſtice of the quorum. The Court held both 
the objections, as to the form of the order, to be good, but they quaſhed it as to the 
ſubſtance; becauſe the maſter takes his apprentice for better and worſe, and is to 
provide for him in ſickneſs and in health. Rex v. The Inhabitants of Hales Owen, 
1 Strange 99. 


7. A. was bound an apprentice by the pariſh of P. and ſerved two years, until a 
commiſſion of bankruptcy was taken out againſt the maſter; when the apprentice, 


without having the indenture delivered up, or any diſcharge at the Seſſions, hired 
himſelf 


Apprentice. 


himſelf as a common ſervant, into another pariſh, and ſerved a year. The Seſſions 
adjudged this to be no diſſolution of the apprenticeſhip, and conſequently, that the 
ſettlement of the apprentice was in the firſt pariſh where he was bound. On an ap- 
plication to the Court of King's Bench to quaſh this order, the Court held the judg- 
ment of the Seſſions to be right; for there could be no diſſolution of the contract, 
unleſs the indenture had been delivered up, or the Seſſions had diſcharged him; as no 
doubt they would have done, if they had been applied to. And then as the firſt con- 
tract had continuance, the apprentice had no power to hire himſelf, and the ſubſe- 
quent ſervice for a year was void, as to any pretence of giving him a ſettlement, 
That ſervice mult be taken as a ſervice to the firſt maſter, who, by law, was entitled 
to the wages, and therefore the order muſt be confirmed, The Pariſh of Puckingtcn 
v. The pariſh of Chepton Beenſham, 1 Strange 582. 


8. An order of Seſſions was made at Hicks's Hall, for the difcharge of an appren- 
tice to a freeman of the city of London, exerciſing the trade of a glazier. This or- 
der being removed into the Court of King's Bench, the principal queſtion was, 
Whether the Court of Seſſions at Hicks's Hall had any juriſdiction to diſcharge the 
apprentice of a freeman of London, who was bound and inrolled there; or whether 
he is not to be diſcharged by the Mayor's Court only. In this caſe it appeared, that 
the apprentice lived with his maſter out of the city of London, and within the juriſ- 
dition of the juſtices of Middleſex. After argument, the Court affirmed the order 
of diſcharge, and ſaid, they would not take away the juriſdiction of the Mayor's 

Court, but only give a concurrent juriſdiction to the juſtices of the peace for the 
county. That it would be very inconvenient to have apprentices to a freeman of 
London, who are bound there, and who live 1n diſtant counties, obliged to come vp 
to the Mayor's Court to get themſelves diſcharged. Beſides, the words of the ſta- 


tute are very plain, for they give the juriſdiction to the juſtices where the apprentice 
lives. Rex v. Collingburne, 1 Strange 663. 


9. An order of Seſſions, for diſcharging an apprentice, was quaſhed, becauſe the 
only reaſon given for it was, that the maſter declared, in open court, that he would 
not take him again, In this caſe, it was agreed, to be a point not now to be diſ- 
puted, that the Seſſions have an original juriſdiction to diſcharge apprentices. Ke 
v. Davie, 1 Strange 704. 

10, Upon a ſpecial: order of ſettlement, it was ſtated, that a poor hoy was bound 
out apprentice, by indenture, and the maſter had twenty ſhillings paid with him, 
that he ſerved three years, but that the maſter never paid the duty of fix pence in 
the pound, according to the ſtatute 8 Ann. c. 9. J. 39. which ſays, that if the duty 
be not paid, the indenture ſhall be void to all intents and purpoſes whatſoever. The 
caſe was referred to Mr. Juſtice Forteſcue, who was then on the circuit, and he held 
it to be a ſettlement; becauſe the maſter had fix months to pay the duty in, ſo that 
during thoſe ſix months, a ſettlement was gained, and it ought not to be in the 
power of the maſter to defeat it, by matter ex poſt facto; and purſuant to this 
opinion, the Seſſions held it to be a ſettlement. But the queſtion being afterwards 
argued in the Court of King's Bench, the order was quaſhed, for they ſaid, that it 


Was 
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was making the indenture good, to one purpoſe at leaſt, when the Act of Pailia- 
ment had made it void to all intents and purpoſes whatſoever; and although it was a 
hard caſe, yet they could not break through the poſitive words of the act. The Pa- 
riſh of Curenden v. The Pariſh of Laland, 2 Strange 993. 


11. An order was made at the Seſſions, for diſcharging an apprentice, becauſe 
the maſter uſed him unkindly, and refuſed to provide for and entertain him. But 
the Court of King's Bench ſaid, this order muſt be quaſhed; not for want of an 
original Jbriſdiction in the Seſſions, which has often been allowed them, but becauſe 
it does not appear, that the maſter was preſent, or ſummoned, which the act 
plainly intended he ſhould be. Beſides, the reaſon given in the order, is not a ſuffi- 
cient ground for their proceedings; for there is a power to oblige the maſter to re- 
ceive and entertain his apprentice, and the uſing him unkindly is too looſe, Rex v. 
Eaſman, 2 Strange 1013. 


— 


—— — x - 


II. Ii what Caſes a Man may exerciſe a Trade, without having ſerved an 
Apprenticeſhiþ. 


1. N action of debt was brought againſt the defendant, to recover a penalty 

under the 5 Eliz. c. 4. for exerciſing the trade of a brewer, without having 
ſerved an apprenticeſhip. Upon the trial, the jury found a ſpecial verdict to the 
following effect; viz. That the defendant, Chaſe, and one Coxe, were, during all 


the time charged in the declaration, partners in the trade of a brewer, which was 
carried on in their joint names. That Coxe did ſerve an apprenticeſhip, but Chaſe 
never did; that Coxe was a working brewer, and was paid a ſalary for his labour, 
which was always deducted and allowed to him, previous to a diviſion of the profits; 
and that the entries, at the Exciſe Office, were in their joint names; that the de- 
fendant, Chaſe, never exerciſed the trade himſelf, which was wholly managed and 
carried on by Coxe, but only ſhared the profits, and ſtood the riſks of the partner- 
ſhip; and that the trade of a brewer, was within the ſtatute. After this ſpecial verdict 
had been argued, (which was on the ſecond day of Lord Mangfeld's ſitting as Chief 
Juſtice of the Court of King's Bench) it was expected, as of courſe, that it would 
be argued again; but his Lordſhip gave his opinion immediately, to the follow- 
ing effect. Where we have no doubt, we ought not to put the parties to the 
delay and expence of a further argument, nor leave other perſons who may be 
intereſted in the determination of a point ſo general, unneceſſarily under the 
anxiety of ſuſpence. The defendant is to ſhare the profits with Coxe in moieties, and 
is liable to the debts of the partnerſhip. But it is poſitively and expreſsly found, 
« That during all the time charged, he never acted in, or exerciſed the trade.“ 
He was not by the terms of his agreement to act in the trade. The other partner 
was to do the whole, and had a particular ſalary on that account. It is not found, 


that either Coxe, or any ſervant under him, was ſet to work by Chaſe; nor that 
Chaſe 
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Chaſe did any act whatever of exerciſing the trade; he was only concerned in the 
profit. Now though this may be to ſome purpoſes, exerciſing a trade, in reſpect of 
third perſons, who dcal with the partnerſhip as creditors, and within the meaning of 
the ſtatutes concerning bankruj's, yet the preſent queſtion is, © Whether it be 
&« exerciſing a trade contrary to this act.” I think Mr. Biſhop has laid his foundations 
right, againſt extending the penal prohibition beyond the expreſs letter of the ſtatute, 
1. This is a penal law. 2d. It is in reſtraint of natural right, And 3d. It is con- 
trary to the general right given by the common.law of this kingdom. I will add 4th. 
The policy upon which the act was made, is from experience, become doubtful, 
Bad and unſkilful workinen are rarely proſecuted, T his act was made early in the 
reign of Queen EH. Afterwards, when the great number of manufactureis 
who took refuge in Eng/ond, from the Duke of Alva's perſecution, . had brought 
trade and commetrce with them, and enlarged our notions, the reſtraint introduced 
by this law was thought ſo unfavourable, that in 33 E/iz. in the Exchequer, 4 Leon. g. 
pl. 39. it was conſtrued away. For it was holden clearly, by the Judges in that caſe, 
(which conſtruttion, however, I take not to be law now) that ** if one hath been an 
« apprentice for ſeven years, at any one trade mentioned within the ſaid ſtatute, he 
% may exerciſe any trade named in it, though he hath not been an apprentice to it.” 
All theſe obſervations only ſhew, © T hat this act, as to what inforces the penalty of 
« jt, ought to be taken ſtrictly.“ And accordingly, the conſtruftions made by 
former Judges, have been favourable to the qualifications of the perſons attacked 
for exerciſing the trade; even where they have not attually ſerved apprenticeſhips; 
They have by a liberal interpretation, extended the qualifications for exerciſing the 
trade, much beyond the letter of the act, and have confined the penalty and prohi- 
bition to caſes within the expreſs letter. Let us conſider, whether the preſent caie 
be within the letter, or even the meaning of this act. The general policy of the 
act, was to have trades carried on by perſons who had ſkill in them. Now here, 
the perſonal ſkill of the defendant, makes no real difference in the caſe. For the 
perſon who is ſkilful acts every thing, and receives no direftions from this man. 
He neither did, nor was to interfere, The caſe of Hobbs v. Young, 2 Salk. 610. 
Carthew 162. and 3 Med. 313. is not parallel. There, the defendanr, a ſingle man, 
directed the whole trade; was the maſter, and directed all the ſervants. As between 
maſter and ſervant no doubt, it is the maſter, who carries on the trade; and not 
the ſervant. But in Hobbs and Young there was no partnerſhip; nor (what is the 
diſtinguiſhing character of the preſent caſe) a mere naked ſharing of the profits, and 
riſquing a proportion of the loſs; without his acting or directing at all, in any manner 
whatſoever, In many conſiderable undertakings, it is abſolutely neceſſary to take 
in perſons as partners, to ſhare the profits, and riſque the loſs. And the general 
uſage and practice of mankind, ought to have weight in determinations of this ſort; 


affecting trade and commerce, and the manner of carrying them on. It is notorious, 


that many partnerſhips are entered into, upon the foundation of one partner contri— 
buting induſtry and fkill, and the other money. Many great breweries, and other 
trades. have. been carried on for the benefit of infants, and reſiduary legatees, under 


the 
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the direction of the Court of Chancery. Now if the plaintiff's conſtruction was to 
hold, the whole direction and decree of the Court of Chancery was contrary to law, 
and to an expreſs act of parliament. So it is likewiſe practiſed in other great trades. 
The late Mr. Child directed his buſineſs of a banker, to be carried on for the bene- 
fit of his children and other perſons. Many other inſtances might be mentioned. 
It would introduce the utmoſt confuſion in the affairs of trade and commerce, if this 
conſtruction ſhould prevail. On the other hand I ſee no inconvenience; it is exactly 
the ſame thing as to the trade in every rota, „whether this partner has or has 
te not ſerved an apprenticeſhip.” Therefore I think the defendant not liable to the 
penalty of 5 Eliz. The other Judges being of the ſame opinion, the Court unani- 
mouſly gave judgment for the defendant. Raynard v. Chaſe, 1 Burr. 2. 


2. An action was brought againſt the defendant, for exerciſing the trade of a 
currier, without having ſerved an apprenticeſhip; and it appearing upon the trial, 
that the defendant was only a journeyman, Lord Mansfeld, who tried the cauſe, 
directed the plaintiff to be non-ſuited. A rule was afterwards obtained for the de- 
fendant to ſhew cauſe, why the judgment of non-ſuit ſhould not be ſet aſide, and a 
new trial granted. After this matter had been argued, the ſingle queſtion was, 
Whether the ſtatute of Eliz. extends to journeymen, or only to maſters? Lord 
Mangsfeld ſaid, I continue of the ſame opinion that I was of at Guidball. There is 
a great difference between ſetting up a trade, and working in it; for a man may work 


in it, by doing a very triffing part. This act of parliament meant to prevent perſons 


ſetting up a trade, who were unqualified for it, or for employing unqualified perſons , 
but ir did not mean to give a penalty againſt both. A journeyman does not exer- 
ciſe the trade, and I am fatisfied, that the ſpirit of the act was intended to prevent 
the maſter only from ſetting up the trade, being himſelf unqualified, or employing 
unqualified perſons; but that it was not intended againſt the journeyman himſelf. The 
other Judges concurring in the ſame opinion, the Court unanimouſly diſcharged the 
WG, Beach v. Turner, 4 Burr. 2449. 

3. An action of debt was brought upon the ſame ſtatute againſt the FP ENS] for 
exerciſing the trade of a carpenter, he not having ſerved an apprenticeſhip to that 
trade. The cauſe was tried before Lord Chief Juſtice Pratt, at Weſtminſter, when 
it appeared in evidence, that the defendant had worked, or ſerved as a ſervant, for 
ſeven years in the trade of a glazier, and for ſome time afterwards exerciſed that 
trade as a maſter; that he afterwards exerciſed the trade of a carpenter, for nine 
years; and that he well underſtood that trade. It was objected at the trial, that the 
defendant being originally bred up to the trade of a glazier, he could not now follow 
two trades, both carpenter and glazier; and therefore the queſtion, whether he could 
or could not, was reſerved for the conſideration of the Court. Upon this occaſion 
the Court ſaid, that all the Judges of England, at a meeting lately held, reſolved, 
that if any man had exerciſed and followed any trade as a maſter, without inter- 
ruption, or impediment, for the term of ſeven years, he was not liable to be ſued 
or proſecuted upon the ſtatute of 5 Elix. And that if a man hath followed two or 
more trades, for the term of ſeven years or more, he ſhall not be liable to be ſued 
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or proſecuted upon that ſtatute. There is no law againſt one man, following ſeveral 
trades at this day. There was however an antient ſtatute, made 37 Edw. III. c. 6. 
that artificers, or handicraftsmen, ſhould uſe but one myſtery ; and that none ſhould 
uſe any myſtery, but that which he had before choſen and uſed; but this reſtraint 
upon trade and traffick was immediately found prejudicial to the common-wealth ; 
and therefore, at the next parliament, it was enacted, that all people ſhould be as 
free as at any time before the ſaid ordinance. Lord Coke ſays, that acts of parliament 
which are made againſt the freedom of trade, merchandizing, handicrafts, and 
myſteries, never live long, 4 [x/t. 31. There can be no doubt, that a man may 
follow twenty trades, if he has worked at each trade ſeven years. Mr. Harriſon, of 
Red Lion-ſquare, ſerved an apprenticeſhip to the trade of a carpenter, but for twenty-ſix 
years laſt paſt he has been a watch-maker, and is the beſt maker of time pieces in 
the world; wherefore the parliament has given him 50007. towards finding out the 


' longitude, by the help of his watches, though he never ferved as an apprentice to 


the trade of a watch- maker. And ſhall this man be hindered from making watches, 
and exerciſing the trade of a carpenter alſo, if he pleaſes? Therefore the Court were 
unanimouſly of opinion, that there muſt be judgment for the defendant, and that 
the Poftea muſt be delivered to him. French v. Adams, 2 Wilſon 168. 


HI. What are the Rights and Privileges of Apprentices, et è contra. 


1. 1. an action of debt on bond, conditioned for Mathias Anderſon's performance of 

the covenants in an indenture of apprenticeſhip, whereby he was bound to the 
plaintiff's teſtator, who was a mariner; the defendant pleaded, that Anderſon ſerved 
the teſtator faithfully to the time of his death, To this plea the plaintiff replied, that 
ſince the death of the teſtator, Anderſon had abſented himſelf from her ſervice. The 
plaintiff demurred to this plea; and after argument, the Court were unanimouſly of 
opinion, that the defendant ſhould have judgment, and that the executrix could 
maintain no ſuch action. They ſaid, that the binding was to the man, to learn bis 
art, and ſerve him, without any mention of executors. And as the words are con- 
fined, ſo is the nature of the contract; for it is fduciary, and the lad is bound from 


a perſonal knowledge of the integrity and ability of the maſter. Baxter v. Buried, 
2 Strange, 1266. 


2. Ann Giles was removed by the order of two Tutices from the pariſh of Petroch, 
to the pariſh of Stoke Fleming, both in the county of Devon. Upon an appeal from 
this order, the Seſſions ſtated ſpecially, that Ann Giles was bound by indenture, as a 
poor pariſh child, to ſerve from 1733, the date thereof, until her age of 21; that 
ſhe accordingly ſerved Rebecca Gregory, under that indenture, for five years, until the 
17th of July 1738, when Gregory agreed with one Philip Fowle, of Stoke Fleming, to 
aſſign over her apprentice to him, and accordingly delivered to him the indenture, 
and by an indorſement thereon, aſſigned all her intereſt in it to him. That upon 


the ſame day, Aun Giles, being then 14 years old, bound herſelf to Fowle by another? 
indenture, 


Appꝛentite. 
indenture, and ſerved him from that time, till 1744, in the pariſh of Stoke Fleming; 
and that on the day before the order of the two Juſtices was made, the indenture of 
apprenticeſhip to Rebecca Gregory was vacated. On motion to quaſh the order of the 
two Juſtices, two objections were taken. 1ſt, That the firſt indenture being till 21 
abſolutely, was void; becauſe it was not made according to the ſtatute 43 Eliz. 
which ſays that poor girls ſhall be bound to ſerve till 21, or marriage. 2d. That the 
ſecond indenture was alſo void, becauſe an infant has no power to bind herſelf. 
After argument, the Court held the firſt indenture to be well enough, and only void- 
able; and that the girl's binding herſelf to Fowle, was only evidence of her conſent 
to ſerve him; and that as by ſuch ſervice ſhe had gained a ſettlement in Stoke Fleming, 


the order of the two Juſtices muſt be confirmed. The Pariſh of Petroch v. The 
Pariſh of Stoke Fleming, 1 Wilſon 96. 


3. In this caſe the ſingle queſtion was, Whether the indenture of apprenticeſhip, 
where ſixpence was mentioned to be the ſum given with the apprentice, was or was 
not void, for want of being ſtampt, according to the ſtatute 8 Ann, c. g. /. 32. ? And 
it was reſolved by the whole Court, that the intent of the ſtatute was, that when 
above 50. was paid with an apprentice, a twentieth part of it ſhould be paid for 
the duty; and one fortieth part when leſs than 56/7. was paid. That this was a caſe, 
wherein it is well known that there is no coin ſmall enough to be paid. That by the 
two ſtamps of one ſhilling and ſixpence in the pound, it ſeems that no ſum leſs than 
twenty ſhillings, paid with an apprentice, ſhould pay any duty. That this caſe 
fell under the maxim of de minimis non curat lex; and that therefore there was no 


occaſion to have this indenture ſtamped according to the ſtatute, Baxter v. Faulam, 
1 Wilſon 129. 


4. Michael Wilſon, a poor boy, was bound apprentice with the aſſent of two 
Juſtices, to Thomas Jackſon, of Auſtwick, who was tenant to Thomas Jackſon of Clapham. 
This Mr. Fack/on of Clapham, agreed to indemnify Mr. Jackſon of Auſtwick, if he 
would ſend the pauper to him, which he accordingly did; where the boy continued for 
about ſeven or eight weeks, and then ran away to his mother. Whereupon Mr. 
Tackſon of Clapham agreed, that he ſhould ſtay with his mother, and that he would 
pay her for his board and cloaths, which he did for two or three years; he afterwards 
agreed with a brother of the boy, who was a maſon, and lived at Auftwick, that the 
boy ſhould ſerve him for the remainder of the time in the indenture, which he ac- 
cordingly did. By the order of two Juſtices, which was confirmed by the Seſſions, 
the boy was removed to Clapham. Whereupon the Court of King's Bench were 
moved to quaſh both the orders, on the ground, that though one maſter may con- 


ſent that his apprentice ſhall go to another, and ſerve out his time with him, yet a 


ſecond maſter cannot turn him over to a third; for if ſo, an apprentice might be 
turned over to forty different maſters. But the Court reſolved, that the ſtatute 
which gives a ſettlement to a poor child, who is bound by the pariſh, requires only 
that he ſhall be bound by indenture, and thereby he ſhall gain a ſettlement where he 
laſt ſerved by ſuch indenture, for the ſpace of forty days; and, though ſtrictly 
ſpeaking in point of law, an apprentice cannot be aſſigned or turned over by one 
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maſter to another, except by cuſtom, as in London, yet it has always been held, 
that if an apprentice by his own conſent, is turned over with his indenture from one 
to another, and ſerves the ſecond maſter, fſorty days, he gains a ſettlement where he 
laſt ſerved. The Court therefore quaſhed both the orders, being of opinion, that 
the pauper gained a ſettlement at Auſftwick, where he ſerved the laſt forty days. 
The Pariſh of Auſtwick v. The Pariſh of Clapham, 1 Wilſon 158. 


5. Giles Milbourne and Priſcilla his wife were certificated by the pariſh of Si/ton, to 
the pariſh of Wincanton, where they had a fon born, named John, who the pariſh of 
Silton bound out apprentice for eight years, to a taylor, in the pariſh of Horfington, 
with whom he ſerved out his time, and afterwards married, and went to live at 
Wincanton, where he and his family became chargeable. Whereupon, by an order 
of two Juſtices, confirmed by the Seſſions, he was removed to Silion, the place of 
his father's certificate; the Seſſions being of opinion, that he had not gained a ſettle- 
ment at Hor/ington, becauſe under the ſtatute, a certificate perſon can only gain a 
ſettlement by purchaſe, or the ſerving an annual office. But the Court quaſhed both 
the orders; becauſe when the pariſh of Silton had bound the ſon apprentice in Horſing- 
ton, they had provided for him, and his ſervice gained him a ſettlement there; he 
therefore remained no longer any part of his father's family, and as Horſington was: 
the laſt place of his legal ſettlement, the pariſh of Mincanton ſhould have ſent him 
thither. Rex v. The Pariſh of Silton, 1 Wilſon 184. 


6. A pauper was removed to the pariſh of Stockland, and the Seſſions confirmed 
the order. The facts were theſe; the pauper was bound an apprentice in huſbandry, 
by the pariſh of Stockland, to one Jobn Davies of that pariſh, till twenty-four years of 
age. That he lived with him four years in that pariſh, under the indenture, when 
his maſter died. That he continued with his maſter's ſon, who was his executor, 
and had proved the will, for about ſeven years in the ſame pariſh, when being de- 
ſirous of living with his uncle, in the pariſh of Ozterton, to learn the trade of a miller, 
he and his uncle applied to the executor for his conſent, who accordingly gave his 
conſent, ſaying he would do any thing for the pauper's benefit. The pauper then 
made an agreement with his uncle for 15. 64. per week, and continued with him, in 
the Whole, two years and a half, at the end of the firſt four months of which time, 
the pauper attained his age of twenty-four. After hearing counſel for and againſt 
theſe orders, the Court quaſhed them both; ſaying, that though an apprentice is not 
ſtrictly aſſignable, or tranſmiſſible, yet if he continues with the conſent of all parties, 


and his own, it is a continuation of the apprenticeſhip. Rex v. The Pariſh of Stock- 
land, Doug. 69. | | 


7. Two juſtices, by an order, removed John Egbert, from the pariſh of Harberton, 
in the county of Devon, to the pariſh of Aſbpreington; but on an appeal to the 
Seſſions, that order was quaſhed, ſubject, however, to the opinion of the Court of 
King's Bench, on the following caſe. The pauper was bound an apprentice, by the 
pariſh of Harberton, to William Soper, of that pariſh, until he ſhould be twenty-four 
years of age. He continued to live with his maſter, until within one month of his 
attaining twenty-one, when he deſerted his ſervice, and was abſent ſeven months. | 
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He afterwards returned to his father, in Harberton, with whom he ſtayed a few 
weeks, and then offered himſelf as a ſervant to Edward Edmends, of Aſhpreington, 
who refuſed to take him, without ſeeing a receipt from his maſter, Soper, for buying 
off his time. Accordingly, the following receipt was produced. © February 24th, 
« 1783, Received of John Egbert, the ſum of 4/. 45. for the remainder part of his 
time, by me, William Soper.” This receipt was obtained by the pauper's father, 
at the requeſt, and with the concurrence of the pauper; but he was not preſent, ei- 
ther when it was applied for, or when it was ſigned; however, Soper offered to give 
up the indenture, but which the father did not take, as not thinking it material. 
The maſter, therefore, continued to keep the indenture in his cuſtody, uncancelled, 
until after the pauper had attained his age of twenty-four; when, upon his applica- 
tion, it was delivered up to him. After the ſigning of this receipt, and paying the 
money, the pauper being then in the twenty-ſecond year of his age, hired himſelf 
for a year, to ſerve Edmonds, with whom he lived that year, and then made a further 
agreement for another year, which he alſo ſerved in the pariſh of Aſpreington; and 
at the time of his hiring, he ſhewed Edmonds the above receipt. After this caſe had 
been fully argued, and the Court had taken time to conſider, Lord Mangfeld de- 
livered their opinion to the following effect. As I have often ſaid, it is of more con- 
ſequence, in molt caſes, that the law ſhould be certain, than what the law is. And 
perhaps if this Court had never gone further on the preſent ſubject, than to enquire 
whether the indentures were in fact cancelled, or delivered up, it would have been 
more convenient, than to have decided on the particular circumſtances of each caſe; 
and to have examined whether they amounted to a relinquiſhment, or cancelling of 
the indentures, or not. But the caſes have gone beyond that line; and therefore it 
might now be attended with more inconvenience to the Public, to over-turn, than 
to adhere to them; even though we may not, perhaps, approve of the principles 
on which they have been determined. Where the facts ſtated are ſuch, that upon an 
action of covenant, brought by the maſter againſt the apprentice, the pauper could 
plead the matter in bar; it ſeems to be ſettled, that the indentures ſhould be conſi- 
dered as cancelled. And to that extent the rule might be carried, without much 
miſchief. But if extended to every poſſible caſe, in which a Court of Equity would 
give relief, it would be productive of great inconvenience and uncertainty ; it would: 
increaſe the litigation of the poor laws, which are already a diſgrace to the country, 
and would leave every caſe ſo much on its own circumſtances, that it mult neceſſarily 


travel through every ſtage which the law allows, before the parties can know what 


they are to expect. If the juſtices of the peace, at the Seſſions, or even out of 


Seſſions, are to be erected into Chancellors, it cannot but happen, but that on the 


ſame facts, very different deciſions muſt be made. Honeſt and good men, when 
left to decide ſecundum diſcretionem boni viri muſt and will vary in their ſentiments. 
Such a rule, therefore, would be highly inconvenient, and, indeed, would amount 
to ſaying, there was no rule at all. The queſtion then is, Whether the facts, ſtated 
here, are ſuch as put an end to the indentures at law, or could be pleaded in bar to 
an action of covenant on them? In that light I ſhall conſider it. The maſter re- 
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ceived four gvineas as a ſatisfaction for the remainder of the apprentice's time; he 
gave a receipt for the money as ſuch, and offered then to deliver up the indentures, 
If it was not done in fact, it was owing to the pauper's father not thinking it material; 
and on the pauper's attaining the age of twenry-four years, the maſter did, in fact, 
deliver up the indentures. After paying the money, if an action had been brought 
by the maſter on the indentures, the pauper might have pleaded accord and fatis- 
ſaction in bar, or if the maſter had refuted to deliver up on demand, the apprentice 
might have brought rover or detinue for them. The indentures muſt be conſidered 
as not exiſting, from the time the money was paid; and then the pauper gained a 
ſettlement, by hiring and ſervice in the pariſh of Aſpreington. The conſequence is, 
that the order of Seſſions mull be quaſned. MKex v. The Inhabitants of the pariſh of 
Harberton, 1 Term Rep. B. R. 139. 


8. By an order of two juſtices, William Webber and Ann his wife, with their three 
children, were removed from the pariſh of Sandford, in the county of Devon, to the 
pariſh of Biſhopfawton, in the ſame county; but upon an appeal to the Seſſions, 
this order was quaſhed. The facts of the caſe were theſe; the pauper was legally 
ſettled in the pariſh of Biſhophawton by birth, and was bound an apprentice by the 
officers of that pariſh, at the age of eleven years, to ſerve Edmund Sage of that place, 
till twenty: four. That he lived with Sage for five years, when his maſter gave him up 
his indenture, and recommended him to live with one William Verney, of the pariſh 
of Chittlehampton, Thatcher, with whom the apprentice made an agreement as a ſer- 
vant for three years. That while he was with Verney, Sage and Verney had a con- 
verſation together, when Sage deſired him to keep back ſome of the pauper's wages, 
to provide him with cloaths; apprehending, that otherwiſe he might come upon 
him. That about the expiration of that time, the pauper returned to the pariſh of 
Biſhopſtawton, where his maſter Edmund Sage then reſided, and lived with one Toyte, 
a butcher there, with his maſter's knowledge, who frequently converſed with Toyte, 
while the pauper lived with him, but not upon the ſubject of his apprenticeſhip. 
After the pauper had lived with Toyte three months, he came back ts Sage's houſe, and 
lived with him for a month, paying his maſter ſixpence a week for his lodging. This caſe 
having been fully argued, the Court ſaid, it was clear that the pauper could not gain 
a ſettlement after the firſt five years, under the indentures as an apprentice, becaule, 
neither party in fact conſidered the ſervice as ſuch. On the contrary, they conſidered 
the indentures as given up, and put an end to for ever; ſo that the ſervice was not, 
nor was intended to be, in the capacity of an apprentice ; neither did the pauper gain 
a ſettlement as a ſervant, becauſe there could not be ſuch a ſervice in point of law, 
during the exiſtence of the indentures. So that though in reality there was a ſervice 
in point of fact, yet it cannot be applied to the purpoſe of gaining a ſettlement, be- 
cauſe in point of law the indenture ſtill ſubſiſted. It is manifeſt, that when the in- 
dentures were given up by the maſter, the apprentice was left at liberty to do whet- 
ever he pleaſed. It is true indeed, the maſter recommended him to another perſon, 
but it was a mere recommendation, which the pauper might have rejected or not, as he 
pleaſed. He might have gone into the ſervice of any other maſter, His firſt maſter 

| | made 
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made no particular agreement with Ferney. In the ſame manner, the other hiring and 
ſervice was without the conſent and concurrence of the original maſter; and during 
the whole period, the apprentice was at liberty to hire himſelf to whom he pleaſed. 
The fact therefore of conſent to any particular ſervice by no means appears. On the 
other hand, the pauper being under age, could not agree to cancel the indentures, 
without the conſent of the pariſh officers; ſo that though there was a ſervice in fact, 
yet in point of law no ſcttlement could be gained under it. Therefore the order of 
Seſſions was quaſhed, and the order of the Juſtices affirmed. Rex v. The Pariſh of 
Sandford, 1 Term Rep. B. R. 281. 


9. Charles Howell, a poor boy ſettled in the pariſh of St. Nicholas, in the town of 


Nottingham, which is a county of itſelf, was by the churchwardens and overſeers of 


the pariſh, with the conſent of the mayor and one alderman, who were juſtices of 
the peace for the town and county of the town of Nottingham, bound apprentice to 
one Joſeph Birch, of the pariſh of Basford, in the county of Nottingham, frame-work 
knitter, until he ſhould be twenty-one years of age. This indenture was under the 
hands and ſeals of the churchwardens and overſeers of St. Nicholas, and allowed by 
the two juſtices, and ſigned by Birch the maſter, but was not executed by the pauper. 
He ſerved his maſter in Basford, five months under this indenture, when he was 
legally diſcharged from his apprenticeſhip, by two juſtices of the county of Nutting- 
ham, under the ſtat. 20 Geo. II. c. 29. on account of ill treatment by the maſter. 
The boy then became chargeable to the pariſh of Basford, and was thereupon moved 
to St. Nicholas, Nottingham, as the place of his legal ſettlement; and on an appeal 
to the Seſſions, the Court confirmed the order; being of opinion, that the church- 
wardens and overſeers of the poor, with the conſent of the juſtices of one county, 
cannot under the act of 43 Eliz. put out a pariſh apprentice from one county into 
another, unleſs the apprentice executes the indenture. But ſubject nevertheleſs to 
the opinion of the Court of King's Bench, whether the pauper, by his ſervice in 
Basford under the indenture, and the circumſtances of the caſe, gained a ſettlement 
in Basford or not. A rule having been granted to ſhew cauſe, why both theſe or- 
ders ſhould not be quaſhed, the Court, after hearing counſel on both ſides, ſaid, 
this caſe was of very great importance, becauſe many poor children are bound ap- 
prentices into manufacturing counties, from counties where no manufactories are 
eſtabliſhed. The caſe of St. Margaret, Lincoln, Burr. S. C. 728. ſeems to have 
decided this; becauſe on reading that caſe, no doubt can be entertained but that 
there the indenture was executed by the churchwardens and overſeers only, for no 
queſtion could have ariſen as to the legality of the binding, if the apprentice himſelf 
had executed the indenture. If this were to be determined on the words of the ſtar. 
43 Eliz. alone, they are extenſive enough to warrant ſuch a binding as the preſent; 
for they are to bind apprentices where the juſtices ſhall ſee convenient; and whether in 
or out of the pariſh, is not ſpecified ; they are not to be limited by any other rule, 
than the propriety of the meaſure itſelf. But the great difficulty ariſes on another 
ſtatute, namely, the 8 and 9 Will, III. c. 30. / 5. That ſtat. after reciting that 
doubts had ariſen, whether perſons to whom poor apprentices were to be bound, 
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were compellable to receive them, declares, that they ſhall be compellable to re- 


ceive under certain penalties, Now if this Act of Parliament be commenſurate with 


the 43 Eliz. and the one cannot be extended beyond the other, it is a powerful re- 
ſtriction of the former ſtatute; for perſons reſiding in one pariſh, cannot be puniſhed 
for not receiving apprentices bound from any other pariſh. But this difficulty may 
thus be ſolved; if the maſter does not reje& the binding, but aſſents to it, then 
there is the concurrence of all the parties neceſſary to give validity to the indenture; 
and if no objection be made to the binding, before the apprentice has reſided 
forty days under it, he thereby gains a ſettlement. However, it is the wileſt way 
to abide by former deciſions, and that of St. Margaret, Lincoln, has determined 
this point; which deciſion ſhould be the more readily adopted, becauſe a contrary . 


rule would be attended with infinite inconvenience to the Public, The Legiſlature 
ſeeing that there were many poor perſons who had not the benefit of a parent. edu- 


cation, and judging, very wiſely and humanely, that ſomebody ſhould take care 
of them, directed, by the 43 Eliz. that they ſhould be under the management of 
the churchwardens and overſeers of the poor, who were ſuppoſed to have the beſt 
opportunity of knowing the fituation of the poor children; and that ſtatute alſo re- 
quired the interference of the juſtices of the peace, as a check on the conduct of the 
churchwardens and overſeers. So that it ſeems the Legiſlature did all that human 
wiſdom could do, by directing the magiſtrates, with the churchwardens and over- 
ſeers, to do that for the poor children, which their parents could not do for them. 
In the preſent caſe, the maſter conſented by receiving the pauper, and the aſſent of 
the pauper may likewiſe be inferred from the circumſtances. Ir is not ſtated, ne- 
gatively, that he diſſented; he did not object to the binding, but lived under the 


indenture five months, which implies his conſent; and it was only on the ſubſequent 


ill treatment of his maſter that he applied for a diſcharge; now that very applica- 
tion is an acknowledgement, on his part, that the indenture was binding. The 


pauper then having ſerved more than forty days under the indenture, ought to have 


the benefit of that ſervice, If any objection could be ſupported againſt this binding, 
on account of the pauper's being bound out of the county, it would be productive of 
great inconvenience; for many children living in pariſhes where there is no manu- 
facture, would be thereby deprived of an opportunity of learning beneficial trades, 
and be confined to the ſtations of day labourers. Therefore the rule was made ab- 


{olute, and both the orders were quaſhed, Rex. v. The Pariſh of Sz. Nicholas 
Nottingham, 2 Term Rep. B. R. 726. | 


10. The pariſh-officers of the pariſh of Sowton, in the county of Devon, having 
with the aſſent of two Juſtices of that county, apprenticed Sarah Hellier, a poor child 
of Sowton, to the defendant, according to the ſtatute; he appealed to the Quarter 
Seſſions, when the order was confirmed, ſubje& however, to the opinion of the 
Court of King's Bench, on the following caſe. The apprentice was bound to the 


appellant, who reſided in the pariſh of Pinboe, on an eſtate which he rented and 


occupied in the pariſh of Sowton, of the value of col. per ann. which was divided by 
the highway from the houſe in which he lived. There was no houſe on the eſtate of 


which 
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which the appellant was the occupier. The indenture, together with the apprentice, 
was tendered to him in the pariſh of Sowtcn, in the highway adjoining to his eſtate in 
that pariſh. The queſtion upon this caſe was, Whether, under the ſtatute 43 Hg. 
c. 2. , 5. a perſon occupying lands within the pariſh, is exempted from the burthen 
of taking an apprentice, becauſe he does not ride within the pariſh? And aſter this 
queſtion had been fully argued, Lord Kenycn ſaid, it is highly fit that this queſtion 
ſhould not remain any lo-ger undecided. The queſtion ariſes on the fifth ſection of 
the 43 Eliz. c. 2, The general purview of that ſtatute, was to make a proviſion for 
the maintenance of the poor; and the firſt clauſe, in mentioning thoſe who are to* 
contribute to ſuch maintenance, deſcribes two forts of perſons, namely, inhabitants, 
and occupiers of lands, &c. Amongſt other proviſions for the poor, the fifth ſection 
gives power to the pariſh- officers, with the aſſent of two magiſtrates, to bind poor 
children apprentices, where they ſhall. ſee convenient. It 1s true indeed, that thoſe 
words cannot be taken ſo generally as they purport, becauſe they cannot com- 
pel mere ſtrangers, who ſtand in no relation to the pariſh, to take ſuch apprentices. 
Burt I think that the context of the ſtatute furniſhes the means of circumſcribing the 
general extent of thoſe words; and that context I take from the firſt clauſe, which 
impoſes other burthens of the ſame nature on occupiers of lands, &c. as well as inha- 
bitants. The general object of the act was to compel all thoſe, who had any pro- 
perty in the pariſh, to contribute their due proportion towards the maintenance of 
the poor; and the receiving apprentices 1s one mode of contributing to their general 
relief, In conſtruing theſe words, I ſee no reaſon for confining the power of binding 
on the inhabitants of i the pariſh; they ought to be extended to n occupying lands 
in the pariſh, though reſiding cut of it, Then it is ſaid, that if this conſtruction be 
put upon the ſtature, the party may be doubly charged, in the pariſh in which he 
lives, in reſpect of his inhabitancy ; and in that in which he has lands, in reſpect of 
his occupation of them. But if he finds himſelf aggrieved, he may appeal to the 
Seſſions, and we muſt take it for granted that the Juſtices will do what is right. 
They are to adapt the charge to the ſize of the property which the perſon charged 
poſſeſſes; and theſe are incidental charges which fall on him in reſpect of that pro- 
perty. I remember it was argued in a former caſe on this ſubject, that if this con- 
ſtruction of the ſtatute were to prevail, ſome pariſhes would diſburden themſelves of 
many of their poor, by apprenticing out their poor children to perſons living out of 
the pariſh ; but the anſwer to any ſuch argument 1s, that at the time, when the 43 Eliz. 
was paſſed, the ſtatute 13 and 14 Car. II. was not in exiſtence, However, the 
ground of my deciſion here is, that this 1s one of the modes provided for the mainte- 
| nance of the poor in this ſtatute, which impoſes the duty in reſpect of the property. 
The other Judges being of the ſame opinion, the order of Seſtions was confirmed. 
Rex v. Clapp, 3 Term Rep. B. R. 107. 


11. Ann Cradocł, a pauper, being ſettled at I Tv was bound by tþe pariſh- 
officers, as a pariſh apprentice, by indenture, to Saſannab Cotton of the ſame place; 
who afterwards aſſigned her by deed, to Samuel Walker of Ilamſtall Ridware, with 
whom ſhe reſided there under the iudenture, for more than forty days, until the time 
Vor. I, 3 G of 


4.09 


410 


Apprentice, 


of his death; when ſhe was removed by the order of two juſtices, from Fam/ al/ 


Ridware to Rudgley. The indenture was ſeparately aſſented to by two juſtices of the 


peace, by their ſigning the fame ; but they did not aſſent to, or fign it at the ſame tine, 
or in the preſence of each other. On an appeal to the Quarter Seſſions from this 
order, the Court quaſhed it; but after diſcuſſing the propriety of the order of Seſſions 
in the Court of King's Bench, Lord Kenyon ſaid, perhaps the rule requiring the 
concurrence of two magiſtrates at the ſame time, may be ſometimes attended with 
inconvenience ; the rule however has been long ſettled to be, that concurrence of 
juſtices together is not neceſſary, where the act to be done is merely miniſterial; 
but they muſt confer together, and form a joint opinion, where the act is of 
a judicial nature, It has been held (whether rightly ſo or not, we are not now 
to enquire} that the allowance of a poor-rate is an act merely miniſterial; 
and that being once eſtabliſhed, the conſequence reſults, that the two magi- 
ſtrates need not meet when they allow the rate. The words indeed of the ſection 
on which this queſtion ariſes, are nearly ſimilar to thoſe uſed in the firſt, under 
which che poor- rate is to be allowed ; but when the nature of this cafe is conſidered, 
it appears to be one of the moſt ſerious ſubjects that fall within the deciſions of the 


juſtices. For they are empowered by this act of parliament to take children out of 


the arms of their parents, and to bind them out as apprentices, till they are twenty- 
one. For the law has made them the guardians for thoſe children, who have no 
others to take care of them. And who ought to judge of the fitneſs of the perſons 
to whom the poor children are thus to be apprenticed ? Not the overſeers, for they 
are frequently obſcure people, and perhaps in managing the buſineſs of the pariſh, 
are not always attentive to the feelings of parents. But the Legiſlature intended, 
that in this inſtance the magiſtrates ſhould have a check and control over the pariſh 
officers; and in my mind, they are called upon to examine with the moſt minute and 
anxious attention, the ſituations of the maſters to whom the apprentices are to be 


bound; and to exerciſe their judgment ſolemnly and ſoberly, before they allow or diſ- 


allow the act of the pariſh officers ; and for this purpoſe it is neceſſary that they ſhould 


confer together. Therefore the order of Seſſions was quaſhed. Rex v. The Pariſh of 
Hamſtall Ridware, 3 Term Rep. B. R. 380. 


12, Two juſtices removed Richard Cunliffe, a pauper, and his family, from Walton 


in Le Dale in Lancaſhire, to Kirkham in the ſame county. On an appeal it was ad- 


mitted, that the pauper's original ſettlement was in Kirkham; but the appellants 
inſiſted, that he had gained a new ſettlement by apprenticeſhip in Walton, and in ſup- 
port of it offered in evidence an indenture of apprenticeſhip, by which he bound 
himſelf to Croft and Hall, callico printers, for ſeven years. This indenture, beſides 
the uſual covenants, contained a covenant on the part of the pauper, that he would, 
at his own expence, provide for himſelf meat, drink, waſhing, lodging, apparel, and 
phyſic, at all times during the term; and alſo a covenant on the part of Croft and 
Hall, to pay the pauper for the firſt, ſecond, and third years, five ſhillings per 


week; for the fourth, and fifth years, ſix ſhillings per week; and for the ſixth and 


ſeventh years, ſeven ſhillings per week. The indenture alſo contained a proviſo, 
that in caſe the pauper ſhould be viſited with ſickneſs, and thereby be rendered 


unable 
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unable to perform his work, or ſhould neglect to perform it, he ſhould not be 
entitled to any wages during the time of ſuch indilpoſition, or neglect; and in caſe 
he was not employed at the buſineſs for which he was bound, his maſters were to 
be at liberty to reduce one half of his wages, for two months yearly, during the term. 
Under this indenture the pauper ſerved two years in Hallon. The indenture was 
written upon a proper ſtamp, but no additional duty was paid, according to the act 
8 Ann. c. 9. The reſpondents inſiſted, that the indenture was inadmiſſible in evi- 
dence, and void; not only for want of a ſtamp for the additional duty, but alſo 
on account of the nature of the contract, and the clauſes. contained in it. But the 
Seſſions thought that the indenture was admiſſible in evidence, and not void ; and 
therefore they reverſed the order of the juſtices. After this caſe had been argued in 
the Court of King's Bench, Lord Kenyon ſaid, that the caſe of Pennington v. Sudall, 
Bott 155. pl. 28 1. which has been cited, cannot be taken as an authority deciding 
any thing. If we were to infer any thing from that caſe, it would rather be the 
reverſe of that which has been ſuppoſed; becauſe the caſe went off, upon an agree- 
ment to admit the apprentice to his freedom, which could only have been done 
under an idea that he had ſerved a legal apprenticeſhip. The principal queſtion 
relating to the additional ſtamp duty, cannot be decided on this caſe, as it is now 
ſtated. I believe it is the practice at the Stamp-office, to ſet a value on theſe ſort of 
benefits, when the indentures are carried there, Now here, the apprentice ſtipulated 
to provide himſelf with certain things, which it is ſaid the maſter is bound by law 
to provide for him, and for which it is contended an additional ſtamp duty ought 
to have been paid, becauſe it is a benefit to the maſter; but on the other hand, the 
maſter was to make certain weekly payments to the apprentice; then how can we 
ſay, that theſe payments were not an equivalent for the maintenance, Sc. I believe 
they are much more. But before we can decide the material queſtion, the juſtices 
muſt find the fact, whether theſe payments were or were not an equivalent. I there- 
fore ſtudiouſly avoid giving any opinion upon the general queſtion ; and it is enough 
for me to ſay at preſent, that it does not appear, but that the maſter gave an equiva- 
lent for the benefit which he received. Therefore the order of Seſſions was con- 
firmed. Rex v. The Pariſh of Walton in Le Dale, 3 Term Rep. B. R. 515. 


13. The directors and guardians of the poor within the Hundreds of Tun/tead, 
and Happing, in the county of Norfolk, by virtue of the power given to them by the 
ſtat. 25 Geo. III. c. 27. with the conſent of two juſtices, bound a poor male child be- 
longing to one of the Hundreds, apprentice to 7o/eph Reynolds, who was an eccuprer 
of lands, but not an inhabitant within the Hundreds. From this binding Reynold:; 


appealed to the Court of Seſſions, who were of opinion, that he was not bound to 


receive the apprentice, becauſe he was not an inhabitant as well as an occupier ; bur 
ſubject however to the opinion of the Court of King's Bench, upon a caſe, 
itating the foregoing facts, and ſtating alſo, that by the above-mentioned ſtatute, 
the directors are impowered, with the conſent of two juſtices of the county of 
folk, to bind any child or children as apprentices, to any occupier or occupiers 
of lands or tenements, or to any perſon or perſons uſing any trade, in any pariſh, 
hamlet, or place withia the Hundreds, whom they ſhall judge to be proper per- 
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ſons to take apprentices; and that the perſons to whom ſuch children ſhall be 
bound apprentices, ſhall be bound to receive and provide for ſuch apprentices, in 
like manner as they are now obliged by the laws in being to provide for appren- 
tices. After hearing counſel in ſupport of the order of Seſſions, but ſtopping the 


counſel on the other ſide, the Court ſaid, that this caſe is not to be diſtinguiſhed on 


principle, from that of Rex v. Clapp, ante p. 408. ca. 10. and we ſe2no reaſon to depart 
from the opinion which we gave in that caſe, It would require very ſtrong words to 
convince us, that this particular diſtrict ſhould be governed by a 1ifferent law, from 
the generality of pariſhes throughout the kingdom. If indeed ine Legiſlature had 
uſed imperative words, we mult have been bound by them ; but there are none 
ſuch uſed in this ſtatute, Great ſtreſs has been laid on the proviſo in 20 Geo. III. 
c. 36. which has the words © Inhahitants and Occupiers.” Now the ſtat. 43 Elis. 
uſes the word © inhabitants,” which has been held not to be confined to rear!s. 
And Lord Coke, 2 Inſt. 702. in his reading on 22 Hen. VIII. c. 5. relative to the repair- 
ing of bridges by the inhabitants of counties, ſays, that the word inhabitants includes 
thoſe who occupy lands in the county, though they do not reſide there. For ſome 
purpoſes inhakitauts and occupiers are ſynonimous terms. Where a perſon derives a 
benefit from property which he occupies in a pariſh, he is liable to contribute 
to the eaſe of that pariſh; and in the caſe of K ex v. Clapp, we obſerved, that this is 
one of the modes by which he was to contribute to that eaſe. If indeed the Legiſ- 
lature had added the word refiants, to the word inhabitants in this act of parlia- 
ment, that would have confined this burthen to perſons actually reſiding within 
the pariſh, Order of Seffions quaſhed. Rex v. Tunſtead Guardians of the Poor, 
3 Term Rep. B. R. 523. 
14. Two juſtices by an order, removed Frances Whitfeld, the wife of Joſhua 
IV hitfield, a patient in Guy's Hoſpital, with her three children, from St. Mary 
Magdalen, Bermondſey, to The Holy Trinity in the Minories. Upon an appeal from 
this order, the Seſſions confirmed it; ſubject to the opinion of the Court of King's 
Bench, on the following caſe. Joſhua Whitfield, the pauper, was bound apprentice 
by indenture, dated the 24th June 1762, to John Grimes of Tower-hill, London, 
taylor, being a place neither within the pariſh of the appellants, or the reſpondents, 
to ſerve for ſeven years. He ſerved about ſix years of the term, when his maſter 
declined buſineſs, and informed his apprentice that he wiſhed him to get another 
maſter for his good. The pauper then went home to his father, who lived in &.. 
Olave, Southwark, and with whom he ſtayed three or four weeks; and if he could 
have got a ſervice in that time, he would have taken it, but not having heard of any, 
he returned to his maſter Grimes, who thereupon told him, that he heard Mr. Edwards, 
who was alſo a taylor, and lived in The Holy Trinity, wanted a man; and therefore 
deſired him to go to Edwards, and make an agreement with him, for he under- 
ſtood that Edwards would take him, for twelve months. The pauper accordingly 
went to Edwards, and entered into an agreement in writing with him, under ſeal, 
but not ſtamped, whereby he covenanted to ſerve him in his buſineſs of a taylor, 
for twelve calendar months, from the 11th of July 1768, and Edwards thereby 
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agreed to inſtruct him in the buſineſs, and find him in victuals, drink, and lodging, 
and at the end of the term, to pay him 124. in conſideration of his ſervice. The 
pauper was nineteen years of age when he left Grimes, and the indentures were neither 
aſſigned, or cancelled; but after the pauper had ſerved Edwards two months, 
Grimes gave him up his indentures, and he continued to ſerve and board with 
Edwards to the end of the term agreed for, and then received his wages, and ap- 
plied them to his own ule. The queſtion upon this caſe was, Whether the pavper 
gained a ſettlement by his ſervice with Edwards, in the Holy Trinity? And after argu- 
ment, the Court ſaid it is extremly clear, that while the indentures of apprenticeſhip 
continue in force, the apprentice is not ſux juris, nor can gain a ſettlement as a ſervant. 
But it has been ſettled as long ago as the beginning of the late reign, in the caſe of 
Rex v. St. George Hanover-/quare, Burr. F. C. 12. that the apprentice need not continue 
in the actual ſervice of the fi: ſt maſter during the whole term, but that if he be aſſigned 
over by the firſt maſter, or continue with his privity and conſent in the ſervice of 
another perſon, he may gain a ſettlement by ſerving the ſecond maſter forty days. 
The caſes which have been decided upon this ſubject, have been determined on nice 
diſtinctions; but ſtill thoſe diſtinctions ought to be adhered to, as they have ſettled the 
boundarics on this point. The one is the caſe of Rex v. Fremington, Burr. S. C. 
416. where it was held, that the apprentice gained a ſettlement by ſerving the ſecond 
maſter, with the conſent of the firſt. The caſe on the other fide is that of Rex v. St. 
| Luke's Middleſex, Burr. S. C. 542. where a general licence given by the maſter to the ap- 
prentice to ſerve whom he would, without any conſent to ſerve any perſon in particular, 
was held inſufficient to enable the apprentice to gain a ſettlement by ſerving ſuch 
ſecond maſter. Now this caſe falls within the principle of the former of theſe; for the 
apprentice went not only with the conſent, but with the expreſs recommendation of 
the firit maſter, to ſerve the ſecond ; and he went alſo to follow the ſame trade, which 
his firſt maſter had exerciſed. It has been ſaid, that this caſe muſt be governed by that 
of Rex v. Sandford, ante p. 406. ca. 8, but there is a ſolid diſtinction between that caſe 
and the preſent. For there the maſter gave up the indentures, previous to the pauper's 
entering into the ſecond ſervice, but here the indentures were not given up, till more 
than forty days had elapſed, after the apprentice had ſerved the ſecond maſter, which is 
ſufficient to give him a ſettlement in that pariſh. But ſuppoſe this queſtion were to 
ariſe in another ſhape, and that the pauper was proſecuted for exerciſing his trade, 
without having ſerved an apprenticeſhip according to the ſtatute ; there is no doubt, 
but that the ſervice with the ſecond maſter would be deemed a ſervice under the in- 
dentures, previous to the time of their being delivered up. Therefore both orders were 
confirmed. Nex v. The Pariſh of the Holy Trinity, Minories, 3 Term Nep. B. R. 60g, 
15. Two juſtices removed Ann Hamblin, and her two children, from St, Petrox, 
in Dartmouth, to Slapton, both in the county of Devon; but on an appeal to the 
Seſſions, this order was quaſhed ; ſubject however to the opinion of the Court of 
King's Bench, on the following caſe. John Hambling, the father of the pauper's 
huſband, John Ilambling deceaſed, having been told by the pariſh-officers of Ton- 
Ball, that they would give him twenty ſhillings to bind out his ſon anapprentice, if he 
would find a place for him, did in July 1768, agree with Mary Hayne, widow, who 
occupied. 


473 


4 — 23 9 — — — . 
8 * — - o by 4 - 
w "= p * * — * 0 
o 1 4 * * 7 - s * 
* — — 4 
8 0 _ | - * 3 
4 7 3 8 3 i 4 
C - - — — — b 
2 - 0 — * - 
2 GS Ta * 


* 


— 2 — — 
* al: hn? "__ * 4 =. * 5 * "7 2 
2 2 4 1 4 2 RA _— 2 
wilt 8 ; 
* - | . - 
. — — ”"& 0 * " hs 
: 5 1 — 4 . U ö — — 
— + a 2 ” 
a — Gs 
— 


Appꝛentice. 


occupied a farm in Slapton, to bind his ſon John Hambling deceaſed, then aged about 
eight years, an apprentice to Richard Hayne, ſon of Mary Hayne, who was then 
between the age of 14 and 15, and was reſident in his mother's houſe, as a part of her 
family, and had no habitation, or buſineſs of his own, When this agreement was 
made between Hambling the father, and Mary Hayne, they alſo agreed, that he, 
Ilambling, ſhould pay to Mary Hayne, twenty ſhillings, as a conſideration for ſuch 
apprenticeſhip ; but it did not appear, that Mary Hayne knew that any promiſe was 
made by the overſeers of Townſtall to Hambling, with re ſpect to the advancing of any 
money to him for this purpoſe. Hambling the father, afterwards, received twenty 
ſhillings from the churchwardens and overſeers of Townfall, five ſhillings of which 
he paid to Mary Hayne, and promiſed to pay her the reſt, at five ſhillings a time, 
but applied the remaining fifteen ſhillings to his own uſe, It appeared, by the in- 
denture of apprenticeſhip, dated 21ſt July 1768, that John Hambling the ſon, of 
his own free will, and with the conſent of his father, voluntarily bound himſelf ap- 
prentice to Richard Hayne, of Slapton, till he ſhould attain the age of twenty-one, to 
lear the art of huſbandry. This indenture was ſigned by Hambling the father, and 
Hambling the ſon, and by Richard Hayne, and was ſtamped with an half-crown 
ſtamp, (which was then a proper ſtamp) but had no ſtamp thereon for the con- 
ſideration money. Some time in April, previous to the date of the indenture, 
Jobn Hambling the father, received from the pariſh of Townſ/tall five ſhillings, as 
Need money, he having applied for relief. The caſe alſo ſtated, that John Hambling 
the ſon, lived in Mary Hayne's houſe, in Slapion, till he was twenty years old. 
After counſel had been heard in ſupport of the order of Seſſions, the counſel on 
the other ſide were ſtopped ; the Court ſaying, it has been very properly admitted, 
that this indenture of apprenticeſhip was not abſolutely void, on account of the 
infancy of the parties, but only voidable ; and that unleſs there be ſome other ob- 
jection, the pauper is entitled to the benefit of the apprenticeſhip. But it bas been 
contended, that it is void on another ground, namely, for the want of an ad- 
ditional ſtamp for the conſideration-money of twenty ſhillings, given with the ap- 
prentice, and that this does not come within the proviſo, in the ſtatute of Ann, 
relative to ſums given with apprentices at the public charge of any pariſh, 
or by or out of any public charity. But we think there is no foundation for the ar- 
gument. We muſt conſider this to be a fair binding to the ſon, becauſe the Seſſions 
have not ſtated that it was fraudulent. Then if it were, as it profeſſed to be 
a binding to the ſon, and not colourably to the mother, the ſtatute requires no duty 
for the conſideration- money, even though the money were not raiſed at the 
charge of the pariſh, The act of parliament, taking it altogether, undoubtedly 
impoſes the duty on money paid to the rnaſter, or miſtreſs only; for it ſays © That 
« every maſter or miſtreſs, to or with whom, or to whoſe uſe, any ſum ſhall be 
« given, paid, ſecured or contracted for, or in reſpect of any ſuch apprentice, &c,” 
Now here the maſter did not receive the money, which was given with the appren- 
tice,, but for reaſons (not here ſtated) his mother received it; and it is not ſtated, 
that ſhe received it as agent for her ſon. But even ſuppoſing that the maſter had 
received, or contracted for the conſideration- money, it was not ſubject to the duty 
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impoſed by the ſtatute of Aun, becauſe it was money raiſed at the common and 
public charge of the pariſh of Totenſtall, and as ſuch, it comes within the proviſo in 
that act. It was aflumed, in argument, as a propoſition, that there can be no bind- 
ing of any pariſh apprencice within the meaning of this proviſo, unleſs it be a com- 
pulſory binding, under the 43 of Elizabeth, with the concurrence of two magiſtrates, 
But that cannot be the conſtruction of that ſtatute, for one of the purpoſes of raiſing 
rates for the relief of the poor, was to put out children apprentices, at the expence 
of the pariſh. That is not reſtrained to the caſe of a compulſory binding, which is 
under a ſubſequent clauſe, And the object of that act is as well anſwered by a 
binding, with the conſent of the parents, as by a compulſory binding without their 
interference, All that is required is, that the binding ſhould be. obligatory on the 
children. If the parents diſcharge their duty to their children, then there is no ne- 
ceſſity for the interference of the magiſtrates and pariſh officers; but if the parents 
negle& their duty, or are not able to procure maſters, then the pariſh officers are 
bound to interpoſe, and they ſtand in loco parentum, Then in this caſe, the conſi— 
deration-money was advanced by the pariſh officers; it came out of a fund excepted | | | 
by the ſtatute of Han. Therefore, on both the points, firſt, that there was no money 
for which any duty was payable; under any circumſtances; or ſecondly, (if there 

were) that it was excepted in this caſe, as the money was paid at the public charge 

of the pariſh, we are of opinion, that the pauper gained a ſettlement in Slapton, by 

ſerving under the indenture; and conſequently, that the order of Seſſions ſhould be | 
quaſhed, Rex v. The Pariſh of St. Petrox in Dartmouth, 4 Term Rep. B. R. 196. | — 


16. T. Furborough, was born at Frowleſworth, where his father was legally ſettled, 
and, at nine years of age, was bound a pariſh apprentice to D. Palmer, of Hinckley, 
who was reſident at Hinckley, under a certificate from Copſon, in the county of War- 
wick, The pauper, after ſerving part of his time with Palmer, was aſſigned by him 
to one Hur, a legal pariſhioner of Hinckley, under an agreement, by which Hurſt 
was to pay Palmer one ſhilling a week, and which was accordingly paid. The 
pauper ſerved Hurſt, in Hinckley, above forty days before he left him. The pauper 
and his wife becoming afterwards chargeable, were removed by an order of two 
Juſtices, from Frowleſworth to Hinckley; and on an appeal to the Seſſions, the Court 
were of opinion, that the pauper had gained a fettlement by ſerving Hurſt, under the 
aſſignment of the indentures, and therefore confirmed the order. The legality of 
theſe orders coming afterwards to be diſcuſſed in the Court of King's Bench, that 
Court, after hearing counſel on both ſides, took time to conſider. And on a ſubſe- 
quent day, Lord Kenyon delivered the unanimous opinion of the Court, to the fol- 
lowing effect. The queltion in this caſe is, Whether any ſettlement was obtained 
by the apprentice, by his ſervice under his ſecond maſter, who was a pariſhioner of 
Hinckley, in that pariſh, his firſt maſter, by whom he was aſſigned, having been cer- 
| tified thereto. The firſt impreſſion made upon my mind was, that as the laſt forty 
days of the apprenticeſhip were ſerved under a perſon who was not under the diſ- 
ability of the certificate, ſuch ſervice gained a ſettlement; but upon looking more 
fully into the authorities cited, on which I had formed my firſt opinion, and advert- 
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ing more particularly to the words of the ſtatute of 12 Ann. fat. 1. c. 18. Jam dif. 
poſed to think, that a fe:tlement was not acquired by the ſervice under the indentute 
with the ſecond maſter, in Ilinchlh, although he was not reſiding there under the 
certificate. And that opinion which we have formed, proceeds principally on the 
words, of the ſtatute of Aan, and the view with which it was paſſed. By the general 
tenor of the Certificate Act, perſons ſettled in one pariſh, bringing a certificate wich 
them into another, have a right to remain there until they become chargeable, and 
the pariſh to which ſuch certificate is granted cannot refuſe to receive them. Bur 
the miſchief was, that though the certificated perſons themſelves could not gain a 
ſettlement in that pariſh, yet they were the means of conferring ſettlements on others, 
by taking ſervants and apprentices, which was thought to be a great hardſhip on 
thoſe pariſhes who were bound to receive them under the certificate. Therefore to 
provide againſt that inconvenience, the 12 Ann. fat. 1. c. 18. was paſſed; which, 
after reciting the 8 & g . III. c. 30. and that“ many perſons obtaining and biing- 
c ing ſuch certificates, do frequently take apprentices, bound by indenture, and 
ce hire and keep ſervants by the year, who, by reaſon of fich apprenticeſhips and 
« ſervices, do gain ſettlements in, and become a great burthen to ſuch pariſhes, &c. 
though ſuch maſters, coming with ſuch certificates, have, by virtue thereof, no 
« ſettlements in ſuch pariſhes, Tc.” for remedy it enacts, “ That if any perſon what- 
te ſoever, who ſhall be an apprentice, bound by indenture to, or ſhall be a hired ſer- 
devant to, or with any perſon whatſoever, who did come into, or ſhall reſide in any 
ce pariſh, c. by means or licence of ſuch certificate, and not afterwards having 
ce gained a legal ſettlement in ſuch pariſh, c. ſuch apprentice, by virtue of ſuch ap- 
te prenticeſhip, indenture, or binding, and ſuch ſervants by being hired by, or ſerv- 
<« ing as a ſervant as aforeſaid, to ſuch perſon, ſhall not gain or be adjudged to have 
ce any ſettlement in ſuch pariſh, &c. by reaſon of ſuch apprenticeſhip or binding, or 
ce by reaſon of ſuch hiring or ſerving therein; but every ſuch apprentice, and ſervant, 
c ſhall have his and their ſettlements in ſuch pariſh, Sc. as if he or they had not been 
©« bound apprentice, or apprentices, or had not been an hired ſervant or ſervants to 
* ſuch perſon as aforeſaid.” There has never been any preciſe determination on 
this point; and therefore we think it better to abide by the words of the act, from 
whence the intention of the Legiſlature can beſt be collected. And the act having 
expreſsly provided, that perſons bound apprentices to certificated men, ſhall not, by 
virtue of ſuch apprenticeſhip, indenture, or binding, gain a ſettlement in ſuch 
pariſh, it is neceſſary that the binding ſhould be ſuch as would be capable of confer- 
ring a ſettlement by ſervice, under the original maſter, in that place, otherwiſe no 
ſettlement can be gained there by virtue thereof. For the Legiſlature intended, that 
no act whatever of this ſort done by a certificated man, ſhould help to bind the 
pariſh, As to the caſe of the King v. Petham, 2 Stra. 1147. where it was held, that 
the apprentice of a maſter certificated to Tenterden, might gain a ſettlement under an 
aſſignment to a ſecond maſter, reſiding at Lydd, which was a third pariſh, that does 
not govern the preſent; becauſe it does not interfere with the policy of the ſtatute of 


Hun, for the pariſh of Lydd had not received the original maſter by force of the certi- 
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ficate, and thereſore had no right to avail themſelves of the proviſions of that ſtatute, 
which was intended for the protection of the certificated pariſh. But here the words of 
the ſtatute cover Hinckley in the broadeſt manner, to prevent any burthen coming 
on that pariſh, on account of their obligation to receive the certificated perſon. The 
other cale principally relied on, of Romſey pariſh, Burr. S. C. 640. has no application 
to the preſent queſtion; for though it was contended generally at the bar, that the 
ſtatute of Aun was confined to apprentices bound by indentures to certificated maſters, 
and claiming ſettlements by ſerving under ſuch original maſters, yet the Court by no 
means adopted that argument, but decided rather on the ground, that no ſettlement 
could be gained by the apprentice, through the medium of a certificated perſon in 
that pariſh, Therefore, as there has been heretofore no determination on this point, 
as the ſtatute of Aun was paſſed for the exprels protection of the certificated pariſh, 
and as the words of the act are very particular and poſitive in favour of that pariſh, 
we ſee no reaſon to reſtrain the meaning of them to a ſervice with the original maſter, 
and therefore both orders were quaſhed. Rex v. The Pariſh of Hinckley, 4 Term Rep. 
B. K. 371. | 

17. Two Juſtices removed Joſeph Price, his wife, and their two children, from 
Leighton, to Church Coppenball, both in the county of Chefter ; but on an appeal to the 
Seſſions, the order was quaſhed; ſubject however to the opinion of the Court of 
King's Bench, upon the following caſe. The pauper, Joſeph Price, was bound out 
apprentice by his father, who was ſettled in Moolſtonwood, to one Lindop, of Church 
Coppenhall, ſhoemaker, under an indenture for four years, to learn the trade of a 
ſhoemaker; in which indenture was a covenant by the father, that he would, at his 
own charge, find and provide for his ſon, good, competent, and ſufficient mear, 
drink, and lodging, on every Sunday in the year, during the term; and would pro- 
vide him with cloaths, and apparel of all forts, except working aprons, and ſhoes, 
and alſo waſhing; and there was alſo a covenant on the part of the maſter, to pro- 
vide for the apprentice meat, drink, and lodging, except on Sunday, during the term. 
The indenture was properly executed and atteſted, and written on a 55. ſtamp. The 
pauper ſerved under this indenture for the four years, in Church Coppenhall, for fix 
days and nights in each week, and went to his father's at Yoo/tonweood on every Sunday. 
The father expended 51. and upwards in cloathing his fon, and in providing meat, 
drinks, &c. for him on Sundays, during the four years, in purſuance of his covenant; but 
no additional duty was paid for this, according to the ſtatute 8 Hun, c. 9. and therefore 
the queſtion was, Whether the non-payment of this additional duty, did not render 
the indenture void? Aſter counſel had been fully heard on both ſides, Lord Kenyon 
laid, this has been vexata queſtio ever ſince I came into Weſtminſter Hall; and va- 
rious opinions have been entertained upon it. Ir is true, that if an indenture be 
taken to the ſtamp-office, they will fer their value upon every ſuppoſed benefit to 
the maſter, for the ſake of the revenue; but that is by no means deciſive. The 
queſtion depends on the ſtatute 8 Ann, c. 9 /. 32 and 45. the former of which ſections 
_ impoſes a duty on all ſums of money given with an apprentice, &c. and the latter 
enacts that where any hing, not being money, ſhall be given, contracted for, or 
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ſecured, to or for the uſe or benefit of the maſter, the duty ſhall be paid for the full 
value of ſuch thing in the ſame manner, &c. The latter proviſion was inſerted fur 
the purpoſe of protecting the revenue from any fraud, which might otherwiſe be 
practiſed by the parties giving ſomething in lieu of money. For if, as in the caſe 
put by Mr. Juſtice Aton, a horſe, or other valuable thing of that ſort, be given by 
the friends of the(apprentice to the maſter, that muſt be conſidered to be a benefit 
to the maſter, for which a duty ſhould be paid. It occurred to me, early in the 
argument, that in order to fee what would or would not be conſidered as a benefit 
to the maſter, it was neceſſary to enquire what were the duties that reſulted from 
the bare relation of raaſter and apprentice. And I think that the ſtatute of 8 and g 


. III. c. 30. /. 5. throws a great deal of light upon that point; becauſe if from 


the time of the ſtatute of Elizabeth, to that time, maſters could not be compelled to 
provide for pariſh apprentices, and that law was made for the purpoſe, it ſhews that 
the obligation of providing for apprentices did not reſult from the mere relation of 
maſter and apprentice; for if it did, that part of the ſtatute of Will. III. was unne- 
ceſſary. The caſe of pariſh apprentices is the only one, where an apprentice can be 
put out nolens volens; all the others depend on the expreſs ſtipulations to be made by 
the parties intereſted. It has never been held, that the obligation of the maſter ex- 
tended to the providing of cloaths for the apprentice, and yet I cannot diſtinguiſh 
that from the obligation to provide ſuſtenance; for the former are equally neceſſary 
with the latter; and in other caſes than thoſe of pariſh apprentices, cloaths are gene- 
rally provided by the friends of the apprentice. But if every thing is to be valued, 
and a duty ſet upon it, from which a benefit ariſes to the maſter, it might be equally 
faid, that the earnings of the apprentice ſhould be liable to the duty, The argu- 
ment therefore, that every benefit which the maſter derives from the apprentice, by 
proving too much, proves nothing. The authority of Mr. Juſtice 4for is in all 
caſes worth reſorting to, but particularly ſo in caſes of Seſſions law, in which he was 
remarkably converſant. And his opinion in the caſe alluded to, is very ſtrong to 
this point. I think therefore, that the clear meaning of the ſtatute of Ann is, that 
where money, or money's worth is given to the maſter by the friends of the appren- 
tice, by way of premium, a duty ought to be paid for it; but that where mear, 
cloaths, &c. are to be provided by the maſter, no duty is payable, becauſe there is 
not any thing given to the maſter. The reſt of the Court concurring, the order of 
Seſſions was quaſhed. Rex v. The Pariſh of Leighton, 4 Term Rep. B. R. 732. 


18. Two Juſtices removed Hannah Cook, from Baddingham, in Suffolk, to Ditchingham 
in Norfolk ; which order was confirmed by the Seſſions, ſubject to the opinion of the 
Court of King's Bench, upon the following caſe. Hannah Cook was born in Bad- 
dingham, where ſhe lived with her father and mother, who belonged to that pariſh, 
till ſhe was ſeven or eight years old; when ſhe was placed out by the pariſh-officers 
of Baddingham, at a general pariſh meeting, to R. Fiſher, a farmer in Baddingham, 
under the following agreement, which was written on a leaf of the pariſh-book, 
together with ſeveral other agreements of the ſame ſort; namely, Auguſt 7th, 1774. 
« At a general pariſh meeting, held at the pariſh of Baddingham this day, it is 
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e agreed, that R. Fiſher ſhall take Ilannah Cook, and maintain her after the manner 
of an apprentice, with waſhing, lodging, cloathing, &c. from this day, until Mi- 
© chaelmas 1780. R. Fiſher to have 20/. with her, and at the exyiration of the ſaid 
te time, to double cloath her; witneſs my hand, K. Fiſher.” This agreement was 
not ſtamped; but in purſuance of it, the pauper went to live with R. Fiſher at Bad- 
dingham, and ſerved him one year. R. /iſher then took a farm at Ditchingham, to 
which he removed, and carried the pauper with him; where the pauper lived one 
year and an half, during which time he found her neceſſary cloathing, lodging, 
waſhing, &c. At the expiration of the year and half, the father (at Fiſher's deſire) 
took the pauper home with him to Baddingham; where ſhe continued till this re- 
moval, and ſhe has done no ſubſequent act to gain a ſettlement. R. Fiſher never 
paid the pauper any money as wages, but upon her quitting his ſervice gave her a 
double ſuit of cloaths, according ro his agreement. The Court without hearing 
counſel on either ſide, thought the point too clear to be diſcuſſed. For they ſaid, 
that though a modern act of parliament, 31 Geo. II. c. 11. had diſpenſed with the 
neceſſity of having the deed of apprenticeſhip jndented, yet it was ſtill neceſſary that 
the binding ſhould be by deed; and that the ſervice as an apprentice, could not be 
converted into a ſervice as an hired ſervant. Therefore the order of Seſſions was 
quaſhed. Rex v. The Pariſh of Ditchingham, 4 Term Rep. B. NR. 769. 


19. A rule was granted calling upon the defendant, who was town-clerk of the 
borough of Heydon in Yorkſhire, to ſhew cauſe, why a Mandamus ſhould not iſſue, 
directing him to inrol the-indentures of apprenticeſhip, by which 70h Briggs was 
bound an apprentice to John Burſtall, as a mariner, in one of the public books of the 
corporation of Heydon. It appeared from the affidavit on which the rule was founded, 
that by the uſage and conſtitution of this borough, all perſons who had ſerved ap- 
prenticeſhips for ſeven years, to any freeman of the corporation, reſident within the 
town, are intitled to their freedom. That by a bye-law of the corporation, made in 
February 1752, it was enaQed, that no apprentice ſhould be intitled to his freedom, 
unleſs he ſhould, within four months after the date of the indentures of apprentice- 
ſhip, cauſe them to be inrolled by the town-clerk, in one of the public books be- 
longing to the corporation. It was aiſo ſtated, that Burſtall was a freeman of, and 
reſident within the town of Heyden, and had ſerved the ſeveral offices of bailiff, alder- 
man, and mayor. That on the 1ſt of May, 1786, Briggs was bound apprentice to 
Burſtall for ſeven years; and that upon an application to the defendant, within the 
four months, to inrol the indentures, he had refuſed; aſſigning as a reaſon, that 
Burſtall uſually reſided at King ton upon Ilull, where his buſineſs was carried on, and 
that Heydon was only his place of reſidence, during ſome of the ſummer months. 
After hearing counſel againſt and in ſupport of this rule, the Court were clearly of 
opinion, that as the trade was carried on at Kingſto, and the ſervice performed 
there, the apprentice was not intitled to have the rule made abſolute. Thar the 
privilege ſought for, was in reſpect of the benefit which the borough of Heyden might 
receive from the ſervice of the apprentice; whereas in the preſent inſtance, the be- 
nefit to be derived from the ſervice of the apprentice, could only be received by the 
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inhabitants of Ring ton. That it was a kind of fraud upon the bye- lav of the corpo- 
ration of Heyden, and that it was evident from the indentures, that the ſervice 
under them could not be performed at Heydon, which is an inland town, becauſe 
Briggs was bound apprentice as @ mariner. And therefore the rule was diſcharged. 
Rex v. Marſhall, 2 Term Rep. B. R. a. | 


CHAP. XV. 
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In what Caſes it takes Place, et è contra. 


1. Y certain articles, a ſum of money was to be laid out in land, and until 
| laid out, to be veſted in South-Sea annuities, the dividends whereof were to 
go in the ſame way as the rent of the land would go. The perſon who would have 
been tenant for life, if the money had been laid out in land, died in the middle of a 
quarter; and on a petition the queſtion was, Whether there ſhould be an apportion- 
ment between the repreſentative of the tenant for life, and the remainder man? In 


| ſupport of the apportionment, a caſe was cited from Viner, title Apportionment, letter 


F. where it was done by Sir Jo/eph Fekyll, on a petition by the adminiſtratrix of John 
Holt, againſt the remainder-man. But Lord Hardwicke ſaid, I am ſurprized at 
that precedent, and much doubt of it, wherever Mr. Viner got it; and ſuppoſe 
it was ſome compromiſe, and by conſent. Several inſtances muſt have hap- 
pened betweeen the tenant for life, and the remainder-man; yet I never heard 
of ſuch a rule before. 1 take it, that theſe dividends go to the perſon, to whom 
they were due at the time. The truſt is to be laid out in land; what kind of 
land I cannot tell; and muſt preſume it would be land, on which thoſe would be 
the rent days of payment. Next, ro determine ſo, I muſt determine, whether 
upon making ſuch a ſettlement under articles, (the Court always directing all uſual 
powers in directing a ſettlement in purſuance of articles to be made) there would 
not be a power to make leaſes, Therefore, as I muſt make preſumptions in order 


to make this analogy between land and money, I muſt lay the analogy out of the 


caſe. The queſtion then is, Whether this is to be conſidered as the intereſt of 
money? Where literally ſo, intereſt is ſuppoſed to grow due from day to day to be 
; ſure; 
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ſure; and the perſon intitled to the produce, is intitled to it to the laſt hour of the 
day; but that is never held, that I know of, upon the dividends on Sor/h-Sea an- 
nuities, and all annuities of that kind. I do not know what authority there 1s for 
it; and this happens ſo frequently, that it muſt be known in practice; as to which 
I will conſult the Accountant General, and conſider of it. It would be dangerons 
to make a precedent contrary to the general practice, which, whatever it is, ought 
not to be broke in upon. The next day the Accountant General ſaid, it was not 
the practice with them to make a diviſion of the intereſt; and that this was deter- 
mined by his Lordſhip in the caſe of Lord Leiceſter, in 1744. But Lord Hardwicke 
ſaid, I do not remember that caſr, or any other of the fame nature. When the 
money is laid out, it is purchaſed with the dividends perhaps nearly due at that 
time; tenant for life immediately draws ſo much out of the dividends, and if after- 
wards he were to do the ſame, he would draw at both ends. But beſides, intereſt 
on a mortgage becomes due fiom day to day; a mortgagee may call in his money 
when he will; and then the intereſt muſt be computed up to the day, becauſe no 
particular tin;e is fixed; but by Act of Parliament, the dividends on theſe annuities 
are made payable on certain days, like rent; therefore it is like rent, and diſtin- 
guiſhable from the intereſt of money. Wilſon v. Harman, 2 Vez. 672. 


2. In an action for money had and received, which was tried before Lord Mans- 
field at Guildhall, the caſe appeared to be this. Two ſhips had letters of marque, 
one of them, called The Henry, belonging to the plaintiffs, the other, called The 
Two Brethers, which belonged to the defendant. In the covile of their cruize, they 
had taken a French Eaſt-Indiaman, and the defendant, in the character of agent, re- 
ceived the prize-money for both. The plaintiff demanded his ſhare, and the de- 
fendant was willing to pay him, what he, the defendant, ſaid he was intitled to, 


after deducting five per cent. for his commiſſion as agent. I he plaintiff inſiſted upon 


a larger proportion than what the defendant had offered, and alſo refuſed to allow 
the commiſſion, becauſe the defendant had no authority to act as his agent. The 
defendant had paid into Court what he admitted to be due, and therefore the jury 
found a verdict for him. But the Court was afterwards moved for a rule to ſhew 
cauſe, why there ſhould not be a new trial, upon two grounds; iſt. Becauſe, - ac- 
cording to the evidence given at the trial, the plaintiff's ſhip had 45 men on board, 
and the defendant had only allowed as if ſhe had but 44. 2d. Becauſe the defendant 
had no claim as agent. And in ſupport of this Jaſt ground, an affidavit of the plain- 
tiff's was offered to be read, denying the appointment of the defendant to be agent. 
After counſel had been heard in favour of the rule, Lord Mansfeld ſaid, the parties 
came to trial on two queſtions; 1. Whether the defendant was agent? 2. What was 
to be the rule of diviſion between the two joint-captors? Upon the laſt, after a good 
deal of evidence from perſons converſant in the diſtribution of prizes, it came our, 
and was agreed upon on both ſides, on the authority of a caſe before me at the 
Cockpit, that where there has been no ſpecial proportion of diſtribution agreed 
upon, the diviſion ſhall be according to the: number of men on board each ſhip. In 
the courſe of the trial it appeared, that both ſides had been under a miſtake as to the 
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number of men in the plaintiff's ſhip, and it was agreed, that they were 45 inſtead 
of 44, lo that the defendant had not paid enough into Court. But I was of opinion, 
as this was a liberal action, it would be improper to permit the plaintiff to have a 
verdict for what is called a Nerf groat, that is, on a queſtion which neither of the 
parties had come to try, vide Longchamp v. Henry, Doug. p. 132. The queſtion on 
the agency, was a very material part of the cauſe, but we cannot grant a new trial 
on the affidavit of che plaintiffs, who could not be examined at the tial, But though 


the Court refuſed the rule, yet they referred it to the Maſter, to take an account of 


what, if any thing, was due to the plaintiffs; and ordered, that the defendant 


ſhould not take out execution for his colts in the mean time. Roberts v. Hartley, 
Doug. 298. | 


3. A, tenant in tail granted a leaſe, but not according to the ſtatute, and died 
without iſſue, between the days of payment. The remainder-man having received 
the whole rent, the executors of the tenant in tail brought their bill againſt him, for 
an apportionment, After the cauſe had been argued on both ſides, Lord Hardwicke 
ſaid, this is a new caſe; no precedent has been cited, but I think it is ſo ſtrong, 
that I ſhall make it a precedent, There are two grounds on which this bill is 
brought. iſt. That the plaintiffs are intitled, either legally or equitably, under the 
ſtat. 11 Geo. II. c. 19. / 15. 2d. That the tenant has actually paid the whole of 
the rent to the defendant, which he was not in ſtrictneſs bound to do; that ſuch pay- 
ment was for the uſe and occupation during the whole time, from the laſt day of 
payment; and that the plaintiff's teſtator lived to within a week of that day, fo that 
the defendant cannot be intitled to more than a week's rent. On legal conſtruction, 
before the ſtatute, the rent to the death of the tenant for life was loſt; for the law 
would not ſuffer his repreſentative to bring an action for uſe and occupation, much 
leſs could he if there was a leaſe; and the remainder-man could not, becauſe rhe 
rent was not due in his time, ſo that the rent was loſt, and real injuſtice aroſe, In 
the preſent caſe there 1s a leaſe, but that will not bind the remainder-man, nor 


would it bind the iſſue. There are two deſcriptions in the ſtatute, but this caſe is 


not within the words of it. In the preamble, it is one having only an eſtate for life, 
and in the enacting part, it is where any tenant for life, &c. The former is more 
general than the latter. I am inclined to think, that tenant in tail, after poſſibility 
of iſſue extinct, ought to be conſtrued within the ſtatute, as tenant for life. To 
many purpoſes he is ſo conſidered by the common law; and though Lord Coke ſays, 
that he may commit waſte, becauſe of the eſtate of inheritance which was once in 
him, yet bills of injunction have been entertained in this Court, to prevent his com- 
mitting waſte of trees, growing either for ornament or ſhelter, So in caſe of the 
death of tenant for years, determinable on his life, before the day of payment, the 
rent ought in this Court to be apportioned, But I cannot ſay what the Judges at 
common law would do in ſuch a caſe, for it is not within the words; and they have 
held, that a leaſe for years, determinable on three lives, is not a good execution of 
a power to leaſe for three lives, and would not bind his iſſue, within the ſtatute. 
But in that caſe, I ſhould not have any doubt in this Court, for it would be playing 

with 
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with words to ſay otherwiſe, than that it is within the ſtatute, If a tenant in tail does 
not ſuffer a recovery, he has only an eſtate for life; no more has a wife tenant in 
tail, ex proviſione viri, There is no better rule in this Court, than equitas ſequitur 
legem; for where this Court finds out the law of the land, in any inſtances, they will 
follow and extend it to other caſes that are analogous ; and if they will do fo on the 
general law, why not on the ſtatute law? In the caſe of a forcible entry, a remedy 
is given by Act of Parliament, and alſo the means of reſtitution; but at /aw, the 
party entitled to ſuch a remedy, muſt have the /egal tate. This Court will relieve 


againſt a forcible entry, not only where the party has the legal eſtate, but alſo where 


he has but an equitable eſtate; and will beſides remove the force, and decree quiet 
enjoyment, as he had for three years before the entry, I do not however mean to 
give this as an ablolute opinion, for that muſt be againſt the tenant, though I am 
ſtrongly inclined to it. But in the preſent caſe, I found my opinion upen the tenant's 
having actually paid the rent, and out of conſcience and equity waived any ſtrict 
right which he might have. The payment has been for the uſe and occupation, 
during all the half-year, but the defendant cannot be intitled to more than for one 
week; and it is therefore againſt conſcience, for him to retain the whole money. 
There are many caſes, where a man pays money from equity and conſcience, 
though not bound at law; ſuch money therefore ſhall be divided according to equity, 
Suppoſe two traders, partners, or correſpondents, and a man pays money to one of 
them, though not obliged but by conſcience, yet the other trader ſhall have his pro- 
portion of it. And therefore the Court decreed an apportionment of the peer 3 
rent. Paget v. Gee, Amb. 198. 


4. Charles Wodnotb by his will, deviſed to truſtees all his real eſtate, in the county 
of Bucks, and divers meſſuages, &c. in the county of Somer/et, called Weſtbury Park, 
which he held by leaſe for lives, under the Biſhop of Bath and Wells, and all benefit 
of renewal of ſuch leaſe, and all other his real eſtate whatſoever, and the remainder of 
his perſonal eſtate, upon certain truſts, and for certain purpoſes in his will men- 
tioned; and then he directed, that his truſtees ſhould from time to time renew the 
leaſe, and add new lives to his eſtate at Weſtbury Park, if they could obtain ſuch 
leaſe. The parties beneficially intitled under this will, filed their bill in the Court of 
Chancery, praying that the teſtator's will might be eſtabliſhed, and that in caſe any 
of the perſons, on whoſe lives the renewable leaſes were held, were either dead, or 
ſhould die, the defendants, the truſtees, might infert a new liſe, or lives, with the 
approbation of the Maſter, and that the expence thereof might be paid out of the 
teſtator's eſtate. On the hearing of the cauſe at the Rolls, the will was eſtabliſhed, 
and the uſual accounts directed; and it being alleged, that one of the lives in the 
leaſe had dropped, ſince the teſtator's death, and that a new life had been added, it 
was ordered, that the Maſter ſhould inquire, what fine was paid on that occaſion, 
and whether the payment of ſuch fine, and the other expences of the renewal, was 
a proper diſburſement by the executors. Accordingly, the Maſter reported, that 


2221. 175. 10d, had been paid as a fine for a renewal, on the life which had 


dropped, Another life afterwards dropped, but the leaſe not having been renewed, 
until 
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until after the date of the Maſter's report, the fine paid on that occaſion could not 
appear in the report. When the cauſe came on for further directions, the queſtion 
was, Out of what fund the fine and other expences of theſe two renewals ſhould be 
paid? And after this queſtion had been fully argued, Lord Thur/ow delivered his 
opinion to the following effect. This is a gift to truſtees, of three different funds; 
a frechold eſtate, leaſchold premiſſes, and a perſonal eſtate, to pay an annuity of 
39/1. a year, &c. as before ſtated. No diſpoſition is made of the accumulation. 
The queſtion before the Court turns upon the words © I direct that my truſtees ſha!] 
« from time to time, renew the leaſe, and add new lives to my eſtate of Heſebury 
Park, if they can obtain ſuch leaſe;“ and his having made the leaſe ſubj<& to the 
truſts, a beneficial enjoyment of the leaſe was intended to the ſeveral lives in ſuc— 
ceſſion. The firſt queſtion is, Whether this proviſion is for the purpoſe of the 
original truſt, or for any other; and if ſo, to what degree, and in what pro- 
portion; and there is nothing in the will to Giminiſh the unlimited truſt, I 
muſt conſider the thing bequeathed to be the ſubſiſting leaſe, ſubject to renewal. 
Suppoſe this were the caſe of an eſtate, to which an embankment was neceſſary, in 
order to protect the eſtate; there could be no doubt that it was a clear indication, 
that the. firſt truſt was to keep the eſtate productive, by embankment, or other 
buildings; or in the preſent caſe, by a very ſtrict analogy, by keeping the leaſes re- 
newed. I think the terms of the will bind the truſtees to apply the funds of the 
eſtate for that purpoſe. The next queſtion is, Whether the teſtator can be under- 
Rood to have made a proviſion, which might exhauſt the eſtate of the firſt taker. 
The argument upon this part of the caſe is a fair argument, as to the conſtruction of 
the will. The teſtator's expreſhons are as ſtrong as if he had ſaid expreſsly, he 
meant the leaſe to be kept up; he muſt be underſtood to ſacrifice the intent of a 


proviſion for the firſt taker, to the original intent of keeping up the eſtate, where an 


eſtate of limited duration is given to one for life, the intent is to give him whatever 
it ſhall produce during his life; and, in that caſe, unleſs there are ſtrong expreſſions 
to ſhew an intention, the Court cannot compel him to renew. But where ſuch a 
tenant has renewed, there the Court has ſaid, that the eſtate given him, being, from 
Its nature, Capable of renewal, the tenant for life, in renewing for his own uſe, 
would be making an unconſcientious benefit of the eſtate. The caſe of Rumferd 
Market is the firſt and moiſt notorious caſe on this ſubje&t. The Court, therefore, 
thought of an apportionment, and that ſo much as the tenant for life took for himſelf, 
he ſhould pay for; ſo much as he took for the benefit of another, he ſhould be paid 
for by that other. The diviſion, which the Court originally made of the burthen, 
was found to be arithmetically wrong. though the principle, that it ſhould be born 
in proportions, was right. Therefore I thought it neceſſary, in the caſe before me, 
that the proportion ſhould follow the benefit; but that all turns upon the tenant for 
life not being ſuffered to take an advantage. In the preſent caſe, no advantage 
could be taken, The queſtion then is, Out of what fund it is to be paid? The 
whole is made a general fund. The whole is one truſt, and the truſtees are to uſe 
the whole eſtate according to the will. The whole fund (the rents and profits, the 
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perſonal eſtate not being productive) muſt pay the expences of the truſt. The pro- 
duce of the whole mult be firſt paid to the purpoſe of the renewals. Stone v. Theed, 
2 Brown 243. 


5. Henry Vernon, who was ſeiſed, as tenant in tail, of certain eſtates, in the county 1ſt. Aug. | 1 \ 
of Suſſex, died on the 17th of March, an infant, and inteſtate ; whereupon John Neg. Lib. b. | ; 
Vernon became ſeiſed of the eſtates in tail. One of the guardians of Henry had p. 59 if 
let ſome parts of the eſtate upon leaſes, and other parts thereof were occupied by | 
tenants, from year to year ; but all the rents were made payable half-yearly, at WY 
Lady-day, and Michaelmas. Theſe rents having been paid into the hands of re- 10 10. 
ceivers, the queſtion was, Whether the adminiſtratrix of Henny, the deceaſed tenant p 
in tail, was entitled to the proportion of the rents, from Michae/mas, to the 17th of ' 
March, when he died; or, Whether John, the remainder-man in tail, was not en- | . 
titled to the whole? The Maſter had been directed to take an account of Henry's þ | 
proportion of the rents, and he reported it to amount to goo. after deducting a pro- & |: 
portion of the taxes, Sc. and that this ſum was due to /Jenry on the day of his | by 
death, To this report, John Vernon took exceptions, becauſe the Maſter ought to 66 
have certified, that there was nothing due to Henry on the day of his death, in regard . 
he was tenant in tail of the eſtates. After theſe exceptions had been fully argued, (uy 
Lord Thurlow was pleaſed to over-rule them; ſaying, that the caſe of Paget v. Gee, Me 
ante, p. 422. ca. 3. ſeems rather to be a deciſion on what the ſtatute ought to have done, Ne 
than what it has done; but the queſtion here, ſeems to turn on another ground, 
that the tenant holding from ycar to year, or from period to period, from a guardian, 
without leaſe or covenant, cannot be allowed to raiſe an implication in his own fa- 
vour, that he ſhould hold without paying wy rent to any body. Vernon v. Vernon, 
2 Brown 659. 


6. Where money, covenanted to be laid out in land, is ſuffered to- remain in the 2d. July, 
funds, the Court will not, upon the death of the perſon who would have been te- 5799. 
nant for life of the land, if purchaſed, make any apportionment of the dividends; p. 408, 
becauſe parties conſenting to lay out money in ſtock, mult abide the conſequences, 
Raſhleigh v. Maſter, 3 Brown 99. | 
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Where it is good, et è Contra. 


I. JON KELLY, by his will, in 1766, gave 40004. to truſtees, in truſt to 

lay out the ſame in South-Sea or Bank Annuities, and to apply it as therein 
mentioned. He then gave 4000 l. to his couſin, Suſannab Douglas, to be paid to her 
within three months after her marriage, provided ſhe ſhould marry with her father's 
conſent; and until marriage, he directed the intereſt, at the rate of three per cent. to 


de paid to Suſannah Douglas; and he appointed Eleanor Wine his executrix. Eleanor 


Vine, being afterwards about to marry, laid out the 4000 J. in the purchaſe of 4440/. 
ſtock, and transferred che ſame to truſtees, in truſt to pay Su/annah Douglas 400017. 
with intereſt, at the rate of three per cent. and to pay the ſurplus intereſt to herſelf, 
Suſannah Douglas afterwards intermarrying with one Cooper, and the ſtock purchaſed 
turning out not to be equal in value to 4000 J. Cooper and his wife filed their bill, 
ſtating the marriage, and a ſettlement made previous to it, and that the ſtock pur- 
chaſed was not equal in value to the legacy; and therefore praying, that the huſband 
of the executrix, who was ſince dead, might pay to the truſtees, to the uſes of the 
ſettlement, the difference between the preſent value of the ſtock purchaſed, and the 
4000). legacy. Oa the hearing of the cauſe, the queſtion was, Whether the laying 
out the money in the funds, and transferring the ſame to truſtees, for the benefit of 
Suſannah Douglas, the legatee, was a valid appropriation, and binding upon the plain- 
tiffs? But the Court decreed, that the ſtock purchaſed ſhould be transferred to the 
truſtees in part, and referred it to the Maſter to calculate what would remain due to 
the plaintiffs after ſuch transfer. The Maſter accordingly made a report, and when 
the cauſe came on for further directions, it was ordered to ſtand over, for the pur- 
poſe of being re-heard, upon the point of the validity of the appropriation. After 
the cauſe had been ſo re-heard, Lord Thurlow ſaid, the queſtion is, Whether the 
legacy has been taken out of the teſtator's property? The uſes declared by the deed, 
are expreſsly to pay the legatee 4ocol. with intereſt, at three per cent. and to pay the 
reſidue of the intereſt to the executrix. If a legatee has the legacy anticipated, he 
mult ſtand or fall by it; but then he muſt have the whole ſum. When the Court 
appropriates a legacy, it orders a ſum equal to it to be laid out; but J do not re- 
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member any caſe in which the Court has done ſo, and given any part of the inter- 
mediate intereſt to another perſon. The executrix could not take the ſurplus in- 
tereſt. Therefore the money muſt remain in court, ſubject to the application of the 
parties, and it muſt be referred to the Maſter to enquire into the ſettlement, and to 
whom it ſhall be paid. Cooper v. Douglas, 2 Brown 231. 


2, On the marriage of Frances Weeks, with William Hutcheſon, certain eſtates be- 
Jonging to the lady, and which deſcended to her, ex parte materna, were conveyed 
to truſtees, to the uſe of herſelf for life, with remainder to ſuch perſons, &c. as ſhe 
ſhould appoint, and in default of appointment, to her own right heirs for ever. 
Mrs. Hutcheſon, after her marriage, executed a deed of appointment, whereby ſhe 
directed the truſtees to ſell all her eſtates, and after retaining 100/. cach for them- 
ſelves, out of the purchaſe-money, ſhe directed the reſidue to be laid out in the 
funds, and the intereſt thereof to be paid to her huſband for his life, and after his 
deceaſe, ſhe directed certain legacies to be paid out of ſuch reſidue, to ſeveral per- 
ſons therein named, and particularly a legacy of 1500/7. to Aw Hutcheſon, and a like 
legacy of 1500 J. to Walter Hutcheſon, the two youngeſt children of her huſband, by 
a former wife; but if either of them ſhould happen to die before his or her ſaid le- 
gacy ſhould become payable, then in truſt to pay the legacy of 1500, of him or her 
ſo dying, to the ſurvivor of them, his or her executors, adminiſtrators, or aſſigns. 
She then gave another legacy of 5o0l. to her couſin, Elizabeth Parker, if ſhe ſhould 
be living at the death of William Hutcheſon, but if not, then ſhe gave that legacy to 
Ann Hutcheſon, her executors, Sc. Walter Hutcheſon, one of the legatees, died in 
the life-time of the teſtatrix. Whereupon ſhe made a codicil to her will, and 
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thereby, after reciting his death, and that Ann Hutcheſon would, by that means, be- 


come entitled to the ſaid two legacies of 1500/7. each, and alſo the other legacy of 
5ool. given to Elizabeth Parker, in caſe of her death, in the life-time of William 
Hutcheſon, the teſtatrix willed, that in caſe Ann Hutcheſon ſhould intermarry in the 
life-time of her father, William Hutcheſon, without his conſent in writing, her truſtees 
ſhould pay and apply the ſaid two ſeveral legacies of 1500 f. each, and allo the other 
legacy of 500 J. in caſe of Elizabeth Parker's death, to ſuch perſons, &c. as William 


Hutcheſon ſhould, by his will, appoint; and in all other reſpects the teſtatrix con- 


firmed her will. After her death, Elizabetb Parker died, and then the truſtees ſold 
the eſtates for 6500 J. and inveſted part of it in the funds, but retained 3500/7, to be 
inveſted, to anſwer the amount of the three legacies, to which Ann Hutcheſon was 
become entitled. William Hutcheſon, the father, made ſeveral applications to the 
acting truſtee, to lay out this ſum of 3500/7. in the funds, and ſeveral letters paſſed 
between them on the ſubject; the reſult of which was, that the truſtees were de- 
ſirous that the money ſhould be laid out, and appropriated to anſwer the legacies, 
and accordingly that ſum, together with 171. 10 5. (in order to make the ſtock pur- 
chaſed an equal ſum) was laid out by the broker of the truſtees, in the purchaſe of 
64001, three per cent. annuities, of which notice was given by the acting truſtee, to 
William Hutcheſon, the father; but no declaration of truſt was made of this purchaſe, 


becauſe he adviſed the father not to put himſelf to that expence. Ann Hutcheſon . 
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afterwards iptermarried with Philip Jones, with the conſent of her father, in writing; 
and by a ſettlement made previous to that marriage, her ſhare of the 6400 J. ſtock ſo 


purchaſed, was conveyed to truſtees, upon the truſts, and for the purpoſes therein men- 


tioned, Some time afterwards, Mr. Jenes and his wife filed their bill, in which, for 
another purpoſe, William Iluleheſon, the father, was a co-plaintiff, praying, among 
other things, that it might be declared, that the truſtees, under their marriage ſettle- 
ment, were entitled to ſo much of the three per cent. Bank annuities, as were pur- 
chaſed with the 3500/7, upon the truſts of that ſettlement. Upon the hearing of the 
cauſe, ſeveral queſtions aroſe, the diſcuſſion of which will hereafter appear in their 
proper place; but only one of them was material to the preſent ſubject; namely, 
Whether what had been done as to the 3500/7. amounted to an appropriation? And 
as to this queſtion, Mr. Juſtice Buller, who ſat for Lord Thurlow, ſaid, that it de- 
pended upon two intermediate queſtions, 1ſt, Whether this ſum could have been ap- 
propriated by the truſtees, or the Court? 2d. Whether it has been ſo appropriated ? 
With reſpect to the firſt queſtion, it is only neceſſary to recur to the caſe of Green v. 
Pigot, 1 Brown 104. which decides, that even on contingent intereſts, any perſon in- 
tereſted may come here, and have the fund appropriated, and it is convenient, and 
indeed neceſſary, that it ſhould be ſo; for in caſes where the intereſt of the fund has 
been given to A. and the principal, ſubject to that intereſt, diviſible among ſeveral 
parties, the Court, upon the application of A. has interfered ; therefore, if the Court 
would have appropriated the fund, the truſtees are juſtified in doing it, without its 
intervention. The ſecond queſtion is, Whether they have appropriated it? If the 
truſtees are not decided in their opinion, they have a right to aſk the opinion of the 
Court; but in this caſe, the truſtees have acted a fair and. honourable part, to give 
every perſon intereſted, every advantage they could. "They have made the appro- 
priation, and by the letters and conduct both of the father and daughter, it appears, 
that they have allowed and approved of it. It does not, therefore, admit of a 
doubt, that the ſum was laid out for the payment of the legacies; and the only 
condition intended was, if the Court ſhould approve; if it did, it ſhould operate as 
an appropriation. The decree, therefore, upon this part of the caſe, was, that the 
3500 J. ſhould be paid to the ſurviving truſtee in Mrs. Jones's marriage ſettlement. 
And upon a re-hearing before Lord Thurlow, the decree was affirmed. Hutcheſon v. 
Hammond, 3 Brown 128, 
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In what Cafes juſtifiable, et è contra. 


7. HE aſſignees of one Halliday, a bankrupt, obtained an order for the Maſter 
to take an account of what was due from one Hhitchurch to the bankrupt; 

who reported a balance againſt Whitchurch, of 2314. 53. And on arguing excep- 
tions to this report, the Lord Chancellor ſettled the ſum at 2261. which Whitchurch 


was ordered to pay to Halliday's aſſignees; but he not paying the maney, purſuant 


to this order, his Lordſhip granted the following warrant for apprehending and 
committing him to the Fleet, © In the matter of Edward Halliday a bankrupt. 
« Whereas by an order, dated the 28th day of November, made in this matter, upon 
ce the petition of Jonatban Hancock and Richard Hooper, aſſignees of Edward Halliday, 
« the bankrupt, it was ordered that William Whitchurch ſhould fland committed to the 
« priſon of the Fleet, for his contempt in the ſaid order mentioned, and that a war- 
« rant for ſuch his commitment ſhould iſſue accordingly ; theſe are therefore, in 


te purſuance of the ſaid order, to will and require you forthwith, upon receipt hereof, 


ce to make diligent ſearch after the body of the ſaid William Whitchurch, and where- 


« ever you ſhall find him, 7o arreſt and apprehend him, and Io carry him to the Priſon 
« of the Fleet, there to remain till further order; willing and requiring all mayors, 


« hheriffs, juſtices of the peace, conſtables, headboroughs, and all other his Majeſty's 


« officers, and loving ſubjects, to be aiding and aſſiſting to you, in the due execution of 


« the premiſes, as they tender his Majeſty's ſervice, and will anſwer the contrary 


« hereof at their perils; and this ſhall be to you, or any of you, that ſhall ſo do the 
e ſame, a ſufficient warrant. Dated this 16th day of Zune 1748. Hordwicke C. to 
« Jobn Eyles, E/q. Warden of the Fleet, or his deputy, attending the High Court 
« of Chancery.” By virtue of this warrant, Whitchurch was, on Sunday the gth of 
' Ofober, arreſted at Froome, in Somer/ſetſhire, by James Adlam, the Lord Chancellor's 
tipſtaff, by the order and direction, and in the preſence of the ſolicitor for Halliday's 
aſſignees; and on the Monday morning, was conducted by Halam to the Fleet priſon, 
He afterwards petitioned the Chancellor to be diſcharged, inſiſting, that the arreſt 
was illegal, for that the warrant being founded on his Lordſhip's order tor the non-pay- 
ment- of money only, and not for treaſon, felony, or breach of the peace, it was 
contrary to the ſtatute 29 Cha, II, c. 17. intitled © An act for the better — — 
| « of 
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ce of the Lord's day, commonly called Sunday,“ by the 6th ſection of which act, « 
is provided, That no perſon or perſons on the Lord's day, ſhall ſerve, or execute, 
Or cauſe to be ſerved and executed, any wri:, proceſs, warrant, judgment, or 

e decree, except in caſes of treaſon, fclony, or breach of the peace; but that the 
<« ſervice of every ſuch writ, proceſs, warrant, order, judgment, or decree, ſhall 
« be void to all intents and purpoſes whatſoever.” Againſt this petition ſeveral 
affidavits were made, whereby it appeared, that Hhaicbhurch knew of the warrant, 
and came into the yard of the George Inn in Froome, where Adlam was, on purpoſe 
to be taken up. After the matter of this petition had been fully argued, Lord 
Hardwicke took time to conſider, and on a ſubſequent day, delivered his opinion to 
the following effect. It appears from the affidavits, that there is no occaſion for the 
Court to make any ſtretch in the petitioner's favour; and beſides this, he was en- 
deavouring to defraud the creditors of Halliday, by abſconding. When this petition 
came on before, I was a good deal doubtful, and rather inclined to think, that it was 
a caſe within the ſtatute 29 Cha. II. but upon looking into the matter ſince, I have 
in a great meaſure altered my mind; and think it a lawful arreſt, though on a Sunday. 
But I will obſerve firſt, as to tke voluntary ſurrender of the petitioner, to Adlam my 
tipſtaff. The ſtrength of the evidence goes to his voluntary ſurrender, for the fact 
is poſitively ſworn to by three perſons, and denied by Whitchurch's affidavit only; 
and there can be no doubt but a man may if he pleaſes, ſurrender himſelf voluntarily 
to my warrant on a Sunday. The order of commitment which has been made in 
this cauſe, is very different from proceſſes that iſſue to ſheriffs, &c. for it is, that the 
party ſhall ſtand committed; and is different too from moſt of the orders in other 
Courts. If this man had been prefent in Court when the order was pronounced, he 
was inſtantly a priſoner ; and the warden might have taken him away to gaol directly. 
The books of practice, though I do not ſay they are of authority, yet all agree in 
laying it down, that the party is conſidered as a priſoner from the time of the order 
pronounced. This is a warrant directed 70 the very gaoler to take him and carry him 
to priſon, and differs from warrants of other Courts, which are directed to ſheriffs, 
and other miniſterial officers, and not directed to the gaoler; and I do not know 
that this is done in any inſtance, but where the party is conſidered as the priſoner of the 
gaoler, from the time of the order pronounced. Eſcape warrants are in aid of the 
gaoler, and command all officers, conſtables, &c. to aſſiſt him. And this very 
warrant is drawn up in the ſame manner, and therefore alike in this reſpe&; and 

eſcape warrants may be put in execution on a Sunday. In the caſe of Sir —— Cecil, and 
others, of the town of Nottingham, Caſes in King William's time, 348. The 
ce queſtion was, whether ſerving an attachment upon a Sunday for a contempt, wa 


within the ſtatute againſt ſabbath breaking? Said Lord Chief Juſtice Holt, ſup- 


< poſe it were a warrant to take for forgery, perjury, &c. ſhall they not be ſerved 
« on a Sunday? And ſhall not any proceſs at the King's ſuit be ſerved on Sunday? 
% Sure the Lord's day ought not to be a ſanctuary for malefactors; and this caſe 
e partakes of the nature of proceſs upon an indiftment.” So that Lord Chief Juſtice 
Holt was inclined to think, that a man might be taken upon a proceſs of contempt 
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on Sunday, becauſe it was in the nature of a breach of the peace, and an exception 
out of the act of parliament. If a man may be taken on an attachment, for non- 
performance of an award, upon a Sunday, as was held by the Courc of Common 
Pleas, in a caſe cited by the Attorney General, why is not a contempt for non-per- 
formance of an order of this Court, equally a breach of the peace, as the non-per- 
formance of an award? Therefore, as it ſeems to be warranted by the words of the 
warrant itſelf, that he is a priſoner from the time of the order pronounced, I will 
not diſcharge him, eſpecially as he is not without remedy; for he may bring an 
Habeas Corpus, or an action of falſe impriſonment; and therefore order that the pe- 
tition for his diſcharge be diſmiſſed. Ex parte Whitchurch, 1 Ark. 55. 


2. A Juſtice of the Peace granted a warrant, directed to the defendant, in the 
following words, viz. © Whereas complaint is made to me, on the oath of 
John White, that William Shergold refuſes to pay him wages; theſe are to require 
ce you, to cauſe the ſaid Shergold to appear before me, or ſome other juſtice, to 
« anſwer the complaint aforeſaid; and give notice to the ſaid J/hite, before what 
ce Juſtice you appear.“ Upon this the defendant took Shergold up, and carried him 
before the Juſtice, who bound him over to the Seſſions. Whereupon Sbergold 
brought his action of falſe impriſonment, which being tried at the aſſizes, a ſpecial 
caſe was made for the opinion of the Court of King's Bench. And after the caſe had 
been fully argued, the Court held, iſt. That though the ſtatute 5 E/iz. c. 4. does 
not expreſsly impower the Juſtices to order the payment of wages, yet they have 
been ſo long indulged with it by the Courts, under the general power of ſetting the 
rate, that it is not now to be diſputed, 2d. That the Juſtice has no power to grant 
a warrant to apprehend the party, for he can only iſſue a ſummons. And that a 
warrant expreſsly granted to arreſt the party, will not juſtify the officer, there being 
no pretence for ſuch a juriſdiction. 3d. That the warrant in this caſe, though oddly 
worded, was not a warrant to arreſt the plaintiff, for the defendant might cauſe him 
to appear by diſtreſs, and it was not equivalent to the words, bring before me. 
Therefore the plaintiff had judgment. Shergold v. Holloway, 2 Stra. 1002, 


3. In an action of treſpaſs, aſſault, and battery, the defendant juſtified an arreſt 
under proceſs. To this plea the plaintiff demurred; becauſe, though proceſs will 
juſtify the aſſault in arreſting, yet to juſtify a battery, reſiſtance, or an attempt to 
reſcue, muſt be ſhewn. After this demurrer had been argued, and the Court had 
taken time to conſider, they held the plea to be ill; and therefore gave judgment 
for the plaintiff. Williams v. Jones, 2 Stra. 1049. . 


4. One Goodall, a ſerjeant in the Guards, was arreſted by a writ out of the Palace 
Court, for a ſum leſs than 10/7. and being brought up to the Court of King's Bench 
by an Habeas Corpus, he was diſcharged out of cuſtody, upon the Mutiny Act. 
For the Court held, that a ſerjeant is inliſted as a volunteer, and is only a ſerjeant 
by parol of the colonel, and reducible to a private man whenever the colonel pleaſes; 
he cannot therefore be arreſted under 10/. Goodall's caſe, 1 Wilſon 216. 


5. The defendant being arreſted for a debt, at the ſuit of the plaintiff, moved the 
Court to be diſcharged out of cuſtody on filing common bail, upon his own affida- 
vit 
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vit only; wherein he ſwote, that he was in the ſervice of Lord HE ,iOf = de Dots, 
as game-keeper of his manors in Semer/etfhire ; and that by order of his Lordli, p, 
tc had been attending kim in ſeveral counties in Ergiand, and was charged with by. 


fincls, which he had to do for his Lordſhip; but which he could nut execute, Lo. 


cauſe he was detained by the arreſt. Upon this occaſion the Court declared, that 
before the ſtatute 12 and 13 /i. III. c. 3. the way was for perſons intitled to pri- 
vilege of Parliatnent, to ſue for ſuch writ; and in P's caſe, Comms 444. although 
the Judges were of opinion, that he was intitled to privilege of Parliament, and 
diſcharged him upon motion, yet Lord Hardwicke, Chief Juſtice, then expreſſed 
himſelf to this effect; © I defire it may be underftood, that we do not determine 
ce that the Court is bound, in every inſtance of this kind that may hereafter happen, 
ce to diſcharge perſons (who may claim privilege) upon motion, without a writ of 
„ privilege, but we hold it diſcretionary in the Court, either to proceed by this 
« method, or by writ, as the nature and particular circumſtances of the caſe ſhall 
appear to induce the legal diſctetion of the Court,” And this brings us to conſi- 
der, whether in the preſent caſe, there is ſufficient evidence laid before the Court, 
to induce us to grant this motion; and we all think there is not; for if the defend- 
ant is really and truly in the ſervice of Lord Willoughby de Broke, and is neceſſarily 
employed about his eſtates and manors, there ought to be an affidavit laid before us, 
what, and where thoſe eſtates are, and that his Loreſhip is in poſſeſſion of ſuch 
eſtate or manor, and that the defendant is game-keeper in fuch manor; we give no 
opinion, whether this defendant 1s intitled to privilege of Parliament or not; but by 
an order of the Houſe of Peers, of the 28th of June, 1715, which ſeems to be a de- 
claration of their privileges, we conceive that that order does not extend to privilege 
all cheir menial ſervants from arreſts, but only ſuch as are neceſſarily and properly 
employed about their eſtates, and about their perſons ; that therefore, as this is the 
ſenſe of the Lords themſelves, of their own privileges, we ought to have proof laid 
before us, that this defendant 4s neceſſarily and properly employed about the eſtate 
of Lord /Villough:y ; and therefore the rule to ſhew cauſe, why common bail ſhould 
not be accepted, muſt be diſcharged. Cheſter v. Ur/dale, 1 Wilſen 278. 


6. In the memorable caſe of the apprehenſion and commitment of Jobn Wilkes, 
Eſq. to the Tower, under the general warrant of a Secretary of State, one of the 
grounds, on which he moved the Court of Common Pleas to be diſcharged was, 
his being a member of Parliament, and as ſuch intitled to the privilege of being free 
from arreſts in all caſes, except treaſon, felony, and actual breach of the peace, And 


upon this ground, Lord Chief Juftice Prat? delivered the unanimous opinion of the 


Court, that Mr. / iikes was intitled to that privilege, and muſt therefore be diſ- 
charged without bail. His Lordſhip ſaid, that in the caſe of the Seven Biſhops, the 
Court took notice of the privilege of Parliament, and thought the biſhops would 
have been intitled 14 it if they had not judged them to have been guilty of a breach 


| of the peace; for thiee of the Judges, namely, Wright, Holloway and Allybone, 


deemed a ſeditious libel to be an actual breach of the peace; and therefore the 


biſhops were moſt unjuſtly ouſted of their privilege. If Mr. Wilkes had been de- 


ſcribed 
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ſcribed as a member of Parliament in the return, we muſt have taken notice of the 
law relative to the privilege of Parliament, for otherwiſe the members would be 
without remedy, where they are wrongfully arreſted againſt the law of Parliament; 
and therefore we are bound to take notice of their privileges, as being part of the 
law of the land. Lord Coke in 4 Iuſt. 25. ſays, that the privilege of Parliament 
holds, unleſs it be in three caſes, wiz. !reaſen, felony, and the peace. Theſe are his 
worde, and in the trial of the Seven Biſhops, the word peace in the caſe of privilege 
was explained to mean, where ſurety of the peace is required. Privilege of Par- 
liament holds in informations for the king, unleſs in the caſes before excepted ; and 
the caſe of an information againſt Lord Tankervi/le for bribery, 4 Ann, was within 
the privilege of Parliament. See alſo the reſolution of the Lords and Commons, 
anno 1675, We are all of opinion, that a libel is not a breach of the peace; it tends 
to the breach of the peace, and that is the utmoſt; but that which only terids to the 
breach of the peace, cannot be a breach of it, 1 Lev. 139. Suppoſe a libel to be a 
breach of the peace, yet I think it cannot exclude privilege; becauſe I cannot find 
in any book whatever, that a libeller is bound to find /urety of the peace; nor ever 
was in any caſe, except one, viz. The caſe of the Seven Biſhops, where three of 
the Judges ſaid, that ſurety of the peace was required in the caſe of a libel; but Judge 
Powell, the only honeſt man of the four, diſſented, And I am bold to be of his 
opinion, and to ſay that caſe is not law; but it ſhews the miſerable condition of the 
State at that time. Upon the whole, it is abſurd to require ſurety of the peace, or 


bail, in the caſe of a libeller; and therefore Mr, Wilkes muſt be diſcharged from his 


impriſonment. Rex v. Wilkes, 2 Wilſon 151. 
7. The defendant being indebted to the plaintiff in 5007. paid him 2 501. in part, 


and gave him a bond and judgment for the reſidue, with ſtay of execution for a 


certain time; which being elapſed, the plaintiff threatned to take out execution 
againſt him, Whereupon the defendant wrote a letter to the plaintiff, requeſting 
further time, and promiſing that he would pay him as ſoon as poſſible. The plain- 
tiff having waited for his money a year longer, and not being paid, took out a writ, 
directed to the Sheriff of Middleſex, on which the defendant was arreſted and carried 
to the officer's houſe. Soon afterwards, Baron Haſlang, Envoy from the Elector of 
Bavaria, and from the EleQor Palatine, ſent a meſſage to the officer, demanding 
the defendant's diſcharge, as being the baron's Engliſh ſecretary, and regiſtered as 
ſuch, in the proper offices. In conſequence of this meſſage, and on receiving a 
note of indemnity, the officer diſcharged the defendant out of cuſtody. Whereupon 
the plaintiff ſerved the ſheriff with a rule to return the writ, The Court being 
afterwards moved to diſcharge this rule, they granted a rule to ſhew cauſe; and on 
ſhewing cauſe, it appeared by affidavit, that although the defendant might be ſecre- 
tary to Baron Haſlang, yet he was in fact the purſer of a king's ſhip; and that the 
duties of thoſe two offices were incompatible. After hearing counſel on both ſides, 
the Court unanimouſly diſcharged the rule upon the ſheriff, and diſallowed the 
protection; ſaying, that though Courts of Law will protect the ambaſſadors or pub- 
lic miniſters of foreign princes or ſlates, and their ſervants, from being arreſted, it 
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being the Law of Nations ſo to do; yet we muſt not counfound the right of pro- 
teftion, with the abuſe of that right. The queſtion is, Whether this defendant is 
bond fide a ſervant of the Ambaſſador? It is determined, that he need not be a 
domeſtic ſervant, although the words of the ſtatute 7 Ann. c. 12. are domeſtic ſervants; 
for many houſes are not large enough to contain and lodge all the ſervants of ſome 
ambaſſadors. But we are of opinion, that the office of purſer, which the defendant 
has and enjoys, is incompatible with being ſecretary to an ambaſſador; for no man 
can ſerve two maſters, and as the defendant is a ſervant of the king, he cannot 
therefore be a ſervant to the ambaſſador. Darling v. Atkins, 3 Wilſon 33. 


8. The court of King's Bench granted a rule to ſhew cauſe, why the defendant 
ſhould not be diſcharged out of the cuſtody of the warden of the Fleet, upon the 
ground of his having been illegally arreſted ; that is, that the officer broke into the 
apartment of the houſe where he lodged, and which he had rented by the year, for 
the ſpace of eight and twenty years before. The breaking open the door was poſi- 
tively ſworn to, on the part of the defendant, and as poſitively denied by the officer, 
who ſwore, that the door was open; and that having got his thigh in, a ſtruggle en- 
ſued, in which after a time he prevailed, and then arreſted the defendant. Tho 
entrance of the officer into the houſe, was at the outer door, and was admitted on 
all hands to have been peaceable and legal. After hearing counſel againſt, and in 
ſupport of this rule, the Court took time to conſider ; and on a ſubſequent day, 
Lord Mansfeld delivered their opinion to the following effect. This is an applica- 
tion on the part of General Ganſel, to be diſcharged out of cuſtody on the following 
ground. That the proceſs iſſued againſt him by this Court had been abuſed, and 
his perſon illegally arreſted ; for that the officer broke open the door of his apartment, 
which by law he could not do; therefore the Court ought to diſcharge him, and put 
him in the ſame condition as before the arreſt. To this charge, three defences are 
ſet up, on the part of the plaintiff in the action, and the officer complained againſt. 
The firſt is, that in fact the door was not broke open, but was previouſly open; and 
the officer having got part of his body, that is to ſay, his thigh in, after a ſtruggle 
to get in the reſt, in which he prevailed, arreſted the defendant, The ſecond, which 
goes to a denial of the whole ground of the application is this; © That the door which 
© was broke open, the officer had a right to break open, due notice having been 
ce announced, and a refuſal given.” The third is, that ſuppoſing Mr. Ganſel founded 
in his application, as to the mode of the arreſt being illegal; yet his remedy is by 
action of treſpaſs for breaking open the door, or by the more ſummary mode of 
attachment againſt the officer; nevertheleſs the ſuppoſed treſpaſs upon his perſon ts 


legal, for that the officer had a right to arreſt him. Theſe are the three defences; 


and as to the firft, there is ſo great a contrariety of evidence, that there muſt be falſe 
ſwearing. I doubt therefore, where the truth lies; and ſuppoſing the fact contended 
for on the part of the plaintiff in the action to be true, I doubt as to the conſe- 
quence ; that is, if an actual breaking open the door was illegal, I doubt as to the 


law, where a door being partly open, is ſhut by the perſon who is within, againſt 


the officer who is ſtruggling to get entrance. I doubt both as to the fact and the 
conſequence ; 
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conſequence; and therefore lay that entirely out of the caſe. The ſecond ground of 
defence, and which makes the next queſtion in this caſe is, Whether this door might 
be lawfully broken open, in execution of meſne proceſs? And as to that, the caſe is 
this; Mr. Mayo was owner of the houſe, in which General Ganſel had at the time in 
queſtion, and for a long time before, taken the firſt floor, which conſiſted of two 
rooms, each of which had a door that opened upon the ſtair-caſe; he had likewiſe 
up two pair of ſtairs two rooms, each of which had a door that opened in the ſame 
manner; he had the uſe of the kitchen beſides, and he rented theſe ſeveral apart- 
ments as a lodger from year to year, though that circumſtance makes no difference. 
Mr. Mayo lived in the houſe, which is the material part of the caſe; there is but one 
outer door to the houſe, at which Mr. Mayo enters to go to his apartments, and 
Mr. Ganſel to go to his. This is a fact concerning which there is no controverſy. 
Mr. Ganſel was up two pair of ſtairs in his bedchamber, and as he ſays, the door 
was locked; and after notice the officers broke it open; though nothing turns upon 
the notice or mode of breaking. The queſtion is, © Whether by law this door could 
ce be broke open?“ I ſhould firſt ſtate however, that the outer door of the houſe 
was open, and that the officers entered there legally. The queſtion therefore turns 
upon the ſubſequent breaking open of the bed-chamber door. The books talk of 
the privilege of a manſion- houſe, and of the privilege of the door of it; which cannot 
be broken open. The whole queſtion will therefore turn upon the extent of that 
which is called privilege, Now this rule of privilege, ariſing from a ſound maxim 
of policy, is no privilege of a debtor, properly ſpeaking, who abſconds from juſtice, 
in avoidance of legal proceſs; but is annexed to the houſe and door, (to which door 
I forbear at preſent to give any particular epithet) for the protection of a man and 
his family. It is therefore by conſequence only, that the privilege is a protection 
to ſuch a perſon, and not for his own ſake. The ſound maxim of policy is this, 
ce that a greater evil ſhould be avoided for a leſs, and a leſs good ſhould give way to a 
te greater. The outer door therefore, or window of a man's houſe, ſays the law, 
ſhall not be broken open by proceſs, This has been long and well underſtood. The 
ground of it is this, that otherwiſe the conſequence would be fatal; for it would 
leave the family within, naked and expoſed to thieves and robbers. It is much 
better, ſays the law, that you ſhould wait for another opportunity, than do an act of 
violence, which may probably be attended with ſuch dangerous conſequences, But as 
this is a maxim of law, in reſpect of political juſtice, and makes no part of the pri- 
vilege of a debtor himſelf, it is to be taken fri#ly; and not to be extended by any 
equitable analogous interpretation, The oldeſt caſe to be found in the books, 
that takes notice of this privilege and warrants it, and upon which authority it was 
allowed at all, is a caſe in the Year-Book 18 Ed. 4. p. 4. pl. 19. © There 
« an action of treſpaſs was brought, for breaking the outer door in execution 
« of a Fieri facias. The Court held, that treſpaſs would lie, for the officer ſhall 
« not break open an outer door, to execute his proceſs; but when the officer had 
« ſo got in, he broke open a trunk, and took out the goods that were in it; in 
« reſpect of which they held, that treſpaſs would not lie; for he had a right to break 
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ce the trunk, and take the goods.” I quote this caſe, not to imply, that I ſhould per- 
haps have been of the ſame opinion myſelf, in a caſe of the firſt impreſſion; but to 
ſhew, that the rule of privilege is taken moſt rigidly. Afterwards, in Semaine's 
caſe, 5 Co. Mich, 2 Jac. page 93. the ſame ſtrict doctrine was held, namely, © That 
© breaking open the outer door was a treſpaſs, but taking away the goods was law- 
ce ful.” In Yelverton, Mich. 44 Eliz. 29. which was the ſame caſe, Popham doubted 
whether even the outer door was privileged, becauſe it would be a hindrance to 
juſtice; but afterwards, in Mich. 2 Jac. 5 Co. 92.6. 93. a. the whole Court held, 
« That the outer door ought not to be broken open; and grounded their opinion 
upon the ſingle authority of 18 Ed. 4. p. 4. pl. 19. before quoted, You ſee 
from hence with what rigour the privilege has been conſtrued in the oldeſt caſes, 
But no caſe or dium has been cited at the bar, nor indeed did there ever exiſt a caſe 
which intimated a doubt, whether an inner door might not be broken open. In 
Hob. 62. and 263. among other outrageous things, the bailiffs broke open a chamber 
door, having entered legally at the outer door; but ſuch breaking was held lawful, 
the firſt entrance at the outer door, which was open, having been legal; and yet the 
latter was a very harſh caſe, for they broke in when the man and wife were in bed, 
and behaved with great violence and outrage; but J lay ſtreſs on this to ſhew how 
ftrifly the privilege has been underſtood, when the outer door or window is ſecure, 
and the entrance has not been forcible through either of them, ſo as to lay open the 
houſe and its inhabitants to inſult and violence from without ; but on the contrary has 
been quiet and peaceable. In addition to theſe authorities, I recolle& a note of a caſe 
lately determined, which ſays, © an inner door has no protection at all.” It was the 
caſe of Aſtley and Pindar, and was heard in the year 1760, Mich. 1 Geo. III. there 
all the other charges againſt the bailiffs were anſwered, except breaking the inner 
door; which was accompanied with ſuch violence, that the door fell, and the officer 
with it, into the room. But all the Court were of opinion, that the officers having 
lawfully entered at the over door, might break open the inner to execute the duty of 
their office, Beſides theſe caſes, and in conformity to the principles upon which they 
have gone, I ſhall cite a very ſenſible and material diſtinction, from a book in my 
hands, which is Foſter's C. L. title Homicide, c. 8. ſ. 20. which is this. © The rule 
te that every man's houſe is his caſtle, when applied to arreſts on legal proceſs, has 
ce been carried as far as political juſtice will warrant; and perhaps further than in the 
<« ſcale of reaſon and ſound policy they will warrant. But in caſes of life, we muſt 


ee adhere to rules well known and eſtabliſhed. But this rule is not one of thoſe that 


ce will admit of any extenſion. It muſt, therefore, as I have before hinted, be con- 
te fined to the breach of windows, and outer doors, intended for the ſecurity of the 
t houſe, againſt perſons from without, endeavouring to break in.” This brings the 
queſtion to this point, Whether this was the outer door to the houſe of the defend- 
ant?” For the law we have ſeen does not privilege an inner door. It has been ſa}, 
that this lodging is an houſe, and has an outer door; and it has been likened to the 
caſe of chambers in the inns of court, and in colleges, which have each an outer 
door that opens, like the door in queſtion, upon the common ſtair caſe, and which, 

in 
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in caſes of burglary, have been held to be the houfes of the reſpective occupiers. 
1 he fact is, that from the nature of theſe buildings, they are al as ſeveral houſes, and 
have ſeparate outer doors, which are the extremity of obſtruction; becauſe the ſtarr 
ca/e is no outer door; again, they are enjoyed as ſeparate property. In Lincolns- Inn 
they have ſeparate eſtates of inheritance; in the others, they have eſtates for life, 
and in colleges, as long as they reſide. So if that which was one houſe originally, 
comes to be divided into ſeparate tenements, and there is a diſtinct outer door to 
each, they will be ſeparate houſes, as Newcaſtle Houſe. The diſtinction, therefore, 
can only be between ſeveral outer doors, and one outer door. How far Lord Hale 
meant to carry his opinion, in the paſſage that has been cited, it is difficult to ſay. 
W here a burglary is committed in the apartments of one who lodges in a houſe, the 
circumſtance of the owner's living in it, or his occupying only a ſhop or cellar in 
which hc does not fleep, makes a very material difference as to the form of the in- 
diftment; for in the latter caſe, the lodger has the outer door entirely to himſelf; 
and the burglary, in ſuch caſe, muſt be laid in the houſe of the lodger; but it is 
otherwiſe in the former caſe, for there it muſt be laid in the houſe of the owner. 
And notwithſtanding the greatneſs of Lord Hale's authority, it appears not clearly 
expreſſed, or perhaps not fully conſidered; at all events, we muſt not determine 
upon a ſingle and uncertain dium, againſt the many late and poſitive caſes, grounded 
on the oldeſt deciſions, and moſt eſtabliſhed principles. But if there were nothing 
mote to confute the doctrine which has exhauſted ſo much learning and ingenuity 
in ſupport of it, the abſurdity of the propoſition, would, of itſelf, be ſufficient, And 
it is this, that whereas the greateſt houſe in London has but one outer door; this gen- 
tleman having four rooms in one houſe, ſhall have four diſtinct outer doors. If any 
of them could be ſaid to be an outer door, it muſt be the door of the lower rooms, 
but the truth is, they are all inner doors. Therefore we are all moſt clearly of 
opinion, that by law, this door was legally broke open. With regard to the 
point of relief, in caſe the arreſt had been illegal, I give no opinion; though 
I think it would depend upon the behaviour of the party applying. It is poſſible 
a perſon might come to aſk that relief, under circumſtances of ſuch groſs miſbeha- 
viour as might induce the Court to refuſe it. Though the Court, where a perſon is 
arreſted who has been attending its proceſs, will interpoſe, not only by puniſhing 
the officer, but by diſcharging the priſoner out of cuſtody ; yet caſes of this ſort are 
always matters of diſcretion with the Court, under their particular circumſtances. 
But it is not neceſſary here to enter into that point; as we are all clearly of opinion, 
that General Ganſel was legally arreſted, and therefore ought not to be diſcharged. 
Lee v. Ganſel, Cowper 1. | : 


9. An action of debt was brought againſt the ſheriff of Eſſex, for the eſcape of one 
Mocdy, The declaration ſtated a judgment of the Court of King's Bench in debt, 
an arreſt upon that judgment, and a ſubſequent eſcape. Upon the trial a queſtion 
aroſe, Whether the arreſt was legal? For it was objected, Firſt, that there was no proof 
of a Ca. /a. having been delivered to the ſneriff. But the learned Judge held, that 
the return of Non eft inventus indorſed upon the writ was ſufficient in this action. 

Second, 


437 


Arreſt. 


Second, that the arreſt, if any, was by the ſon of the bailiff, and not by the bailiff 
himſelf; who was at the diſtance of thirty roods, and not in fight, therefore no legal 
arreſt, But the Judge left it to the jury to ſay, whether old Fenton, the officer, 
was not quodam modo preſent at the time of the arreſt. The jury found that he was, 
and therefore gave a verdict for the plaintiff. The defendant afterwards obtained a 
rule to ſhew cauſe, why there ſhould not be a new trial. T he learned Judge re- 
ported the caſe as above ſtated; and after hearing counſel on both ſides, the Court 
ſaid, that though this is rather a hard action, and though in caſes attended with 
hardſhip, the juries have a leaning, as far as juſtice will per mit them, and ſo has the 
Court alſo, yet ſtill we are not ſatisfied to ſay, that the verdict in this caſe is wrong. 
Several objections have been made. 1ſt, That the arreſt was not by the ſheriff's 
officer himſelf, for that the father was the officer, and the ſon the hand that arreſted. 
That the officer muſt be the authority to arreſt 1s certain, but he need not be the 
hand that arreſts, nor in the preſence of the perſon arreſted, nor actually in ſight, 
nor is any exact diſtance deſcribed, As to the bailiff being the authority in this caſe, 
it is in proof, that od Fenton came to Ingateſtone to arreſt Moody, and went out of 
the public-houſe for that purpoſe. It is true, one of the witneſſes ſpeaks to his being 
at the diſtance of thirty roods, but he does not ſpeak at the time of the arreſt, nor 
is it eaſy to ſpeak with certainty, as to diſtance at a particular time. But it is ſaid, 
that young Fenton the ſon, who could have cleared up the doubt, ought to have been 
ſubpœaaed by the plaintiff, It is certainly a maxim, that all evidence is to be weighed 
according to the proof which it was in the power of one ſide to have produced, and 
in the power of the other to have contradicted. But we think it would have been 
very improper to have called the ſon, for in fact it is an action againſt his father, the 
bailiff, though nominally againſt the ſheriff, Upon the whole therefore we are of 
opinion, that the fa& was fairly and properly left to the jury; that it was their pro- 
vince to judge, whether the officer was on that buſineſs; and that if he was imme- 
diately following the ſon, it is ſufficient, It would have been a different caſe, if he 
had been upon ſome other errand, or had ſtaid at home, and ſent a third perſon to 
make the arreſt, As to the other objections, it is clear that o/d Fenton was the officer 
who was to arreſt, and being ſo, his name, according to the uſual practice, was in- 
dorſed on the writ; and laſtly, that the return of Non eſt inventus on the back of the 
writ, is ſufficient evidence againſt the ſheriff of the delivery of the Ca. /a; for it is an 
acknowledgment of it under his own hand. Therefore we are of opinion, that there 
1s not ſufficient ground for granting a new trial, conſequently the rule was diſcharged. 
Blatch v. Archer, Cowper 63. | | 

10. The defendant in this caſe had been convicted of an aſſault, and ſentenced to 
four months impriſonment, which were expired. But he was continued in cuſtody, 
on an attachment for the non-payment of coſts taxed ; purſuant to a recognizance en- 
tered into by him, on his removing the indictment from the Quarter Seſſions. He 
afterwards moved to be diſcharged, under the ſtatute 32 Geo. II. c. 28. /. 13. com- 
monly called the Lords' AF. After hearing counſel for and againſt the rule, the 
Court ſaid, that an attachmeut is an execution in a civil ſuit, and has long ſince 


. been 
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been ſettled to be ſo, In the preſent caſe, the contempt has no xelation to the offence 
committed by the defendant, which, as far as public juſtice is concerned, has been 
ſufficiently purged by the impriſonment which he has ſuffered. Bur it ariſes upon 
an act of parliament, 5 and 6 ill, and Mary, c. 11, which directs “ The coſts in 
te theſe caſes to be taxed by the Maſter, and unleſs paid in ten days, an attachment 
ce to iſſue,” This ſtage of the cauſe therefore is merely of a civil nature; and a 
matter ſolely between party and party, unconnected with the offence itſelf. It ſeems 
that no caſe in point has been found; but the ſtatute 9 Geo. III. c. 26. for the re- 
lief of inſolvent debtors, is in our opinion a legiſlative recognition, that they ſhall 
have the benefit in ſuch caſes. This laſt act indeed is temporary, but the Lords' 
Act is perpetual; and they are in pari materia; therefore, as the attachment is an 
execution for the debt to the party, whether the coſts are taxed by the Maſter of the 
Crown Office, or on the civil fide, the defendant is equally intitled to his diſcharge, 
and we are the more inclined to adopt a liberal conſtruction in this caſe, becauſe 


the defendant, who is a minor, may otherwiſe lie in gaol for life, Therefore the 


rule was made abſolute. Rex v. Stokes, Cowper 136. 


11. The Court of King's Bench were moved to diſcharge the defendant out of 
cuſtody, for having been arreſted in coming to ſurrender himſelf as a bankrupt. This 
motion was grounded upon the ſtatute 5 Geo. II. c. 3o. /. 5. which enacts, “ That 
* a bankrupt ſhall be free from arreſt in coming to ſurrender, and from actual ſurren- 
&« der for the forty-two days, or ſuch further time as ſhall be allowed for finiſhing, 
te his examination.” The caſe as it appeared upon the defendant's affidavit was this. 
That he came from Holland to England within the forty-two days, with an intent to- 
farrender himſelf on the forty-ſecond day, but finding his time for ſurrendering had 


been enlarged to a further day, he then laid aſide his deſign of ſurrendering himſelf 


on the forty-ſecond day, and did not mean to ſurrender himſelf till the enlarged day. 
However, in the intermediate time, he was arreſted by one of his creditors, The 
queſtion upon this caſe was, Whether the defendant was privileged by this ſtatute, as 
a bankrupt, coming to ſurrender himſelf? After cauſe had been ſhewn againſt the 
rule, and counſel heard in ſupport of it, the Court ſaid, nothing can be plainer than 

this-caſe. The act allows a bankrupt forty-two days to ſurrender in, but the ſooner 
he ſurrenders the better for his creditors. Therefore to induce bankrupts to ſurren- 
der, a privilege is held out to them by the fifth ſection of this ſtatute, as above ſtated; 
but this is a particular privilege, and until actual ſurrender is confined to the act of 
their going with that view, not a general privilege during the whole time which the 


ſtatute allows them to ſurrender in, Nevertheleſs, if the bankrupt be abroad, as 


this man was, and upon his return, with an intention to ſurrender, he is ar- 
reſted on his landing, or within a day or two after his arrival, and before he can 
conveniently make his ſurrender, it would be too rigorous a conſtruction of the 
ſtatute to ſay, that he ſhall not have a reaſonable time in which to execute ſuch in- 
tention; becauſe in fact he is on his way to ſurrender. But here, the bankrupt 
inſtead of ſurrendering on his arrival, ſwears he had no intention of doing fo, until 
the laſt moment of the time allowed him for finiſhing his laſt examination, There is 


no 
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no pretence therefore for ſaying, that he is within the privilege of being free from 
arreſt in coming to ſurrender, which muſt be confined, like the caſe of witneſſes 
arreſted in attending the Court, to a reaſonable time, eundo et redeundo, and beyond 
that the privilege does not extend. Therefore the rule was diſcharged. Kenyon v. 
Solomon, Cowper 156. 


12. An action of treſpaſs and falle impriſonment was brought againſt one Payne, 
a conſtable, and two others, upon the following caſe. Hall, one of the defendants, 
charged the plaintiff with having ſtolen ſome laces from him, which he ſaid were in 
the plaintiff's houſe. Upon this charge, a ſearch warrant was granted by a Juſtice of 
the Peace, but upon the ſearch the goods were not found, and though no warrant 
had been granted to apprehend the plaintiff, yet Payne, Hall, and the other defendant, 
who was an aſſiſtant to Payne, arreſted the plaintiff, and carried him to the Poultry 
Compter on a Saturday, when no ald:rman being fitting, he was detained until the 
Monday following; and then, after examination, was diſcharged. The cauſe was 
tried before Lord Mansfield, when a verdict was found againſt all the defendants. 
At the trial, his Lordſhip, and the counſel on both ſides, conſidered the rule of law 
to be, that if a felony has actually been committed, any man, upon reaſonable and 
probable grounds of ſuſpicion, may juſtify apprehending the ſuſpected perſon, and 
carry him before a magiſtrate; but that if no felony has been committed, the apprehen- 
ſion of the ſuſpected perſon cannot be juſtified by any body. His Lordſhip therefore 


left it to the jury to conſider, whether any felony had been committed. The rule 
however was conſidered as inconvenient and narrow, becauſe if a man charges another 


with felony, and requires an officer to take him into cuſtody, and carry him before a 
magiſtrate, it would be moſt miſchievous, that the officer ſhould be bound, firſt to 
try the truth of the charge, and, at his peril, exerciſe his judgment upon it. He 


that makes the charge, ſhould alone be anſwerable; and the officer does his duty in 


carrying the perſon accuſed before a magiſtrate, who is authoriſed to examine, and 
either to commit, or diſcharge, according to the reſult of that examination, On 
this ground, therefore, a motion was made for a new trial; and after hearing counſel, 
the Court held, that the charge was a ſufficient juſtification to the conſtable, and his 
aſſiſtants; and therefore the rule was made abſolute. A new trial was accordingly 
had, when the jury found a verdict againſt Hall, who made the charge; but for 
the other two defendants, who acted in conſequence of it. Samuel v. Payne, 
Doug. 345. | | | 


13. In this caſe the defendant was arreſted at Wimbledon, in Surry, upon a bill of 
Middleſex. The Court was, therefore, moved, to ſet aſide the proceeding, for irre- 
gularity; and after cauſe ſhewn, the Court held, that a bill of Middleſex cannot run 
over all England, for ſuch a practice would put an end to the writ of Latitat; and if 
any notion has prevailed, that this ſort of proceeding 1s regular, it ought to be 
contradicted. Therefore the rule was made abſolute. Devenege v. Dalby, 
Doug. 369. 


14. In an action of treſpaſs and falſe impriſonment, the declaration contained two 
counts, 1ſt, For impriſoning the plaintiff on the 27th of November, 1780, at Bath, 
in 
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in the county of Somerſet, and detaining him in priſon three days. 2d. For impti— 
ſoning him at the ſame place, on the 29th of December following, and detaining him 
eleven days. To this the defendants pleaded, Iſt. Not Guilty; on which itlue was 
Joined, 2d. To the firſt count, a juſtification as ſheriff's officers, under a wit of 


attachment out of the Court of Exchequer, directed to the ſherift, and a warrant 


from him. zd. To the ſecond count, a like juſtification, under a precept, in the 
nature of a writ of Ca. Sa. from the Court of Requeſts, in the city of Bath, directed 
to them as officers of that court. To the juſtification pleaded in bar of the firſt 
count, the plaintiff replied, that on the 20th of Ncvember, 1779, he was arreſted, 
under a writ of Latitat, directed to the ſheriff of Somer/etſhire, and gave ſpecial bail 
to that action; and that after paſſing the act 20 Geo. III. c. 24. and before the priſons 
of the King's Bench and the Fleet were reſpectively repaired, or other priſons ſub- 
ſtituted in lieu of them, and notice thereof given in the London Gazette, viz. on the 
25th of Augy/t, 1780, he ſurrendered himſelf in diſcharge of his bail; and was there- 
upon committed to the cuſtody of the marſhal, and that he had, in all things, con- 
formed himſcif to the rules and directions pretcribed by that act. A ſimilar replica- 
tion was made to the plea in bar of the ſecond count. The defendants having re- 
joined, the cauſe went down to the Aſlizes; and after the trial, a general verdict 
was, by miſtake, entered for the plaintiff, Whereupon the defendants obtained a 
rule ro ſhew cauſe, why the Poftea ſhould not be amended, by entering the verdict 
for them, on all the iſſues, except ſo much of the general iſſue, as related to the 
treſpaſs mentioned in the firſt count; and why the judgment ſhould not be arreſted. 
The Court having heard counſel upon the ſubject of the amendments, and peruſed 
the notes of the learned Judge who tried the caule, made that part of the rule ab- 
ſolute. The queſtion, as to arreſting the judgment, was then argued; which turned 
upon the conſtruction of the following words of the ſecond ſection of the above- 
mentioned ſtatute, viz. ** And ſhell not be liable to be arreſied, by virtue of any civil 
ce proceſs out of any court, and in caſe they have been, or ſhall be ſo atreſted, ſhall 
« be diſcharged therefrom.” After counſel had been heard, the Court ſaid, this is a 
direct action of treſpaſs, quare di et armis, and not on the caje; and there is this 
diſtinction between them, which ovght always to be attended to, namely, that in 
treſpaſs, innocence of intention is no excule; but jn ca/e the whole turns upon it; 
for malice, or the quo animo, is the very gift of the action. In this caſe the ſingle 
queſtion is, whether the ſheriff muſt abſtain at his peril, from arreſting any man 


| who has taken advantage of the act. It is argued, as if the diſcharge under the act 


operated as a ſuperſedeas, but the doubt will be, not on the act, but on the party; 
whether he is within it. The ſheriff muſt determine that queſtion, he muſt decide 


whether the ſurrender was fraudulent before he diſcharges. There is no doubt, but 


that, in this caſe, there was a fraud upon the act; for the plaintiff, an inhabitant 
of Bath, is arreſted, and gives ſpecial bail before the riots, and then comes up to 
London to free his bail and himſelf, Could the Legiſlature mean, that every bailiff 


| ſhould judge, at his peril, whether the ſurrender in diſcharge was fraudulent, or whe- 


ther the terms of the act had been complied with? The act neceſiarily paſſed very 
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precipitately from the urgency of the circumſtances; for there is no direction how 
the diſcharge is to be, which in the ſtatutes relative to bantrupts, and inſolvents, is 
explicitly pointed out; but the expreſſions, ſhall not be liable t be arreſted, and ſhall 
be diſcharged, mean from the nature of the thing, Mall be diſcharged by proper autho- 
rity. The ſheriff is not bound not to arreſt, If he chooſes to take the truth of the 
fats upon him, and not arreſt the party he may, and the ſurrender and compliance 
with the act will be a good return; but he will be anſwerable. The practice under 
the act in queſtion, is too recent to have much weight, but as far as it goes, it is 
againſt the idea, that ſheriffs are to take upon themſelves to diſcharge. Frequent 
applications have been made to Judges, to diſcharge perſons who have the Marſhal's 
certificate, and they have exerciſed their diſcretion in deciding, whether the party 
was intitled to his diſcharge; and the Court has particularly declared, that where the 
defendant comes from a remote county, to ſurrender to the Marſhal, in order to 
defeat his bond fide creditors, the act will afford him no protection. The general 


law as to ſheriffs is, that if a ſheriff has acted in obedience to the mandate of the 


Court, he is excuſed. If he arreſts a peer, the writ is erroneous; yet he is not a 
treſpaſſer for executing it. In treſpaſs, the defendant muſt ſhew an excuſe, and in 
this caſe an excuſe has been ſhewn, for the mandate of the Court was compulſory. 
The original plaintiff would not be liable to an action of treſpaſs, till the writ is 
ſuperſeded; for till then it is a juſtification. After a Super/edeas, treſpaſs will lie 
againſt the party; but ſtill not againſt the ſheriff, This has been ſettled over and 
over again, and the inconvenience would be very great if the law was otherwiſe, 
Therefore the other part of the rule was likewiſe made abſolute. Tarlton v. Fiſber, 
Dougl. 646. 


15. The defendant, while dining at a tavern, upon his return from attending the 
Court of Common Pleas, was arreſted for a debt of 191. and detained for half an 
hour, until he gave ſecurity to put in bail, which arreft was afterwards ſer aſide by 
the Court, on account of the defendant's privilege. Lightfoot v. Cameron, 2 Black: 
Rep. 1113. Cameron afterwards brought an action againſt Lightfoot, of treſpaſs and 
falſe impriſonment, and upon the trial, the jury found a verdict for the plaintiff, 
with 111. damages; ſubje& to the opinion of the Court of Common Pleas, whe- 
ther under the circumftances, the action would lie. After the caſe had been argued, 
and ſome days taken for conſideration, Lord Chief Juſtice De Grey delivered the 
opinion of the whole Court to the following effect. In the conſideration of this caſe, 


there are ſome propoſitions extremely clear, and which are admitted in the argu- 


ment on both ſides. Firſt, that the act of the attorney, attending and. urging the 
arreſt, is the act of the client. And ſo it was determined by this Court, Par/ons 


and Lloyd, M. 13 Geo. III. Second, that for all arreſts made without lawful autho- 


rity, treſpaſs and falſe impriſanment will lie. As if there be no writ, or a void 
writ. An inſtance of the firſt ſort, is in Turner and Falgate, 2 Lev. 95. Raym. 73. 


2 Sid. 125, where there was an execution without a Ca. a. And of the ſecond, in 


Barker and Brabam, H. 13 Geo. III. in C. B. where a Ca. ſa. was ſued out againſt, 
and executed on an adminiſtratrix, without ſuggeſting a Devaſtavil. But in the pre- 
| fent 
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fent caſe, there is no irregularity in the proceſs itſelf, but only in the time of exe- 
cuting it. The queſtion therefore is, Whether the privilege of the King's Court, 
extended to ſuitors redeundo, fo vitiates an arreſt, or ſuſpends the operation of the 
writ, that the taking a man thereon, becomes an act of treſpaſs to the party taken. 
The antient way of availing one's ſelf of the privilege of the Court, was by ſuing 
out a writ of privilege. See Co. Entr. 436, 437. Raſt. 474, &c. for ſuitors, 
jurors, and witneſſes, But this privilege is not conſidered as the privilege of the 
perſon attending the court, but of the court which he attends. And therefore the 
allowing or not allowing the privilege is diſcretionary ; and it hath been diſallowed, 

in colluſive actions, Raft. 476; and in vexatious ones, 11 Mod., 9. or where the 
party attended as a volunteer, and not upon proceſs, Salk. 544. The writ of privi- 
lege at Common Law, was always accompanied by either a Habeas Corpus, or a 
Certiorari, as the caſe required, If on the return the party appeared intitled to pri- 
vilege, he was delivered, (or his goods, as the caſe might be) and a Superſedeas was 
granted, otherwiſe a Procedendo iſſued. But ſtill the irregularity, even in caſes of 
privilege, did not lie in the procels itſelf, but in the ſervice of it. Therefore in 
Co. Entr. ubi ſupra, where the party was detained upon ſix actions, and the privi- 
lege was allowed, ſtill the Court obliged him to give bail. Ir is not a void proceſs; 
for it remains as the foundation of ſubſequent proceedings. So in Clark and Molineux, 
1 Keb. 845. Raym. 100. 1 Lev. 159. 1 Sid. 269; where it was held, that the 
Quarter Seſſions could not diſcharge, but might puniſh for the contempt, in ar- 
reſting an attendant on their court, but the arreſt was not held to be void. The mo- 
dern way of giving the ſame relief, as was had by the tedious method of a writ of 
privilege, is by a ſummary motion to diſcharge. This was purſued in the caſe at 
bar. But Courts will be very ſcrupulous in diſcharging, if their allowance of pri- 
vilege will lay a ground for an action of treſpaſs. A treſpaſs (by the way) muſt be 
certain, and either an injury to the party, or not ſo, at the time the act is done, It 
cannot depend on the ſubſequent diſcretion of the Court, in granting or refuſing the 
diſcharge. And therefore it has been held, in Vandevald and Lluellyn, 1 Keb. 220. 


that a witneſs arreſted during his attendance, has no remedy, but by Habeas Corpus, 


to deliver him. But the officer, &c. who knew the reaſon of his attendance, might 
be attached for the contempt. So in Styles's Pratt. Reg. 195. 227. 395. 8vo. a 
like diſtinction is taken. If one be arreſted on a writ unduly obtained, falſe impriſon- 
ment lies againſt the plaintiff, But if one who hath a ſuit depending, be arreſted 
eundo vel redeundo, the Court upon motion will ſet him at liberty, and puniſh the 
party that arreſted him, if he knew the cauſe of his attendance. In none of the 
books is there any intimation of an action being maintainable for ſuch an arreſt, but 
the queſtion has always been merely the delivery of the party ; the proceſs ſtill con- 
tinuing legal, and capable of being executed at a ſubſequent time, when privilege 
does not intervene, The ſame privilege extends to other places, to which peculiar 
immunities have been annexed, by antient or modern law. The execution of the 
writ has been ſet afide, but the writ till held to be legal; and therefore no treſpaſs 
to execute it. In two caſes, one Fitzh. Treſpaſs, 249. the other 27 K pl. 66. in 
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Titz. Treſpaſs, 2 Bro. Treſpaſs, 251, it was adjudged, that treſpaſs vi et armis did 
not lie for entering San#uary, and executing a Fieri facias, and Diſtringas therein, 
for as the defendant came by legal warrant, it could not be contra pacem. So in 
Franchiſes, Barnes 240. Cook 96. So in the verge of Whitehall, an arreſt is not 
illegal, nor ſhall the party be diſcharged; but the officer arreſting is indictable in 
the Court of the Yerge, or at the Common Law. No court of the Verge has been 
held ſince 1727. But in 1703 there was ſuch an indictment in the King's Bench, 
And in 1771 there was another, and a conviction thereon before Lord Mansfeld. 
So with regard to perſons privileged on other accounts. A prieſt performing divine 
ſervice cannot be arreſted, by the ſtatute of 30 Edw. III. c. 5. and 1 Ric. II. c. 16, 
but no action of treſpaſs was ever brought for ſuch arreſt. It is indeed faid, 
12 Rep. 100, that an action lies in ſuch caſe upon the ſtatute; which directs the party 
arreſting to make gree with the clerk arreſted, Arreſts on Sundays were good at 
Common Law. 2 Bulſftr. 72. But the ſtatute expreſsly directs, that ſuch arreſts 
ſhall be as if no proceſs had iſſued. This perhaps may make a difference. Amba/- 
ſadors are much upon the ſame footing. Privileges of Parliament and of Peerage 
ſtand upon their own bottom, and the conſtruction of ſeveral ſtatutes. So bankrupts 
when certificated, ſoldiers to a certain degree, and many other individuals are pri- 
vileged from arreſts by acts of Parliament; but though in many caſes the proceſs is 
declared void, yet in none has any inſtance been produced of an action of falſe im- 
priſonment being brought. Much leſs will it he in the preſent caſe, where the writ 
is not void, nor the arreſt illegal, but only improperly timed. We are therefore 


all of opinion, that there muſt be judgment of nonſuit. Cameron v. Lightfoet, 
2 Black, Rep. 1190. 


16. In this caſe the defendant had been convicted in a penalty, under the Lottery Act, 
22 Geo, III. c. 47. and ſent to the Houſe of Correction, for want of a ſufficient 
diſtreſs, Afterwards, the Court granted a rule to ſhew cauſe, why he ſhould not be 


diſcharged out of cuſtody, becauſe he was apprehended on a Sunday. The Court, 


after hearing counſel on both ſides, and taking time to conſider, ſaid, that there was 
no caſe exactly in point. It is moſt ſimilar to an action brought for a penalty on the 
ſame ſtatute; and it is clear, that upon execution in ſuch an action, the defend- 
ant could not have been taken on a Sunday. This is to recover a penalty given by 
a ſtatute, and the effect is equally the ſame, whether that penalty is to be recovered 
in a ſummary proceeding, before a juſtice, or in an action. This is not like the 
caſe of attachment mentioned at the bar, ante p. 429. That caſe might have been 
good law formerly, for then the Court only looked to the contempt; but it has of 
late years been ſettled, that an attachment for the non-performance of an award, is 


only in the nature of a civil execution. That queſtion was much agitated ſome few 


years ago in the caſe of Rex v. Stokes, ante p. 438, when the Court held, that the 
party being in cuſtody upon an attachment for the non-payment of coſts, was intitled 
to be diſcharged under the Lords' Act. And therefore in this caſe the rule was made 
abſolute. Rex v. Myers, 1 Term Rep. B. R. 265. 
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17. A writ having been ſued out againſt a man and his wife, was returned 
Non eſt inventus as to the huſband, but the wife was arreſted upon it. She after- 
wards obtained a rule to ſhew cauſe, why ſhe ſhould not be diſcharged, as being a 
feme covert; although the ſuit was inſtituted to recover a debt due from her, dum 
ſola. After cauſe had been ſhewn, the Court ſaid, there are many authorities in 
favour of this application, but none againſt it; and the caſes go with the reaſon 
of the thing. For a feme covert has no property of her own, and if it were 
permitted to arreſt her, ſhe might be impriſoned for life. Therefore the rule was 
made abſolute. Edwards v. Rourke, 1 Term Rep. B. R. 486. 

18. In an action of aſſault and falſe impriſonment, brought againſt three defendants, 
the declaration contained two counts, to which all the defendants pleaded generally 
Not Guilty. But two of them, namely, Matteſon and Waite, further pleaded to the firſt 
count, that at a Court of Record holden at Hull, on the 2oth of November 1784, the 
defendant Matteſen, as the executor of Jobn Matteſon, deceaſed, levied his plaint 
againſt the plaintiff, and one Thomas Atkinſon, in a plea of debt for 1401. that there- 
upon, a certain writ or precept was iſſued againſt them, directed to the defendant 
Waite, whereby he was commanded to take and ſafely keep them, ſo that at the 
next Court, to be there held, they might anſwer Matte/on of the plea aforeſaid; 
and that by virtue of this writ, Waite arreſted the plaintiff, and detained him 
in cuſtody, for the time mentioned in the firſt count of the declaration. To 
this plea the plaintiff, after admitting the arreſt, as ſtated in the plea, replied, 


that Waite, with the conſent of Matteſon, the plaintiff in that ſuit, voluntarily 


releaſed the preſent plaintiff, and permitted him to go at large; but that they 
afterwards again impriſoned him, for the time mentioned in the firſt count, To 
this new aſſignment, Matteſon and Waite pleaded Not Guilty. The cauſe was 
tried at the aſſizes, when a verdi& was given for the defendants, Matteſon and 
Jackſon, and againſt the defendant Maite, damages one ſhilling; ſubject however to 
the opinion of the Court of King's Bench, on the following caſe. ' hat the de- 


fendant Vaite, by virtue of the proceſs ſtated in the ſecond plea, arreſted the 


plaintiff, on the 2oth of November 1784, and detained him in cuſtody all that night, 
but the next day, Waite, at the requeſt of the plaintiff, but without the knowledge or 
conſent of Matteſon, the plaintiff in that ſuit, permitted him to go at large, and that 
he accordingly remained at large, until the 23d of that month, on which day Waite, 
without any other proceſs, took the plaintiff to the common gaol, and delivered him 
to the gaoler there, with the proceſs under which he was firſt arreſted, and which 
was not then returnable; and that the plaintiff continued in priſon upon that proceſs, 
until he gave bail. The queſtion therefore was, Whether the plaintiff was intitled to 
recover againſt the defendant Waite? Aſter this caſe had been fully argued by coun- 
ſel on both ſides, the Court ſaid, it is not neceſſary for us to decide how far the 
plaintiff might or might not have availed himſelf of the defendants not proving their 
allegation, namely, that he was releaſed with the conſent of Mazteſon, if our opinion 
is, that on all the facts diſcioſed, though this was a voluntary eſcape, yet the defend+ 
ant is not guilty of falſe impriſonment by retaking the plaintiff, before the return of 
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the writ; and we are moſt clearly of opinion, that he is not. The only difference 
between an arreſt on meſne proceſs, and in execution, is this, that on the former, 
the bailiff may permit the priſoner to go at large, provided he has him at the return 
of the writ ; but in the latter caſe, if the bailiff voluntarily permits the priſoner to: go 
at large, though only for a minute, he cannot afterwards retake him. The caſes 
cited by the plaintiffs counſel, are caſes of eſcapes either in execution, or after the 
return of the writ, and therefore not applicable ; but the caſes cited for the defend- 
ants clearly prove, that the bailiff may give the priſoner who is arreſted on meſne 
proceſs, indulgence, provided he has him at the return of the proceſs, And this 
reaſon is ſtrongly enforced by the ſtatute, with regard to letting a priſoner out on 
giving bail, for it does not only give the ſheriff the power of letting him to bail, but 
it compels him to do ſo on giving ſufficient bail. If no ſecurity is given, it is done 
at the riſque of the bailiff; and then if the priſoner does not voluntarily return, the 
bailiff may retake him at any time before the return of the writ. Therefore the 
Poſtea was ordered to be delivered to the defendant, Atkinſon v. Matteſon, 2 Term 
Rep. B. R. 172. 

19. A ſoldier in the firſt regiment of Guards, and in actual ſervice, was in April 
1786, adjudged by the Court of Quarter Seſſions for. the county of Verceſter, to be 
the reputed father of a female baſtard child, begotten on the body of Martha Kent, 
of Upton upon Severn, and therefore was ordered to pay one ſhilling and ſixpence 


weekly, to the churchwardens or overſeers of Upton, ſo long as the child ſhould re- 
main chargeable to the pariſh. And at the next Seſſions held in July 1786, he was 


committed to Bridewell for diſobeying this order, and until he ſhould find ſufficient 
ſureties for the performance of it. Whereupon the ſoldier applied to the Court of 
King's Beneh, and obtained a rule to ſhew cauſe, why the order of Seſſions, by 
which he was committed to cuſtody, for diſobeying the order of baſtardy, ſhould 
not be ſet aſide; on the ground, that being a ſoldier in actual ſervice, he was pro- 
tected from being arreſted for that cauſe, under the mutiny act. After hearing 
counſel for and againſt this rule, the Court were of opinion, that the preſent caſe did 
not come within the proviſions of the mutiny act. The firſt part of the 63d ſection, 
was intended to apply merely to the caſes of civil actions; for it begins with ſtating, 
that to prevent any unjuſt and fraudulent arreſts, &c. that was the miſchief intended 
to be guarded againſt; then it provides, that no perſon who ſhould enlift, &c. ſhall 
be liable to be taken out of his Majeſty's ſervice, by any proceſs or execution what- 
ever, other than for ſome criminal matter, or for a real debt amounting to 201. It 
appears from this part of the act, that the Legiſlature had only in view the prevent- 
ing of arreſts in civil actions; and it has no relation to crimes, or any thing of a 
criminal nature. So that the caſe of a ſoldier who is taken up for diſobeying an 
order of Juſtices, does not come within this part of the ſtatute. But we have no 
difficulty in ſaying, if it were neceſſary to have recourſe to it, that this cauſe of com- 
mitment is of a criminal nature; for the diſobedience of an order of Juſtices 
is ſo far criminal, that in almoſt every inſtance, the party diſobeyisg may be 
Indicted for it, and this ſhews it to be a crime, Therefore we are of opinion, that 
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the Court of Seſſions have adjudged rightly; and that we cannot releaſe the defend- 
ant from his commitment under the mutiny act. Conſequently the rule muſt be 
diſcharged. Nex v. Archer, 2 Term Rep. B. R. 270. 


20. The Court of King's Bench were moved to diſcharge the defendant out of 
cuſtody, on filing common bail, upon an affidavit, that ince the arreſt he had be- 
come inſane. But the Court ſaid, that a ſimilar application had been rejected after 
argument ſome few years ago, and therefore the motion was refuſed, Kernot v. 
Norman, 2 Term Rep. B. R. 390. | 


21. Soin a caſe where the defendant was indes at the time of the arreſt, the Court 
refuſed to interfere. Nuit v. Verney, 4 Term Rep. 121. 


22. A rule was obtained to ſhew cauſe, why a bill of Middle/ex ſhould not be ſet 
aſide, and the bail bond delivered up to be cancelled, upon the defendant's affidavir, 
ſtating, that he was a ſubject of the King of Sweden, and an officer in his army; that 
in conſequence of the war between Sweden, Ruffia, and Denmark, he was ſent here 
with diſpatches from the Swediſh King to his Ambaſiador, Baron Nolken; that ſince 
his arrival, he had been really and truly employed as ſecretary to the Baron, in 
tranſcribing ſtate papers relative to his embaſſy, and that he did not carry on any 
trade, nor was he ſubject to the bankrupt laws. This affidavit was accompanied 
with a certificate from Baron Nolken, that the deſcendant was his ſecretary, Aſter 
hearing counſel for and againſt the rule, the Court thought that the defendant was in a 


ſituation in which he was entitled to the privilege claimed; for that it would be im 


poſſible to carry on ſtate negociations, unleſs perſons in his ſituation were protected. 
The ſtatute of 7 Ann, c. 12. is only explanatory of the law of nations, and the words 
domeſtic, and domeſtic ſervant, are only put by way of example. The privilege was 
held in the caſe of Triquet v. Bath, 3 Burr. 1478, to extend to ſecretaries. The 
ſtatute only requires the names of the perſons privileged to be regiſtered, for the pur- 
poſe of proceeding againſt the parties criminally, for a violation of that act; and as 
it appears, that the defendant is really attached as ſecretary to the embaſſy, and it is 
not even ſuggeſted that there is any impoſition in this claim, the rule muſt be made 
abſolute, Hopkins v. Robeck, 3 Term Rep. B. R. 79. 

23. A rule was granted to ſhew cauſe, why the defendant ſhould not be diſcharged 
out of the cuſtody of the warden of the Fleet, in reſpect of this ſuit, he having been 
trregularly detained in cuſtody by the warden. The ſacts were ſhortly theſe. The 
defendant having been committed to the cuſtody of the warden, in another ſuit, by 
a different creditor, had been permitted by him to eſcape voluntarily; in conſe- 
quence of which, an action had been commenced againſt the warden by that creditor, 


and the debt was recovered againſt him. The defendant afterwards ſatisfied the 


warden, and obtained a releaſe from him; but he ſtill continued to reſide in the 
Fleet, though he went out whenever he pleaſed. In this ſituation, the preſent plain- 
tiff lodged a detainer againſt him with the warden, who thereupon took him within 
the Fleet, and kept him in cuſtody, After hearing counſel, the Court ſaid, the 
authorities are clear, that a perſon who has been permitted to eſcape out of cuſtody 
by a gaoler, cannot be retaken by him in that ſuit. But this was a detainer by 


another 
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another creditor, who found the defendant in the Fleet, and to whom it was indi- 
ferent on what account, or by what means he was there. If he was in fact within 
the walls of the priſon at the time, that is ſufficient; for then he couid not be 
arreſted in the ordinary manner, but could only be detained. Therefore the rule 
was diſcharged, with coſts. Miltinſon v. Jacques, 3 Term Hep. B. R. 392. 


24. In this caſe the defendant was indicted for aſſaulting and impriſoning Fdward 
Pyolt, Eſq. within the King's Palace, at Veſiminſter, his Majeſty then being actually 
reſident, and abiding in his royal perfon in the palace. To this indictment he 
pleaded Not Guilty; and on the trial, the jury found a ſpecial verdict, which ſer 
forth the ſtatute 28 Hen. VIII, c. 12. by which, after reciting that the King had 
purchaſed the palace of Weſtminſter, it was enacted, that it ſhould have the ſame 
prerogatives, liberties, juriſdictions, and privileges, which belonged to the King's 
antient palaces, and the limits of it were thereby defined. The verdict then ſtated 
letters patent 16 Cha. Il. conſtituting a Court of Record, within the palace of 
Weſtminfler, and twelve miles round it, (except Heftminfter Hall, and ſome other 
places) to be called the Court of the Palace of the King, © For the adminiſtra- 
ce tion of juſtice in perſonal actions, pleas, and plaints, to all and ſingular per- 
“ ſons who ſhall chooſe to plead there, concerning all and all manner of treſpaſſes 
« v4 et armis, treſpaſſes upon the caſe, debt, account, detinue of goods and 
ce chattels, deceipts and contracts, and other perſonal cauſes, plaints, and pleas 
<< whatſoever, concerning whatſoever ſum ariſing within the Palace, or within twelve 
ce miles round it, (except the city of Londen, and except all actions of treſpaſs, and 
cc all other perſonal actions, pleas, and plaints of this kind, in which as well the plaintiff 
« or plaintiffs, as the defendant or defendants, is or are of the houſehold.”) That 
charter then appointed the Judges of the Court, to whom the King © gave power 
ce and authority to bring into plea by ſummonſes, attachments, and diſtreſſes, and 
« other proceſſes, according to the Jaws and cuſtoms of this realm, 7o be direfed to the 
cc bearers of the rods of the houſehold, the officers and miniſters of the ſaid Court, the de- 
« fendants againſt whom ſuch plaints, pleas, or actions in the ſaid Court ſhould 
ce happen to be levied, and moved; and for want of goods and lands, &c. by which 
ce ſuch defendants may be ſummoned, &c. to bring into plea by attachment, or 
“ Capias, any where within the juriſdiction of the Court; and of all and ſingular ac- 
« tions, plaints, and pleas, (except in the caſes before excepted) to have cogaizance 
« and to hear and hold pleas reſpectively, in as ample manner and form as any other 
ce Court of Record, by the laws and cuſtoms of this kingdom of England may and ought to 
ce have cognizance, Sc. The verdict then ſtated, that the defendant, at the time of 
iſſuing and executing the writ after-mentioned, was, and {ill is, one of the officers of 
the Palace Court, viz. one of the bearers of the verge of the houſhold. That on the 
5th of January, 1789, one S. Amęſon proſecuted out of the Palace Court, a writ againſt 
Pyatt, directed to the bearers of the verge of the houſhold, which was delivered to the 
defendant, requiring him to take Pyozt, if he ſhould be found within the juriſdiction of 
that Court, to anſwer to Ameſon of a plea of treſpaſs on the caſe. That the defendant, 


on the ſame day, arreſted Pyett within that part of the palace mentioned in the ſtatute 


28 Hen. 


wy” 
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28 Hen. VIII. at which time Pyot?t was reſident and abiding within that part of the 
palace; but was not of the King's Houſehould. That at that time the King actually 
reſided within the palace. That in many inſtances, for one hundred years laſt paſt, 
and upwards, upon civil writs being iſſued to arreſt perſons reſident within the boun- 
daries deſcribed by the act, permiſſion has been firſt obtained from the King, ſignified 
by the officers of his houſehold; and the writs have, in ſuch inſtances, been backed 
by the clerk of the board of green cloth; and that for one hundred years laſt paſt, 
and upwards, many writs, upon civil proceſſes, have been executed, and many per- 
ſons reſident at the time, within the boundaries deſcribed by the ſtatute, have been 
arreſted thereon, within thoſe boundaries, without the King's leave ſo ſignified ; 
but that it does not appear, whether ſuch writs were executed with the knowledge of 
the officers of His Majeſty's houſehold. That the defendant arreſted Pyo/t as afore- 
ſaid, by virtue of the ſaid writ, without any leave or permiſſion obtained from the 
King; but whether, upon the whole matter, &c. After this ſpecial verdict had been 
fully argued, Lord Kenyon delivered his opinion to the following effect. If the de- 
ciſion of this queſtion were to interfere with any of the privileges annexed by the 
common law to the King's Palaces, or if the opinion which I am prepared to give on 
this record, were to militate againſt any of the authorities which have been cited, and 
particularly that before Lord Holt, Mr. J. Powell, and Mr. J. Gould, I ſhould have 


wiſhed to conſider the point more fully before I pronounced judgment. But the de- 


termination of this caſe will not interfere with either. There is a great deal of good 


ſenſe in guarding the King's palaces in an extraordinary manner, againſt any thing 


which may lead to a riotous aſſembly of perſons there. And therefore the common 
law has, in my opinion, wiſely ordained, (if it has provided) that perſons, not im- 
mediately connected with the houſehold, ſhould not come within the palaces, though 
profeſſing to execute the proceſs of the law. Upon this principle ſtands the authority 
in the third It. But no one caſe has been cited to ſhew, that the proceſs, iſſuing 
out of the Palace Court, cannot be executed within the juriſdiction of that court. 
Then ſuppoſing that there were certain privileges annexed, by the common law, to 
the King's palaces, prior to the reign of Charles II. yet undoubtedly the King had a 
right to diſpenſe with any of thoſe privileges; and he did, by that charter, diſpenſe 
with ſome of them, as far as reſpects the palace at Weſtminſter; for by that he 


erected a juriſdiction within the palace of Veſiminſter, and extending 12 miles round 
it, and directed, that one of the proceſſes of that court ſhould be a Capias. And 


this charter gave a gencral power to execute the proceſs of that court, within the ju- 
riſdiction. It is true, indeed, that the officers of the houſehold are exempted out of 
this charter; and that accounts for the ſeveral applications that have been made to 


the board of Green Cloth, in order to diſcriminate between thoſe perſons who were 


exempted in the charter, and thoſe who were liable to the proceſs of the Court, 
Theſe applications probably were made to the Board of Green Cloth, who have the 
ſuperintendance of the houſehold, to know whether the perſon againſt whom proceſs 
had iſſued, did or did not belong to the houſehold; upon which depended the pri- 
vilege of being exempt from the arreſt. I avoid giving any opinion as to thegpowers 
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which other courts may have, at common law, within the palace; my judgment 
proceeds entirely on the charter of Charles II. by which this court was created; and 
which gives expreſs juriſdiftion and power to execute the proceſs of the Palace Court 
within the Palace, This determination, therefore, will leave, untouched, every 
common law privilege, and every authority which has been cited. The reſt of the 


Judges concurring, judgment was given for the defendant. Rex v. Stobbs, 3 Term 
Rep. B. R. 735. 


25. In this caſe the defendant was arreſted upon proceſs out of the Sheriffs“ Court of 
London, while he was attending to prove a debt, as a creditor, under a commiſſion of 
bankrupt. He aſterwards removed the cauſe, by Habeas Corpus, into the Court of 
King's Bench, and then moved that Court, that he might be diſcharged out of 
cuſtody, on the ground of his being privileged from arreſt, during his attendance 
before the Commiſſioners for the above purpoſe. But the Court refuſed the appli- 
cation, faying, that the general rule was founded on the contempt of the Courr, by 
the arreſting perſons who were giving their neceſſary attendance upon it. In this 
caſe the contempt, if any, was to the Commiſſioners of bankrupts, and not to the 
Court; and even the proceſs under which the arreſt was made, was ſued out of an- 
other court; ſo that the ſubſequent removal of the cauſe hither, by the defendant, 
could not vary the caſe, Nor were the Court ſatisfied, that the Commiſſioners of 
bankrupts could be conſidered as a court of juſtice, or could afford any relief in the 
premiſes; but certainly there was no pretence for this Court to interfere. Kinder v. 
Williams, 4 Term Rep. B. R. 377. 


26. In an action of deht, to recover a penalty of 501. under the ſtatute 32 Geo. II. 
c. 28. /. 1. 4. 12. the declaration ftated, that the plaintiff was arreſted by the defend- 
ant, who was a ſheriff's officer, on a Ca. /a. and carried to priſon within twenty-four 
hours after the arreſt, contrary to the proviſions of that ſtatute. After the cauſe 
was tried, and a verdid given for the plaintiff, the Court was moved in arreſt of 
judgment; upon the ground, that this act being a remedial law, the Court would 
extend it as far as the words would permit, for the liberty of the ſubject; and that as 
it was paſſed to prevent oppreſſion by Sheriff's officers, on thoſe who were in their 
cuſtody, it applied as ſtrongly, in principle, to the caſe of arreſts in execution, as on 
meſne proceſs. But the Court ſaid, this point ſeems perfectly clear, as well from 
the general purview of the act, as from the words of the two clauſes; namely, the 
firſt and fourth which have been relied on. The firſt ſection prohibits ſheriffs” 
officers from carrying perſons arreſted to priſon within twenty-four hours, and the 
reaſon why they ſhall not be carried to prifon ſooner is, that they may, in that time, 
have an opportunity either of procuring bail, or of agreeing with the perſon at whoſe 
ſuit they are arreſted. This, therefore, can only apply to thoſe perſons who are bail- 
able, And the fourth clauſe ſhews, that the Legiſlature knew how to deſcribe per- 
ſons in execution, and that the words uſed in the former ſection, arreſted, or in 
cuſtody, would not extend to perſons in execution; for theſe laſt words are uſed in the 
fourth clauſe, in contradiſtinction to the former, and would not have been added, if the 


Legiſlature 
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Legiſlature had thought the former words ſufficient. So that as well on the reaſon 
of the thing, as on the fair conſtruction of the words of the act, rhe perſons arreſted, 
or in cuſtody, mentioned in the firſt clauſe, mean only perſons arreſted on meſne pro- 
ceſs; and ſuch indeed has always been the opinion in Meſtminſter Hall, ſince the 
paſſing of this act. Therefore the rule for arreſting the judgment was made abſolute. 
Evans v. Aikins, 4 Term Rep. B. R. 555. 


27. In this caſe one Davis was 'arreſted by an officer of the ſheriff of Middleſex, as 
he was returning from Weſtminſter Hall, where he had attended to juſtify himſelf as 
bail for the defendant, but was rejected. Upon this a rule was granted to ſhew 
cauſe, why he ſhould not be diſcharged out of cuſtody; on the ground, that he was 
entitled to privilege from arreſt, both in going to and returning from the court, his 
attendance being in the courſe of the cauſe, and the adminiſtration of juſtice. After 
cauſe had been ſhewn againſt the rule, the Court ſeemed much inclined to think, 
that not only witneſſes, but all perſons who were coming to, or returning from it, 
whether directly on the buſineſs of the court, or in any manner rela/ive to that bu- 
ſineſs, were entitled to a freedom from arreſts, and that ro arreſt them was a 
contempt of the court. Several caſes were alſo mentioned of barriſters, who 
were arreſted on the circuit, being diſcharged by the Judge. At length it was 
agreed, that the rule ſhould be enlarged to a ſubſequent day. When Davis was 
brought up by Habeas Corpus, which had iſſued in the mean time, and offered again 
to juſtify as bail, but was again rejected; it appearing that he was an uncertificated 
bankrupt, and in deſperate circumſtances. The Court, therefore, ordered him to 
be remanded, and at the ſame time laid down this general rule, viz. That all per- 
ſons who had relation to a ſuit, which called for their attendance, whether they 
were compelled to attend by proceſs or not, (in which number, bail were included) 
were entitled to privilege from arreſt, eundo et redeundo, provided they came bona 
fide; but here there was a manifeſt intention on the part of Davis, to impoſe upon 
the Court, and on that account he was not permitted to avail himſelf of the ex- 
emption, Therefore the rule was diſcharged. Meekins v. Smith, 1 Term Rep. 
C. B. 636. 


28. The defendant, having been arreſted by the ſheriff of Middle/ex, at the ſuit of 
another plaintiff, on Saturday, the 3d. of November, was diſcharged on the ſame 
day; the ſheriff not knowing that there was a detainer, at that time, lodged in his 
office againſt him, at the ſuit of the preſent plaintiff, This being afterwards diſco- 
vered, the defendant was arreſted on this writ, upon the next day, being Sunday, 
Whereupon the defendant obtained a rule to ſhew cauſe, why he ſhould not be diſ- 
charged out of cuſtody, the arreſt being contrary to the ſtatute 29 Charles II. c. 7. 
J. 6. After hearing counſel, the Court ſaid, the defendant was not in the ſheriffs' 
cuſtody in this action, before the ſecond arreſt. But even if he had been, the 
diſtinction between a voluntary and a negligent eſcape is recognized in the caſe of 
Featherſtonhaugh v. Atkinſon, Barnes 373. If a party wrongfully eſcapes from the 
euſtody of the law, he may may be re-taken at any time, and is not protected by 
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the ſtatute, which forbids an original arreſt on Sundays. But here the defendant 
was not guilty of any contempt, he was regularly diſcharged on the Saturday, 
the ſheriff not even knowing that he was authoriſed to detain him. Therefore the 
rule was made abſolute. Atkinſon v. Jameſon, 5 Term Rep. B. R. 25. 


— — 2 — — 


CHAP, XVIII. 


Allets, 


I. Concerning Aſſets in general. 
IT. Concerning Aſſets by deſcent. 
III. Of the Marſhalling of Aſſets. 


I. Concerning Aſſets in general. 


I. by his will, gave ſeveral legacies, and then made B. his 8 and re- 
N ſiduary legatee. B. received all the aſſets, and, with part of the money, 


purchaſed lands, and laid out other part thereof in purchaſing the equity of re— 
demption of an eſtate, which was in mortgage to the teſtator. B. died before he 
had paid the legacies, and therefore, after his death, the legatees brought their bill 


againſt his heir at law, and adminiſtrator, to be paid their legacies out of his real 
and perſonal eſtate, In this caſe, two queſtions aroſe, 1ſt. Should the perſonal 
aſſets prove inſufficient, Whether the legatees might not come upon the purchaſed 
eſtate for ſatisfaction? 2d. Whether the equity of redemption of the mortgaged 
eſtate, purchaſed ſince the teſtator's death, might not ſtill be conſidered as part of 
his aſſets, and liable, as ſuch, to anſwer the legacies? As to the firſt queſtion, Lord 
Hardwicke ſaid, Courts of equity have been very cautious how they follow money 
which has been laid out in land, becauſe it has no ear mark, though in ſome caſes 
they have done it. The principal difficulty in theſe caſes, is with regard to the 
pr roof, for the diferent intereſts of the parties introduce a contrariety of evidence, 
and is no ſmall temptation to perjury, But 1n the preſent caſe, it is neceſſary that 
there ſhould be an enquiry before the Maſter, Whether any part of the teſtator's 
aſſets have been laid out in the purchaſe of an eſtate? Becauſe if it ſhould plainly 


appear 


Allets, 


appear that they have been ſo laid out, they ought to be reſtored to the perſonal 
eſtate of the teſtator. Suppoſe the executor had been living, and had, by his anſwer, 
confeſſed the laying out part of the aſſets in ſuch a purchaſe, it would have removed 
the objection of fraud and perjury, by letting in parol proof; but the perſon now 
before the Court is only the adminiſtrator of the executor, and though he does in- 
deed admit that credit is given to the accounts of the executor, yet this is no evi- 
dence againſt the infant heir at law; but it is ground for an enquiry into the fact, 
and the means of coming at this, by way of reſulting truſt, is excepted out of the ſta- 
tute of Frauds; for if the eſtate is purchaſed in the name of one, and the money 
paid by another, it is a truſt, although there be no declaration in writing by the no- 
minal purchaſer. And upon an enquiry, a little matter will do to make it a charge 
pro tanto, As to the ſecond queſtion, his Lordſhip thought it very clear, that the 
equity of redemption which had been purchaſed by the executor, muſt be conſidered 
as aſſets, and liable to the legacies. Ryall v. Ryall, 1 Atk. 59. 

2. In this caſe there was a deviſe to truſtees for the payment of debts, and the 
ſame perſons were made executors. On a bill brought for an application of the 
teſtator's aſſets, the Court held that the aſſets ſhould be equitable, and not legal; 
and that all the creditors ſhould be paid pari paſſu. There are caſes in Vern, ſuch 
as Girdling v. Lee, 1 Vern. 63. in which it is held, that where truſtees are made 


executors, the debts ſhall be paid in a courſe of adminiſtration; but the modern. 


reſolutions have been otherwiſe. Lewin v. Okeley, 2 Ack. 50. 


3. James, Earl of Angleſea, by his will, deviſed all his worldly eſtate to truſtees, in 
truſt for the payment of all his juſt debts, and alſo his legacies, and then gave the 
refidue to his nephew, Arthur. Among the legacies, there was one of 3o00o/, to his 
only daughter, Catherine, at her age of 18, or marriage, over and above a ſum 
of 12, 00. which was ſecured to her under his marriage ſettlement ; and the teſtator 
directed, that his truſtees ſhould levy and raiſe, by mortgage or ſale of his lands, 
together with his perſonal eſtate, ſo much as would pay the 3000/7. Then followed 
theſe words, but it ſhall not be raiſed till 18, or marriage, out of the before- 
mentioned eſtate, or land, that it may not be a debt upon my perſonal eſtate. There 
were beſides, three different clauſes in the will, which concluded with theſe 
words, That his lands are deviſed to pay his debts, and all his legacies, in caſe his per- 
ſonal eftate ſhall not be ſufficient. Under this will a queſtion aroſe, Whether the le- 


gacy of 3000 J. ſhould come out of the perſonal eſtate, or whether it was expreſsly 
exempted from the payment of it? Lord Hardwicke ſaid, it is certainly the rule of 


the Court, that the perſonal eſtate is the natural and proper fund to be firſt applied 
in the payment of debts, unleſs there are expreſs words to exempt it. I am of 
opinion, that the intention of the teſtator in the preſent caſe, however inaccurately 
penned, was to exempt his perſonal eſtate from the payment of this zoco/. for in 
the clauſe in which he bequeaths this ſum to his daughter, he takes notice that there 
was the ſum of 12,0007. already charged upon the real eſtate. His deſign muſt 
have been, to give her this as an additional fortune, and to connect the two ſums 
together; for where a leſs ſum is given under a will, than under a ſettlement, the 
rule 
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rule will not hold, that it ſhall be taken in ſatisfaction of a greater. But it has been 
objected, that the words the before mentioned eftate, muſt mean the perſonal eſtate, 
becauſe perſonal eſtate is the laſt antecedent; and yet they certainly do not, but are 
ſet in direct oppoſition to the perſonal eſtate; and the words immediately following, 
or lands, are not disjunctive, as it has been inſiſted, but rather explanatory of the 
teſtator's intention, that the 3000/7. ſhould come out of the real eſtates before charged 
with the 12,000/, Where there is a charge upon a perſonal eſtate, though it is not 
immediately payable, yet the perſon intitled may come into this Court, and pray 
that a ſufficient ſum may be ſet apart to anſwer the legacy, when it ſhall become due. 
And this probably was the reaſon of the teſtator's inſerting the words, that it ſhould not 
be a debt upon his perſonal eſtate; in order that ſo large aſum as 3000 l. might not be locked 
up in the mean time, until the daughter, who was then young, ſhould arrive at 18, 
or be married; for the words are expreſſed indefinitely, and not for a limited time, 
Upon the whole, this is one of thoſe caſes, where by negative words in a will, 
the perſonal eſtate is exempted, and therefore the 3000/7. as well as the 12,0001. are 
a charge upon the real eſtate only. Phipps v. Anneſley, 2 Atk. 5. 


19th OR. 4. Thomas Delayhay, upon his marriage, ſettled his eſtate on himſelf for life, then 
l B. on his wife for life, remainder to truſtees to preſerve, &c. remainder to his firſt 
p. 4 2 every other ſon in tail male, with remainder to himſelf in fee. There was iſſue 


a ſon, who ſurvived his father, but afterwards died without iſſue, having by his will 
deviſed the eſtate to the defendant in fee. The father died indebted both by bond 
and ſimple contract; and on a bill brought by one of his ſpecialty creditors, againſt 
the ſon's deviſee, the queſtion was, Whether the reverſion in fee, which was now 
come into poſſeſſion, ſhould be conſidered as aſſets to pay the bond debts of the fa- 
ther? After this point had been argued, Lord Hardwicke ſaid, I am of opinion, thac 
this reverſion being come into poſſeſſion is aſſets to pay the debts of the father, not- 
withſtanding the ſon has deviſed to the defendant. Before the ſtatute 3 Will. III. 
c. 14, the heir was not bound by lands deſcending to him, where ſold or aliened 
before action brought; and if an obligor deviſed his land, the deviſee ſo ſelling, was 
not liable to the obligee. Therefore this ſtatute was made to remedy the defect in 
13 Eliz. c. 5. as to fraudulent conveyances, and to extend it to fraudulent deviſes. 

I will conſider firſt, whether this caſe is within the intention of the ſtatute 3 Vill. III. 
And ſecond, whether there are words to explain that intention. 'The general view 
of the act, is to prevent creditors from being defrauded of their debts, and to make 
all deviſees equal with the heir, where lands deſcend upon him. The known rule 
upon ſtatutes made to prevent frauds is, that they ought to have the moſt liberal 
conſtruction; as in Twine's caſe, 3 Co. 82. and there are many caſes, where the 
enacting part of a ſtatute extends farther than the preamble, even in criminal mat- 
ters; as for inſtance, in an act made 33 Hen. VIII. c. 23. for trying treaſons and 
murders, where the words being, within the king's dominions or without, it has been 
extended to trials in the Weſt Indies; and perſons have been tried and executed there 
by virtue of this act. But it has been objected, that where a preamble is tied up to 
a particular caſe, the Court will carry it no farther, unleſs there be expreſs words in 
the 
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the enadting part, which extended farther, Now in this ſtatute there are two parts 

of the preamble, and both of them are not tied up to one caſe; for the firſt part is 

general, and the latter only confined to a particular caſe. The heir is as much a 

debtor upon bond as the obligor, and ſo it is laid down in Plowden 440. who is 

more large upon this head than any of the ſubſequent reporters. An heir muſt be 

charged in the debet as well as the detinet, and before the ſtatute of Jeofails, it would 

have been error if otherwiſe; which ſhews plainly, that the heir is to be conſidered 

as a debtor; and therefore, if judgment goes by default againſt an executor, it can 
only be de benis teſtatoris, but if judgment goes by default againſt the heir, it may 

be againſt him perſonally; which is another proof that the law conſiders him as a 

debtor, One of the counſel for the defendant put this caſe. A ſon and a daughter 

by the firſt venter, a ſon by the ſecond venter, the father dies indebted, the ſon by 

the firſt venter enters, is ſeiſed and dies; the daughter is intitled, being a poſſeſſio 

fratris, and ſhe is not chargeable with the father's debts; but I deny his poſition, 

for ſhe is plainly liable to the debt. The act was made to prevent the defrauding 
the creditors of any debtors. If lands had come to an heir in poſſeſſion, and he had 

deviſed them before the writ brought, it is certainly within the ſtatute, and why nor 
if it comes to him in reverſion. If in the prefent caſe there had been no deviſe, but 
the lands had deſcended to the heir of the fon, and then the eſtate tail determined, 
and ſo in infinitum, they would have been chargeable. Though the law ſays, that a 
reverſion after an eſtate tail is not aſſets, yet it is a groſs and inaccurate expreſſion ; 
and is only /ub modo; for there is a liableneſs which makes it aſſets in futuro, or in 
other words, a quality to be liable to the debt in futuro. Indeed the ſon might have 
fuffered a recovery and barred the reverſion in fee, and then the father's creditors could 
not have come in; if he had levied a fine only, it would have barred the eſtate-tail, 
but the reverſion in fee would have been liable. This Court carries its power in 
ſome caſes further than the law; for inſtance, in reſpe& to an advowſon in groſs, 
however doubtful it may be at common law, whether it is aſſets, or is extendible 
on an Elegit, becauſe no yearly value can be put upon it; yet in the caſe of Tong v. 
Robinſon, Lord Chancellor King decreed it to be ſold to pay debts by ſpecialty, and 
that decree was affirmed in the Houſe of Lords, 3 Brown's P. C. 556. Upon the 
whole, I think even at law an action might have been maintained againſt the heir 
and this deviſee, and ſuch a pleading is warranted in Clifr's Entries. IT am of opi- 
nion too, that this eſtate which is now come into poſſeſſion, is liable to the ſpecialty 
debts of the father, and by circuity the ſimple contract creditors are to ſtand in the 

place of the ſatisfied bonds. Kinaſton v. Clark, 2 Atk. 204. 


5. The matter in this caſe, came before the Court upon a petition; and a 2jth May, 
| queſtion aroſe, whether upon a deficiency of the teſtator's aſſets, the deviſee of an Res Lib. * 
annuity for life, ſhould abate in proportion with the other legatees, or whether he p. 398. 
ſhould be conſidered as a ſpecific legatee, and conſequently not liable to abate with 
the general legatees? Lord Hardwicke, upon the firſt hearing, ſaid he believed 
there was a caſe where it had been determined, that ſuch a deviſee of an annuity 
was looked upon as a ſpecific one, and that therefore he ſhould not abate; but being 
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deſirous to look for that caſe, he directed the petition in the mean time to ſtand 
over. Accordingly on a ſubſequent day, his Lordſhip ſaid, that the caſe which he 
formerly alluded to, was the caſe of Halton v. Medlicott, determined by Sir Joſeph 
Jekyll, on the 27th of May 1749, where General Pepper by his will, gave A. 140/. 
out of his perſonal eſtate, to purchaſe an annuity of 207. a year for her life, if ſhe 
continued in his ſervice; and if that ſhould not be ſufficient, he directed his execu— 
tor to advance her a further ſum to purchaſe this annuity. But upon a deficiency of 
aſſets it was inſiſted, that A. ſhould abate in proportion with the other legatees; and 
Sir Joſeph being of that opinion, ordered that ſhe ſhould abate upon the whole ſum 
of 140/, His Lordſhip was therefore of opinion, that this caſe was an authority in 


point, that an annuitant for life upon the perſonal eſtate, muſt abate in proportion 


with the other legatees; and that the annuity ſo given was not to be conſidered as a 
ſpecific legacy. He therefore ordered, that in this caſe, the annuitant ſhould abate 
in proportion with the other legatecs. [ume v. Edwards, 3 Alt. 693. 


6. D. G. by his will, gave cool. to the corporation of the clergy, to be by them 
applied for the benefit of the daughters of poor clergymen, as they ſhould think fit, 
and made A. and B. his executors. But by a codicil, the teſtator directed, that 500/. 


ſhould be placed out by his executors immediately after his deceaſe, in government, 


or land ſecurities, at intereſt, and that ſuch intereſt ſhould be paid to five poor old 


women, for twenty-one years, if they or any of them ſhould ſo long live. The 


executors, after the death of the teſtator, exhibited no inventory or account of his 


perſonal eſtate, but paid the intereſt to the annuitants during their lives; and the 
| huſband of B. who ſurvived A. continued to pay her proportion of ſuch intereſt 


after her death. Both the executors being dead, the plaintiffs brought their bill as 
legatees following aſſets for payment, and inſiſted, that a minute account could not 
now be taken; but that the as of the executors were as ſufficient evidence of aſſets: 
come to their hands, as a formal admiſſion of aſſets would be. After counſel had 
been heard, Lord Hardwicke ſaid, this 1s a particular caſe, and ſuch as it is incum- 
bent on the Court to aſſiſt the plaintiffs, if poſſible, and not to put them to the taking 
a ſtri& account of the aſſets of the teſtator, as there could not now be a perſonal ex- 
amination of the executors. By the alteration of the codicil, the corporation had no 


right to demand this legacy, till after the death of the five perſons, or twenty-one 


years. The queſtion is, as to the fund out of which it ſhall come. The Court has 


often gone upon this, that after length of time, the acts of an executor ſhall be con- 


ſidered as evidence of aſſets come to his hands; and eſpecially, if intereſt has been 
paid from time to time; for the executor muſt be preſumed to know what he 
did, although a ſingle inſtance of the payment of intereſt for a legacy by an execu- 


tor, will never be conſidered as a proof of aſſets. What other ground could there 


be for continuing theſe payments, if the principal had not come to their hands? 


There is no one having a right to the effects of B. but her huſband, who ſurvived 


her, his repreſentative therefore is ſufficient, without requiring the repreſentative 
of the wife to be brought before the Court. Should I order that, they muſt go 
into the Eccleſiaſtical Court, and to what end? It not appearing that the wife had 

any 


Aſlets. 


any ſeparate eſtate, As to what is ſaid of an ad miſſion only for ſo much, this is 
the caſe of an huſband, who poſſeſſing all the aſſets of his wife, might have applied 
them for his own uſe; and a devaſtavit would have lain for a waſting, either by him, 
or his wife. He had the whole power over the aſſets, while her right to the ad- 
miniſtration remained; and it 1s admitted, that he continued the payment of the 
intereſt after her death. There is therefore ſufficient evidence of aſſets come to the 
hands of the executors, to anſwer the legacy between them. Let the queſtion of the 
proportion be adjuſted between themſclves; for they ſhall not put theſe poor people 
to a minute account, after ſo great a length of time, and after doing ſuch acts, and 
exhibiting no inventory; as nothing is more neceſſary than to make executors deliver 
inventories. Corporation of Clergymen's Sons v. Swainſon, 1 Vez. 75. 


7. One Mills having abſconded, wrote letters to his creditors, aſſigning to them 
his right to a ſum of 20001. which would be due to him in right of his wife, after 
the death of her mother, who had an intereſt for life in the fund out of which it was 
to come, and was the executrix of her huſband, who was the covenantor in the ar- 
ticles by which the 2000. was ſecured, Whereupon the creditors of Mills brought 
their bill, to have the 20007. ſecured for their benefit, and ſet apart during the life of 
the executrix, as a fund for their payment afcer her death, This relief was ſtrongly 
oppoſed on the behalf of the executrix; but after the argument, Lord Hardwicke ſaid, 
] thought nothing was better ſettled, than what is now endeavoured to be made a 
queſtion; that wherever a demand was made out of aſſets, certainly due, but pay- 
able at a future time, the perſon intitled thereto might come againſt the executor, 
to have it ſecured for his benefit, and ſet apart in the mean time, that he might not 
afterwards be obliged to purſue theſe aſſets through ſeveral hands. Nor is there any 
more uſeful part of the juriſdiction of this Court in the adminiſtration of aſſets. It 
is therefore always admitted to be done, in the caſe of a legicy, though contingent, 
and payable at a future day; fo as that it might not fall into the bulk of the eſtate. 
And this is done of courſe, to ſecure the intereſt of every party, as a common equity, 
without expecting any ſuggeſtion of inſolvency in the executor, or any apprehenſion 
of his waſting the aſſets. Nor is there any ground for the diſtinction taken between 
a legacy, and a demand by contract; for if there be any ſuch diſtinction, it is rather 
ſtronger ip the latter caſe, than in that of a voluntary legacy. But the Court diſ- 
tinguiſhes between the cale of the original debtor, and his repreſentative; in the 
former, the truſt is in the perſon who is liable; in the latter, the aſſets are liable; 
which this Court will purſue further than at law, into whoſe hands ſoever, conſider- 
ing them as the fund, although there be no ſpecific lien. Againſt an executor, the 
action is in the detinet only; becauſe the wrong ariſes from his detaining the aſſets, 
- which are the fund for ſatisfaction; but againſt the heir, it is in the debet and detinet, 

becauſe he is to diſcharge himſelf by pleading either no aſl-ts, or not beyond ſuch a 
 fum. Now Mills himſelf would have a right to this equity againſt the executrix, to 
have the fund ſecured, and ſo will the perſons ſtanding in his place, Her two capa- 
cities are mixed in the objection taken to the relief prayed by the plaintiffs; but that 
is miſpleading, for they are different, one in her ewn, the other in another's right. 
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If the teſtator had made a ſtranger executor, who would have ſtood in his place, and 
had the aſſets in his hands, ſhe herſelf, or Mills, or thoſe in his place, if ſhe would 
not, might have brought a bill againſt that ſtranger, to have the fund ſet apart for 
the benefit of the perſons intereſted. Then that equity will not be varied on account 
of the perſon who is made executor, for if the eſtates, which are the fund, are leaſe- 
hold, the Covrt will order ſufficient to anſwer this demand to be ſet apart, as it 
would do if they were mortgages. Johnſon v. Mills, 1 Vez. 282, 


8. IV. H. by will, dated the 23d. of September 1727, gave 2001. to the younger 
child of his ſon Milliam, or if more than one, then to ſuch younger children equally 
to be divided, and to be paid at their reſpective ages of 21. On a ſuggeſted defi- 
ciency of aſſets, one of the queſtions in this cauſe was, Whether there ſhould be 
a perſonal decree againſt the executor, for the payment of this legacy, or whether it 
ſhould be referred to the Maſter, to enquire into the aſſets? After this queſtion 
had been argued, his Honor, the Maſter of the Rolls, ſaid, that conſidering the 
great length of time ſince the teſtator's death, it might be very difficult now to 
make a ſtrict proof of aſſets; and therefore the Court would do very right, in laying 
hold of any occaſion to avoid the enquiry; and yet, if there were no circumſtances 
to make the executor liable, an account of aſſets muſt be taken. But conſidering 
the acknowledgments made by the executor of a receipt of aſſets, and an expreſs 
declaration by him, that the money was put out, becauſe not payable immediately, 
and that it would be ready at twenty-one, it would be too much after this to direct 
an account. It is true, that on circumſtances, the Court will not pin down an ex- 
ecutor to an admiſſian of aſſets; as where the money 1s lodged in a banker's hands, 
for the beſt bank in England may fail, and that undoubtedly will not bind him. But 
if he will get over ſo ſtrong an admiſſion, he muſt make a caſe for it; and prove 
that the circumſtance on which he built his admiſſion failed. The bare payment of 
intereſt by an executor, will in many cafes be evidence againſt him of an admiſſion 
of aſſets; that however is only charging him by way of argument, that he had the 
money becauſe he paid intereſt for it; but here there is an expreſs acknowledgment. 
There muſt therefore be a perſonal decree againſt the executor for the payment of 
this legacy; and as it has been out at intereſt, which was never applied for the be- 
nefit of the legatees, he muſt account for intereſt, from the time when they reſpec- 
tively came of age. Horſely v. Chaloner, 2 Vez. 83. 


9. A decree was made againſt the defendant's huſband, to whom ſhe was admi- 
niſtratrix, for a general account of the aſſets of his teſtator, and for payment of the 
balance. After the account had been taken, the defendant excepted to the Maſter's 
report, becauſe he had charged her with the value of certain goods which ſhe had 
delivered to her ſolicitor, and of which, after being offered to the plaintiff, he had 
been robbed; and therefore the defendant infiſted, that ſhe ought not to be account- 
able for them. After the matter of this exception had been argued, Lord Hardwicke 
faid, I will conſider this caſe as if the robbery had happened without any tender of 


the goods at all to the plaintiff. Ir is certain, that if the bailee of goods, againſt 


whom there is an action of account at law, looſes the goods by robbery, that is a 
diſcharge 


Allets. 


-Jiſcharge in the action; and it is equally reaſonable, that if a truſtee is rob- 
bed, the robbery, properly proved, ſhall be a diſcharge, provided he kept the 
goods as he would keep his own. So it is with reſpe&t to an executor, or 
adminiſtrator, who is not to be charged further than for goods come to his 
hands; and if robbed, and he could not avoid it, he is not to be charged, at 
leaſt in this Court. The defendant is an adminiſtratrix; ſuppoſe theſe goods had 
been in her own cuſtody, and ſhe had been robbed of them, I am clearly of opi- 
nion, that upon that fact being made out, which can only be by probable circum- 
ſtances, as it 1s made out here, ſhe ought to have been diſcharged of theſe goods; 
and that notwithſtanding no tender thereof, for that was a ſuperabundant act; the de- 
cree againſt her huſband not being for a delivery of the goods, but for a general account 
of aſſets; and nothing is directed to be paid, but what ſhould be found due on the 
balance. The only doubt then is, that the goods were not loſt out of her own 
cuſtody, but her ſolicitor's, where they were put by her for a particular purpoſe, 
I do not know that a bailee, executor, adminiſtrator, or a truſtee, are bound to 
keep goods always in their own hands, but they are to keep them as their own, and 
take the ſame care of them; and therefore if a man lodges truſt money with a 
banker, which is loſt, this Court has, in many caſes, diſcharged the truſtee; eſpe- 


cially if the money was loſt out of the banker's hands by robbery. What has been 


done in the preſent caſe, 1s what the defendant would have done with her own, 
leaving them in her ſolicitor's hands, in order to be delivered to the plaintiff, when 
it ſhould be proper ſo to do. And why might ſhe not do that? It is the ſame as if 
they had been in her own cuſtody, and there is no pretence to ſay, that they were 
TColluſively put into the hands of her ſolicitor. It would be too hard to charge her 
with the value of thoſe things ſa loſt, and therefore the exception mult be allowed. 
Jones v. Lewis, 2 Vez. 2409. | 

10. William Barnſley, by his will, gave 3000/7. not to the plaintiffs expreſsly, but 
nominally to his executrix, Mary Pocock, who declared it to be in truſt for the plain- 
tiffs, and covenanted to pay it accordingly. On her dying inteſtate, her brother 


William took out adminiſtration to her, and alſo de bonis non of Barnſley, and entered 


into bonds to the ordinary, the conditions of which were according to the ſtatute of 
diſtribution. Theſe bonds ſtood out during his life, but were not put in ſuit; nor 
any thing done upon them, and by his will, he made his ſiſter Sarah, deviſee of all 
his real and perſonal eſtate. The perſonal eſtate of the firſt teſtator not having been 
adminiſtred as it ought, the bonds were put in ſuit againſt the heir at law, and de- 
viſee of William Pocock. The heir pleaded nothing by deſcent; but the deviſee, by 
her plea to the action, admitted, that as deviſee, ſhe had real aſſets of William 
Pocock's in her hands, and ſtated particularly what they were. Judgments having 
been recovered on theſe bonds, the plaintiffs brought their bill to have the benefit of 
them; inſiſting, that though their demand was originally teſtamentary, yet it was 
now to be conſidered as a debt. The cauſe was heard at the Rolls, and after it had 
been argued, his Honor ſaid, it was material to conſider in what light the plaintiffs 
ſtood before the Court, whether till as legatees under the will of Barn/ey, or as hav- 
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ing, in a manner, annihilated their demand in that light, and ſet it up only as cre- 
ditors, under the declaration of truſt made by the executrix; who, conſcious of 
what the teſtator intended, and that ſhe was only a truſtee, declared herſelf to be ſo. 
But that was a tranſaction on her part only, and nothing was done by the plaintiffs, 
to depart from any right which they had to follow ſtill the aſſets of Barnſley, from 
one hand to another, until ſatisfaction ſhould be obtained; and therefore they were 
ſtill to be conſidered, in this court, as proceeding for their legacy ; for a court of 
equity will conſider that perſon as the legatee from whom the truſt is declared. The 
judgment on the plea of the heir is not material, but ſince the ſtatute of Fraudulent 
Deviſes, they have a right to follow the real eſtate into the hands of the deviſce; 
and accordingly actions are brought on theſe bonds againſt the deviſee of the real 
eſtate, and upon the obligatory part of the inſtrument only, as all ſuch actions are. 
The defendant has a right to pray oyer of the condition, and plead performance ge- 
nerally, which puts the plaintiff on aſſigning a breach; but in the preſent caſe this 
was not done, the deviſee very prudently diſcharging herſelf fiom any difficulty, fur- 
ther than as to the eſtate which came to her hands, for which ſhe is liable as deviſee. 
The plaiatiff then will be entitled to have the benefit of theſe bonds, in common with 
others, for whom they are ſuppoſed to be in truſt. The plaintiffs are prima facie le- 
gatees, and as ſuch, the bonds are properly in truſt for them; they are entitled, 
therefore, to pray in aid, but in common with all other legatees, and to have ſatis- 
faction under the judgments obtained on theſe bonds, as far as that will extend, 
Aſbly v. Baillie, 2 Vez. 368. 

1 1. In an action upon the caſe brought by the Bank of England againſt the defend- 
ant, as the executrix of Humphry Morrice, her late huſband, the plaintiffs declared 
for money had and received by him for their uſe. To this the defendant pleaded 
a judgment, and ſeveral bonds, and articles entered into by Mr. Morrice; particu- 
larly a bond to Sir William Morrice, in the penalty of 53,0001; conditioned for the 
payment of 26,500/, by inſtalments, all of which were paſt and paid at Mr. Mcrrice's 
death, except one of 5ocol. and another of 15004. the days of payment whereof 
were not come at the time of putting in the plea. She alſo pleaded a bond to Tho- 
mas Wilſon, in oo J. conditioned for the payment of 2500). at a day before the 
death of Mr. Morrice, and a like bond of Duncan Campbell, in 30001. conditioned 
for the payment of 1500/. at a day likewiſe paſt, and then concluded, that ſhe had 
not more than 1000 J. aſſets to anſwer the ſeveral ſums due and payable by theſe 
bonds, articles, and judgment. Iſſue being joined, the cauſe came on to be tried, 
when the jury found a ſpecial verdict; ſtating, that Humphry Morrice, at his death, 
was indebted to the plaintiffs in 28,9931. 8s. 14. That the aſſets come to the 
hands of the defendant, on the day of exhibiting the plaintiffs' bill, were 41, 1521. 
25. 54, That the money payable by the conditions of the ſaid three bonds, together 
with the penalties on all the other articles, and the judgment pleaded by her, 
amounted to 22,1827. 105. which being deducted from the ſaid 41, 1521. 25. 5d. 
there remained the ſum of 18,969/. 125. 5d. That ſhe had not aſſets to diſcharge 
the penalties of theſe three bonds, nor were they diſcharged ; and that if thoſe pe- 

nalties. 
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nalties were not charges on the aſſets, then they found for the plaintiffs, that ſhe 
had aſſets to ſatisfy them to the amount of 18,969 . 125. 5 4.; but if the penalties 
were charges upon the aſſets, then they found for the defendant. After this verdict 
had been ſeveral times argued, Lord Hardwicke delivered the opinion of the Court 
to the following effect. There are three points conſiderable in this caſe, 1ſt, Whe- 
ther upon theſe pleadings, the penalties of the leſſer ſums ought to be conſidered as 
the debt due to Yi/ſon and Campbell? 2d, Whether there is any legal difference 
between thoſe bonds, and that to Sir William Morrice? And 3d. What judgment 
the Court can give upon this verdict, conſidering the opinion they are of? As to the 
firſt, there is nothing more certain, than that when the day is paſt, the penalty is the 
debt, and the remedy was in equity. It is admitted, the defendant might have 
pleaded the obligation only, but it is contended, that here ſhe has claimed only the 
lefler ſums. And my brothers Page and Prebyn and myſelf (my brother Lee 
declining, for particular reaſons, to give any opinion) think, that the penalties 
on theſe two bonds ought to be conſidered as the debt at law. The ancient 
way of pleading, was only to ſet out the bond, and ſo are the old entries; I cannot 
find this was departed from, but believe it was, when the Judges found what 
inconvenience it was to plaintiffs in not ſetting out the whole; as appears by the caſes 
of Page v. Denton, and Parker v. Atfield, from which it was argued for the plaintiffs, 
that when the condition ſhews what is due, why ſhould more aſſets be covered, or 
how are ſuits in equity avoided ? This weighed greatly with me a long time. But 
upon great deliberation I am of opinion, that thoſe cbiter ſayings are not ſufficient, 
and that this way of pleading may ſtill have great uſe. The plaintiff cannot have 
oyer, becauſe the defendant is not ſuppoſed to have the bond, and therefore makes no 
profert of it; he cannot tell whether it will be a bond for payment of money, or per- 
formance of covenants, and muſt therefore be forced to bring a bill in equity for a 
diſcovery to reply by. All chis is avoided by the ſpecial way of pleading ; and 
therefore ſatisfies the expreſſion, that it will ſave many a ſuit in equity, The penalty 
is a ſecurity for coſts, and on the act for amendment of the law, ſome coſts muſt be 
incurred, before a motion to pay can be received; and this is a loſs he may ſuſtain by 
taking it ſhort upon his plea, without putting the plaintiff to ſhew ſome fraud; and 
it may be dangerous for us to blend the rules of law and equity together. The 
caſe of Page v. Denton at firſt ſight ſeemed ſtrong for the plaintiffs. But conſidering 
it as a bond to the executor, who would retain, and not a bond to a ſtranger ; 
it could not be replied to as fraud, for it was payment in his hands, and the ſame 
as if a ſtranger had been paid the leſſer ſum and intereſt, The caſe of Thompſon v. = 
Hunt in 3 Lev. 368. (and which is mentioned as law in Lutw. 450.) is ſtrong for the 
defendant. For though there the penalties only were pleaded, and the conditions 
appear in the replication, whereas here it is all in the plea ; yet that makes no real 
difference, for when in the rejoinder the defendant took iſſue on the penalties, he 
admitted the replication, and ſo made it part of his plea, It was inſiſted here, that 
the defendant, by the manner of her pleading, ſeems only to claim a protection for 
the leſſer ſums, and the concluſion of her plea relates to that. This at firſt ſeemed 
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to have weight, but upon a nice inſpection, there appears a variation in the ex. 
preſſion, one being due and unpaid, and the other due and payable. But there 
is a more ſubſtantial anſwer, for as to the articles, the penal ſums of them are 
averred to be due, and therefore the general words cannot ſometimes refer to the 
penalties, and at other times to the leſſer ſums. And though it was objected, that 
there is no precedent of a replication per fraudem, where the condition is ſet out, it 
may be anſwered, that there never was a precedent of a plea worded as this is. As 
to the practice at N Prins, on Plene Adminiſtra vit, it may be the executor deſires 
h no more allowance, to avoid a ſuit in Equity. And on the trial in C. B. on the Scire 
| Lacias, thete it appeared the leſſer ſums had been received, and the bonds deliver- 
ed up. Whatever therefore my firſt thoughts were, and how much ſoever the 
law of executors wants alteration; we think taat, as to.the two bonds which were 
forfeited, the defendant muſt have an allowance for the penalties; and we mult 
are deciſis. The next thing to be conſidered is, Whether the bond to Sir Milliam 
Morrice differs from the others? And we are all of opinion it does, inaſmuch as there 
k the former inſtalments were paid, and as to the other two the time was not come; 
6 and it is no more than, a bond for payment of money at a time to come, which is 
certainly pleadable. 1 Roll. Abr. 925. Cro. Car. 363. But then it ſhall cover no 
more than is. due; Tor the force of the bond is ſuſpended, till the condition is broken, 
which appears by the manner of pleading it, Cro. Eliz. 315, where the claim is 
| only for the 20 L in the condition. 3 Lev. 57. Here it is in her power to fave the 
= penalty, and aſſets ſo to do are admitted by pleading ; it will be a devaſtadit in her 
to ſuffer the aſſets to be further charged. 1 Vent. 198. 2 Lev. 139. Another 
reaſon to diſtinguiſh this is, that per fraudem could not be replied; for it is no fraud 
not to pay before due. The laſt thing is, What judgment can be given upon this 
opinion ? And this is matter of great difficulty, for the aſſets are found in one entire 
ſum ; and the queſtion is, Whether we can ſever them, or muſt not award a vexire 
de novo? And we deſire to have this ſpoke to. This was accordingly done; after 
which his Lordſhip ſaid, I am glad this has been argued, being thereby confirmed 
in the method I propoſed to put it into; and Hay's caſe is in point, where the Court 
made the jury give two verdicts, one for the King, and the other for the defendant. 
And we can adjuſt the allowance to be made, without introducing or ſuppoſing any 
new fact. The caſes of ſevering damages which are entire, are ſtronger than the 
diviſion of aſſets. In Town/. 2. Jud. 117. 151. 189. the entries are as that in Thomp- 
ſon, and they warrant our giving judgment in the manner that is prayed on the 
behalf of the plaintiffs; which was, that the entry may be guia videtur curiæ, that the 
penal ſums in two of the bonds, and intereſt for the remainder of the other, ought to 
be allowed the defendant, and that therefore the jury have charged the defendant with 
4,310 l. too much aſſets, ideo, that 4,3107. ex aſſenſu querentium, being deducted out of 
the aſſets found, let the plaintiffs have Judgment to recover the reſt, Bank of England 
.v. Morrice, 2 Strange 1028. 


12, In an action of Aſumpſit, the plaintiffs declared, that James Clarke, by his will, 
gave to the plaintiff's wife a legacy of 60/7, and appointed the defendant his executor. 
That the defendant proved the will, and poſſeſſed himſelf of the goods and chattels 

of 
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of the teſtator, more than ſufficient to ſatisfy and pay all his juſt debts and legacies. 
And that by reaſon thereof, the defendant became liable to pay the ſaid legacy of 
601. and being ſo liable, he undertook and faithfully promiſed to pay the ſame. To 
this declaration the defendant demurred generally ; and in ſupport of the demurrer, 
two objections were taken; 1ſt, That the declaration was bad upon a general ground, 
namely, that no ation on the caſe lies for a legacy iſſuing out of perſonalty, ad. That 
before a legatee can entitle himſelf to a remedy againſt the executor, it muſt be 
ſhewn, that he has received aſſets ſufficient to anſwer all demands of a higher nature, 
In this caſe the declaration only avers, that more is come to the defendant's hands, 
than is ſufficient to pay the teſtator's debts and legacies ; but funeral expences are to be 
firſt paid, about which the declaration is totally ſilent. Therefore for want of a 
ſufficient averment, as to this point, the declaration is alſo bad. After this demurrer 
had been fully argued, Lord Mansfield delivered his opinion to the following 
effect. The argument in ſupport of this demurrer, has proceeded upon ſuppoſing a 


general queſtion, which is not at all involved in this caſe; and agitating that general 


queſtion as if this were a declaration upon the ground of the will only, and nothing 
elſe. If it were a general queſlion, I ſhould not immediately give my opinion. 
The objection, however, that is taken upon the ſuppoſition of its being fo, is that a 
legacy, ariſing out of a will of perſonal eſtate, being a teſtamentary matter, the 
cognizance of it belongs peculiarly and excluſively to the eccleſiaſtical court; and 
conſequently, that the courts of common law have no juriſdiction. If that propo- 
ſition were true, the objection would hold equally againſt the juriſdiction of the courts 
of equity. For it is plain, that where the cognizance of any matter is the particular 
province of a particular forum, all other courts are excluded. For inſtance, a court 
of equity can no more try the validity of a will of perſonal eſtate, or the validity of 
a marriage, than this court. The judge of the admiralty has a cognizance of the 
queſtion of prize. A court of equity is as much excluded as a court of law ; and 
many other inſtances might be put. It is objected, that this Court cannot compel 
a legatee to refund, if debts ſhould appear. In that caſe, he would be liable to refund, 
whether he gave ſecurity or not, For it would be the caſe of payment upon a 
miſtaken ground. But if juſtice required it, this Court would make the plaintiff's 
giving an indemnity a condition of his recovery, There are many caſes where 
this Court has made parties give indemnity. It is true that the law concerning 
legacies was made 1n the eccleſiaſtical court. The authority of the Roman law was 
received. The opinions of doctors and foreign authors upon the civil law, were 
quoted and reſpected. When the courts of equity held plea of legacies, as incitlent 
to diſcovery and account, they adopted the whole ſyſtem by which legacies were govern- 
ed in the eccleſiaſtical court. In like manner the courts of law, in the exerciſe of 
2 concurrent juriſdiction, would adopt the ſame rules. But a legatee who ſues at 
law, mult clearly prove that the defendant has received aſſets, which cannot be done 
except in a caſe ſo clear as not to admit of litigation, In this reſpect the d:/covery and 
account given to a court of equity, is ſo preferable a remedy, that it has drawn all 
ſuch ſuitors thither ; and therefore, in fact there is ſcarce an inſtance of a legatee- 
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attempting to ſue at law. In clear caſes the legatees are paid; in doubtful, the 
relief given by a court of equity, is eaſier and better. But upon principles, if the 
queſtion is conſtitutionally appropriated to the eccleſiaſtical juriſdiction, it muſt 
equally exclude the courts of equity, as well as law. I have mentioned thus much, 
by way of obſervation upon the objection that has been made, as ſuppoſing this a 
caſe within the general queſtion; which however, as I ſaid before, it is not. This 
is a caſe in which the declaration particularly ſtates, that aſſets have been received 
by the defendant, the executor, more than ſufficient to pay all the teſtator's debts 
and legacies. If ſo, it moſt undoubtedly muſt be taken upon the pleadings, that 
there was ſufficient to diſcharge the funeral expences, becauſe they are payable firſt ; 

conſequently, if there was leſs than the amount of them, there could not be ſufficient 
to diſcharge the debts and legacies. The declaration then goes on to ſtate, that in 
conſideration of there being full ſufficient aſſets as aforeſaid, the defendant undertook 
and promiſed to pay the plaintiff his legacy. No doubt then, but at any time after an 
executor has aſſented, the property veſts; and if it be a pecuniary legacy, an action at 
law will lie for the recovery of it. Formerly, upon a bill being filed in Chancery againſt 
an executor, one part of the prayer of it was, that he ſhould ent to the bequeſts in his 


teſtator's will. If he had aſſets, he was bound to aſſent; and when he had aſſented, 


the legacy became a demand which in law and conſcience he was liable to pay. But 
in the preſent caſe, there is not only an aſſert to the legacy, but an aral promiſe 
and undertaking to pay it; and that promiſe founded on a good conſideration in 
law; as appears from the caſe cited by Mr. Buller, particularly the caſe of Cam- 

den v. Turner, Trin. 5 Geo. I. C. B., where acknowledgment by an executor, 
© that he had enough to pay,” was held a ſufficient ground to ſupport an Aſumꝑſit. 


Here the defendant by his demurrer, admits he had ſufficient to pay ; therefore 


this is not the caſe that Mr. Le Blanc has been arguing upon; but it is the caſe of 
a promiſe made upon a good and valuable conſideration, which in all caſes is a 
ſufficient ground to ſupport an action. It is ſo in caſes of obligation, which would 
otherwiſe only bind a man's conſcience, and which, without ſuch promiſe, he could 
not be compelled to pay. For inſtance, where an infant contracts debts during his 
minority; if after he comes of age he conſents to pay them, an action lies; ſo a con- 
veyance executed by an infant, which he was compellable to do by equity, is a good 
conveyance at law. Co. Lit. Attornment, 315.4. In this cale, the promiſe is grounded 
upon a reaſonable and conſcientious conlideration ; namely, that the defendant had 
aſſets to diſcharge the legacy. If fo, he was compellable in a court of equity, or in 
the eccleſiaſtical court, to pay it. I give my opinion upon this caſe as it ſtands; 


chat is, that it is an expreſs promiſe made upon a good and ſufficient conſideration. 


The other judges concurring, the Court gave judgment for the plaintiff, They were 


afterwards moved for liberty to withdraw the demurrer, and plead the general iſſue, 


but refuſed it. Atkins v. Hill, Cowper 284. 


13. An action of Aſump/ſit was brought againſt the defendant, in her own right, but 
who in fact was only an executrix; and the Ectiration! in this action ſtated, that George 


Saunders by his will, bequeathed a legacy of 50/7. to the plaintiff, and appointed the 
defendant 
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defendant his executrix ; that ſhe proved the will, and poſſeſſed aſſets more han ſuf- 
ficient to pay all the teſtator's debts and legacies, by reaſon whereof ſhe became liable 
to pay the legacy ; and being ſo liable in conſideration thereof, ſhe promiſed to pay 
it, Upon the trial, a verdi& was given for the plaintiff, Whereupon the defend- 
ant moved in arreſt of judgment, and after the caſe had been fully argued, Lord Mans- 
field delivered his opinion, in ſubſtance as follows. This caſe does not at all involve 
in it the queſtion, Whether a legatee has a general right to ſue for a legacy in this 
Court. Two objections have been made; iſt. That there can be no judgment in 
this caſe, de bonis teſtatoris; becauſe the action is not brought againſt the defendant 
as executrix eo nomine; but is a perſonal demand againſt her generally in her own right, 
As to that, we are of opinion the objection is good; for the demand is certainly a 
perſonal demand againſt the defendant, in conſequence of a promiſe made by her, ſhe 
being executrix. It is admitted at the bar, that after verdif, it mult be taken to 
have been a promiſe in writing, and that there were aſſets, If ſo, the whole caſe 
1s reduced to this ſingle point, Whether the circumſtance of the defendant's having 
.aſſets ſufficient to pay all the debts and legacies, is or is not a ſufficient conſideration 
For her to make a promiſe to pay the legacy in queſtion? As to that point, the rule 
laid down at the bar, as to what is or is not a good conſideration in law, goes upon 
a very narrow ground indeed; namely, that to make a conſideration to fupport an 
Aſump/ſit there mult be either an immediate benefit to the party promiſing, or a loſs 
to the perſon to whom the promiſe was made. I cannot agree to that being the 
only ground of conſideration ſufficient to raiſe an Aſumpſit. Where a man is under 
a legal or equitable obligation to pay, the law implies a promiſe, though none was 
ever actually made; a fortiori, a legal or equitable duty is a ſufficient conſideration 
for an actual promiſe, Where a man is under a moral obligation, which no court 
of law or equity can inforce, and promiſes, the honeſty and rectitude of the thing is 
a conſideration; as if a man promiſes to pay a juſt debt, the recovery of which is 
-barred by the ſtatute of Limitations; or if a man after he comes of age, promiſes to 
pay a meritorious debt contracted during his minority, but not for neceſſaries; or 
if a bankrupt, in affluent circumſtances after his certificate, promiſes to pay the 
whole of his debts; or if a man promiſes to perform a ſecret truſt, or a truſt void 
for want of writing, by the ſtatute of Frauds, In ſuch, and many other inſtances, 
though the promiſe gives a compulſory remedy, where there was none before, eicher 
in law or equity; yet as the promiſe is only to do what an honeſt man ought to 
.do, the ties of conſcience upon an upright miad are a ſufficient conſideration. But 
an executor who has received aſſets, is under every kind of obligation to pay a le- 
gacy. He receives the money by virtue of an office, which he ſwears to execute 
duly. He receives the money as a truſt, or depoſit, to the uſe of the legatee. He 
ought to aſſent, if he has aſſets. He has no diſcretion or election. He retains what 
belongs to the legatee, and therefore owes him to the amount. An account of aſſets, 
or a judgment to pay out of aſſets, is only neceſſary, when the ſufficiency of aſſets is 
uncertain. Where the ſufficiency of aſſets received is certain, the executor's duty 
to pay a legatee, follows by neceſſary conſequence. The legacy in ſuch a caſe is a 
Vol. I. 30 | demand, 
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demand, clearly due from the executor, upon various grounds of natural and civil 
juſtice, and may be recovered from him by proceſs of law. In ſuch a cafe, a pro- 
miſe to pay ſtands upon the ſtrongeſt conſideration. Let us ſee then what the fats 
are in the preſent caſe, The executrix knows the ſtate of her teſtator's affairs, and 
of his property. It might conſiſt of chattels, which ſhe might not chuſe to diſpoſe 
of. It might conſiſt of leaſes, which ſhe had no mind to ſell; and having a ful! 
fund to pay the demand which the plaintiff had a right to recover if he pleafed, ſhe 
in conſideration of that fund, promiſes to pay; I cannot think this nt a ſufficient con- 
ſideration. I am of opinion it is amply ſufficient, It is not like the caſe of Rann 
v. Hughes; for there, there were no aſſets, nor any averment of aſſets ſtated in the 
declaration. But in this caſe there was a full fund; and therefore ſhe was bound in 
law, juſtice and conſcience, to pay the plaintiff his legacy. The other Judges were 
of the ſame opinion; but the argument of Mr. Juſtice Buller on this occaſion is 
fo very clear and cogent, that it would be doing injuſtice to the reader to omit in- 
ſerting it. He ſaid, that an action in the Courts of Veſtminſter-Hall, will, under 
fome circumſtances, lie for a legacy, is a queſtion which I think can never admit of 
any ſerious doubt. For there are a number of caſes in the books, from the time of 
Henry VI. to the preſent time, which prove that under different circumſtances, 
ſuch action may be maintained. I think there is as little doubt, but that the circum- 
ſtances of the preſent caſe, as proved at the trial, were ſufficient to ſuſtain an action; 
for the legacy was to be paid out of land; and there was an expreſs afſent by the teſ- 
tatrix to the legacy. But the evidence which was given at the trial, is not now be- 
fore the court. We are to decide this caſe upon the face of the record alone. The 
Plaintiff in his declaration has not ſtated that the legacy was payable out of land; 
neither has he ſtated any aſſent by the executrix. The action is brought againſt the 
_ defendant in her own right ; and the declaration is ſimply, that George Saunders, by 
his will bequeathed a legacy to the plaintiff, and made the defendant executrix. 
That ſhe proved the will, and had aſſets ſufficient to pay all the debts and legacies; 
and by reaſon thereof ſhe became liable to pay the legacy, and being fo liable, ſhe 
promiſed to pay it. To this declaration two objections have been made in arreſt of 
judgment; 1ſt. That the defendant is not ſufficiently deſcribed as executrix, and 
therefore there cannot be judgment de bonis teſtatoris. 2d, No judgment can be en- 
tered de bonis propriis, becauſe there was no conſideration for the promiſe ; and 
therefore it is nudum partum, As to the firſt, I am of opinion, that the plaintiff 
cannot, upon this declaration, take judgment de bonis teſtatoris. The action is 
brought againſt the defendant in her own right, and not as executrix. It charges her 
with @ perſonal promiſe to pay the legacy, and not upon a qualified promiſe to pay as 
executtix, or out of aſſets. And the plaintiff having by his declaration made a per- 
ſonal demand againft her, he muſt ſtand or fall by that; and cannot now reſort to 
any demand that he may have upon her in the particular character of executrix. The 
forms of pleading are very different where a perſon is charged as executrix, and 
where ſhe is charged perſonally. In the firſt caſe, ſhe is always named as executrix 
in the beginning of the declaration. She is afterwards ſtated to be liable as execu- 
trix; 
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trix; and the promiſe is alleged to have been made by her as executrix. But in the 
other caſe, ſhe is charged generally, as any other perſon, and a general charge is a 
perſonal charge. This caſe therefore depends wholly upon the ſecond queſtion, 
Whether there be a ſufficient conſideration alleged for the promiſe ? or, Whether the 
defendant's promiſe be merely nudum pactum, and void? The conſideration ſtated 
for the promiſe is, that the defendant was executrix, and that ſhe had received aſſets 
more than ſufficient to pay all the debts and legacies. The queſtion is, Whether 
that be not a ſufficient conſideration ? Under theſe circumſtances, if there had been 
wo promiſe, nor even an aſſent to the legacy, the defendant might have been compelled 
in a court of equity, or in the eccleſiaſtical court, to have paid it. Whether ih- 
out aſſent ſhe could be compelled in a court of law to pay it or not, 1s a queſtion 
which it is not neceſſary to give any opinion upon now; and therefore, though I have 
endeavoured to trace out the juriſdiction and the authority of the Eccleſiaſtical Court 
from the earlieſt times, and there is great reaſon to ſuppoſe that the juriſdiction 
which that court now poſſeſſes in matters of legacy, was originally got by uſurpation 
on the temporal courts; and though there is a wide difference between allowing to 
the eccleſiaſtical court a juriſdiftion in ſuch matters, and ſaying it ſhall have that 
juriſdiction excluſive of all other courts; I purpoſely avoid giving any opinion, or 
even hinting what would be the reſult of my reſearches, where there is no promiſe or 
aſſent. I ſhall give my opinion ſingly on this point; Whether an obligation in juſ- 
tice, equity, and conſcience to pay a ſum of money, be, or be not, a ſufficient con- 
ſide ration in point of law, to ſupport a promiſe to pay that ſum? If ſuch a queſtion 
were (tripped of all authorities, it would be reſolved by enquiring, whether ar 
| were a rule of juſtice, or whether it were ſomething that acts in dire contradic- 
tion to juſtice, conſcience, and equity. But the matter has been repeatedly de- 
cided. In Stone v. Withypool, Latch. 21. the Court ſay, © It is an uſual alle- 
te pation for a rule, that every thing which is a ground for equity, is a ſufficient 
ce conſideration.” So in Wells v. Wells, 1 Vent. 41. the Court preſumed an 
equitable right in the plaintiff, which did not appear on the declaration, and held, 
that to debar herſelf of that, was a good conſideration. Theſe authorities alone 
are ſufficient to ſhew, that the ground taken in the argument at the bar is not 
large enough. But to come cloſer to the conſideration now in queſtion, in Camden 
v. Turner, C. B. ſittings after Trin. 5 Geo. I. Chief Juſtice King held, that an action 
for money had and received, lay againſt an executor for a legacy, which he had owned 
lay ready for the plaintiff, whenever he would call for it, In that caſe, according to 
the form of the declaration, the objection did not appear upon the record; but it was 
neceſſary for the plaintiff to prove a conſideration at the trial; and if he had not, he 
muſt have been nonſuited, or have had a verdi& againſt him. But Lord King held, 
that his owning the money lay ready, was an aſſent, and admiſſion of aſſets, and a ſuffi- 
cent conſideration, In Reech v. Kennegal, 1 Vez. 123. Lord Hardwicke expreſsly 
holds, that aſſets coming to an executor's hands, is a ſufficient conſideration to ſup- 
port a promiſe ; and he puts that caſe upon the ſame footing as a promiſe in conſi- 
deration of forbearance. His Lordſhip ſays, © At law, if an executor promiſes to 
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© pay a debt of his teſtator's, a conſideration muſt be alledged, as of aſſets come to Bip 
« hands, or of forbearance; or if admiſſion of aſſets is implied by the promiſe ; 
te otherwiſe it will be but nudum patum, and not perſonally binding on the executor.” 
In Trevinian v. Howell, Cro, Eliz. gi. it was adjudged, that having aſſets, is a good 
conſideration for a promiſe, and the judgment, which was de bonis propriis, was af- 
firmed; and two other caſes are there cited where the ſame point has been ſo deter- 
mined. Laſtly, the caſe of Atkins v. Hill, ante p. 462. is in point. The declaration 
was the ſame; and the objection the ſame as in the preſent caſe; and the Court 
unanimouſly held, that the promiſe was good; and that the action well lay. I agree 
with my Lord, that the rule laid down at the bar, as to what is or is not a good 
conſideration, is much too narrow. The true rule is, that wherever a defendant is 
under a moral obligation, or is liable in conſcience and equity to pay, that is a ſuf- 
ficient conſideration, Some of the caſes which I have mentioned, go fully to that 
extent. But even if the narrow rule which has been mentioned were adopted, as 
the true rule, yet in this caſe, I think the conſideration is ſufficient; for here is both a 
loſs to the plaintiff, and a benefit to the defendant, ariſing from that which is the 
conſideration of the promiſe. The lots to the plaintiff is, that the effects which are 
liable to the payment of the legacy have not been ſo applied; but the defendant has 
detained them in her own hands for other purpoſes. The benefit to the defendant is, 
that ſhe has received thoſe effects, and has them ſtill, The defendant is bound in 
conſcience, to apply the effects towards the diſcharge of the debts and legacies. She 
is a truſtee for that purpoſe, and is guilty of a, breach of truſt in not ſo doing; and it 
is admitted that a breach of truſt is a good ground for action. Therefore I agree in 
opinion with the reſt of the Court, that this rule in arreſt of judgment, ought to be 
diſcharged. Hawkes v. Saunders, Cowper 289. 


14. The plaintiff, as adminiſtrator to Lord O'Brien his late ſon, brought his bill 


- againſt the defendants, for an account of the perſonal eſtate of Lord Thomond, or for 


a ſale of ſo much of his real eſtate as was directed to be ſold by his will, made in 
1738; whereby he firſt deſired his debts to be paid, and then gave all his real eſtate 
to truſtees, directing them to ſell a competent part of it for the payment of all his 
debts and legacies;. and after ſuch payment, to convey what ſhould remain unſold, 
to Lord O'Brien, in tail male, with remainders over, He alſo directed, that the 
whole money ariſing by ſuch ſale, Huld be accounted perſonal eſtate; and then he gave 
all the reſidue of his perſonal eſtate, after payment of his debts and legacies, to Lord 
O'Brien. After the teſtator's death, it appeared that his perſonal eſtate amounted to 
30,0007. and his debts and legacies to 60,0007. Therefore a material queſtion in 
the cauſe was, Whether the perſonal eſtate ought to be applied in the firſt place, 
towards payment of the debts and legacies, or whether it ſhould be exempt, and the 
real eſtate be ſubjected to ſuch payment? But Lord Hardwicke, after this caſe had 
been argued, and he had taken two days to conſider of it, gave his opinion to the 
following effect. The true queſtion is, Whether the teſtator has given what was 
ſtrictly his perſonal eſtate to Lord O'Brien, exempt from the payment of his debts 
and legacies? And whether they are charged. on the real eſtate? Putting the queſ- 
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tion the other way, it is tantamount; that is, Whether ſo much of the real eſtate is 
to be ſold, as will anſwer all the debts and legacies, and the money ariſing from ſuch 
ſale be added to the perſonal eſtate, and made one aggregate fund; and then ſo 
much to be taken out, as will pay the debts and legacies, and the reſt to go to 
Lord O'Brien, under the bequeſt of the reſidue of the perſonal eſtate? This will 
depend on the rule eſtabliſhed in the courts of law and equity, and the determi- 
nations upon it, and the application of this caſe to that general rule. The general 
rule of law and equity is, that the perſonal eſtate is the firſt fund for the payment 
of debts; and as to proper legacies, it is conſidered, both here and in the Eccle- 
fiaſtical Court, as the only fund. If therefore the perſonal eſtate is to be exempted 
from theſe charges, it muſt be either ſo expreſſed, or mult appear from a plain and 
neceſſary implication ariſing from the words of the teſtator; and in the caſe of ſuch 
an implication, or plain intention, without expreſs words, it muſt appear that the 
perſonal eſtate is given in the ſhape of a ſpecific bequeſt, Beſides, in that caſe alſo, 
the teſtator muſt have directed another fund to be applied in diſcharge of his debts; 
not that he can take from creditors their right of coming upon the perſonal eſtate, 


but as between his own repreſentatives he may charge which fund he will, There is 


no ſubſtantial or general difference between the caſes, where in order to exempt the 
perſonal eſtate, and charge another fund, a man has directed his real eſtate to be 
charged with the payment of his debts, &c. and where he has directed his eſtate to 
be ſold for that purpoſe. There are inſtances in both ways, where the perſonal 
eſtate has been taken in aid of the real, and where it has been exempted. As to 
the ſeveral caſes cited on the part of the plaintiff, they depend upon the particular 
penning of the will, and lay down no general rule which can extend to this, or any 
other caſe, except the reaſoning in the caſe of IWainewright v. Bendlowes, 2 Vern, 718. 

which [ own I am not fatisfied "with, and which I think it would be too dangerous to 
admit. The caſe of Hazlewood v. Child, which was relied on by the defendants, and 
is cited in the caſe of Stapleton v. Colvil, Forreſter 202, is directly in point; where 
almoſt every thing occurs, which has been argued from in the preſent caſe. The 


remaining conſideration will be the particular penning of this will, and the applica- 
tion of this caſe to the general rule, In the firſt ſetting out, the teſtator ſeems to 


have had no intention to ſeparate his eſtates, becauſe he deſires to diſpoſe of all his. 
worldly eſtate, and then immediately directs his debts and legacies to be paid; fo 
that from thence, there appears no intention to exempt his perſonal eſtate, but rather 
the contrary. He next directs a competent part of his real eſtate to be ſold, and the 
money ariſing by ſuch ſale, to be conſidered as perſonal eſtate. It has however been 
inſiſted, that by the direction to pay all his debts, all of them ſhould be paid out of 
that particular fund. But the caſe of Hazlewood v. Child will govern here, where 
the words were full as ſtrong, and the Court will take it to mean, that ſo much ſhall 
be raiſed out of the real eſtate, as, together with the perſonal eſtate, will be ſufficient 
to pay the debts and legacies; and as an exact ſuin cannot be raiſed, the reſidue, if 
any, ſhall go to Lord O'Brien. This is the firſt inſtance where the deviſe of a reſidue 
was contended to comprize all the perſonal eſtate, but indeed this will is particularly 
penned. 
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penned. The next thing inſiſted on is, that the money to be raiſed by ſale, is to be 
ſufficient to pay all the debts and legacies; but there is no caſe where ſuch a diſpo- 
fition of the refidue as appears in this, is taken otherwiſe than as the reſidue of the 
proper perſonal eſtate, Can any thing be ſtronger to ſhew his intention that his 
perſonal eſtate ſhould be ſubject, than his making the money ariſing by ſale of his real 
eſtate to be part of that which is the proper fund for the payment of his debts? The 
conſtruction which I have made is agreeable to the expreſs words of the will; and as 
there exiſts no implication to over-rule them, the perſonal eſtate muſt be firſt applied. 
Therefore the bill was diſmiſſed, Lord Inchiquin v. French, Ambler 33. 


15. William Fletcher, by his will, gave an annuity of 1000. a-year to his wife for 
life, to be paid out of his freehold eſtate at Stamford Hill, and the uſe of his houſe 
there, and all the furniture and linen; he alſo gave her a legacy of 500/, which, 
with the annuity, he declared to be in full of what ſhe ſhould or might claim for 
her dower, or thirds, out of his real or perſonal eſtate. After the teſtator's death, 
there appeared to be a deficiency of aſſets to pay his debts and legacies; and there- 
fore, on a bill brought for the directions of the Court, as to the diſtribution of the 
aſſets, the queſtion was, Whether the legacy of go J. given to the wife, ſhould 
abate in proportion with the other legacies? The cauſe was heard at the Rolls, 
when his Honor obſerved, that there were two ſtrong authorities againſt the abate- 
ment. 1ſt. The caſe of Burridge v. Braddy/, 1 Williams 127. where the wife was 
directed to releaſe; which, though it imported an act to be done, yet was not more 


than ſuch a declaration, for, by accepting the legacy, ſhe was barred, and the heir 


at law had a right to a releaſe. ad. The caſe of Bower v. Murrett, 11th July, 1752, 
is yet ſtronger, as being in the words uſed in the preſent caſe; and there the Court 
directed the Maſter to enquire, whether the wife was entitled to any dower, and if 
ſhe was, declared that ſhe ſhould have the legacy without abatement. Therefore, 
in this caſe, his Honor declared, that the wife's legacy of 500. was not liable 
to abate in proportion with the other legacies. Davenbill v. Fletcher, Amb. 244. 


16, A bill was brought by a bond creditor of a perſon deceaſed, againſt his ad- 
miniſtrator, and alſo againſt the mortgagee of a leaſchold eſtate, praying to have the 
eſtate ſold, and the bond debt ſatisfied out of the purchaſe money, after diſcharging 
the mortgage. On the hearing of the cauſe, a decree. was made for taking the 


uſual accounts, and the plaintiff's demand was ordered to be paid in a courſe of 


adminiſtration. After the Maſter had made his report, the cauſe came on for further 
directions; when a queſtion aroſe, Whether the equity of redemption of the leaſehold 
eſtate was equitable, or legal aſſets? Lord Hardwicke held it to be equitable aſſets, 
upon the authority of the caſe of the creditors of Sir Charles Cox, 3 Wms. 341. which he 
ſaid was in point; his Lordſhip alſo ſaid, that the general direction in a decree, to 
apply the aſſets in a courſe of adminiſtration, does not confine ſuch application to a 
legal courſe, but is to be taken diſtributively, and underſtood of legal, or equitable, 
according to the nature of the aſſets, Hartwell v. Chitters, Amb. 308. 


17. On the hearing of an appeal from the ſentence of the Court of Ordinary in 
Jamaica, by the Lords of the Privy Council, the caſe appeared to be, that one Jacob 


Allis 
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Allin having two legitimate children, namely, Sarah Whitcomb, and Ann, the wife 
of the appellant, and being in the iſland of Jamaica, made his will there, on the 1ſt. 
of May, 1755; whereby, after giving ſeveral legacies and annuities, he gave the re- 
ſidue of his real and perſonal eſtate to his daughter Ann, for life, remainder to the 
heirs of her body, with other remainders over; and appointed one John Pool execu- 
tor. Soon afterwards the teſtator came to England, where he reſided until his death, 
which happened in 1756. In June, 1757, the will was proved in Jamaica, and in 
July following, adminiſtration, with the will annexed, was granted by the Judge of 
Probates in Famaica, to the appellant, and the teſtator's widow, during the ab- 
ſence of Pool, Afterwards Pool renounced, and the widow declining to act, admini- 
ſtration was granted to the appellant. The reſpondent ſet up a later will, of the 
11th of April, 1756, which was made in England, and having obtained probate of it 
from the Prerogative Court of Canterbury, and an exemplification under the ſeal of 
that court, ſhe applied to the Judge of Probates in Jamaica, for a repeal of the ad- 
miniſtration which had been granted to the appellant. In this application ſhe ſuc- 
ceeded, and obtained adminiſtration to herſelf; but the appellant appealed from the 
ſentence, and the reſpondent making default, the appeal was heard ex parte. Lord 
Mansfield, after having taken time to conſider, delivered the opinion of the Lords of 
the council, that the ſentence ſhould be affirmed; which he ſaid went upon this 
foundation, that Jacob Allin was reſident and died in England, and had aſſets here, 
and adminiſtration of his will had been granted by the Prerogative Court here. 
Whenever that is the caſe, and the reſidence of the party in Exgland is not merely as 
a viſitor, the Judge of Probates in the plantations is bound by the adminiſtration 
here, and ought to grant it to the ſame perſon; for otherwiſe it would be very miſ- 
chievous, and would occaſion great litigation, different ſentences, and much confu- 
ſion. Burn v. Cole, alias Allin, Amb. 415. 


18. Thomas Tryon, by his will, dated the 17th of Ani. 1747, took notice, that 
he was indebted to ſeveral perſons, and was deſirous that they ſhould be paid, and 


for that purpoſe he deſired, that his wife would accept of g0co/. together with her 


jewels, in lieu of her claims upon his eſtate. And then he directed, that all his 
eſtates in Kent ſhould be forthwith ſold, and that, after payment thereout of certain 
ſums of money, the remainder might be veſted in his executors, for the payment of his 
debts. He then made ſeveral other diſpoſitions, not material to the preſent queſtion, 


and appointed William Moore, and his wife, executors. The widow refuſed the pro- 


viſion under the will, and entered upon the real eſtate under her marriage ſettlement, 
W hereupon ſome of the ſimple contract creditors of Tryon, brought their bill againſt 
his perſonal repreſentative, and alſo againſt his widow, and heir at law, praying an 


account and application of his perſonal eſtate, and if the ſame ſhould prove inſuffi- 
cient to pay his debts, that a competent part of his real eſtate might be ſold to make 


good ſuch deficiency, This cauſe was firſt heard before Lord Chancellor Bathurſt, 
who, among other things, ordered that the real eſtate ſhould be ſold for the payment 
of debts; and that in caſe any of the creditors had been fatisfied any part of his 
debt out of the perſonal eſtate, ſuch creditor ſhould not receive any thing out of the 
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money to ariſe by ſale of the real eſtate, until the other creditors were paid vr 
equally with him. The defendant, the adminiſtrator, being alſo a creditor by ſpe- 
cialty, thought himſelf aggrieved by this part of the decree, and therefore applicd, by 
petition, to Lord Chancellor The, to have the cauſe re-heard upon this point; 
namely, Whether, as the real eſtate of Tryon ſtill continued unſold, it ought not to 
be conſidered as legal aſſets, and applied, in a courſe of adminiſtration, in the pay- 


ment of debts by ſpecialty, in preference to thoſe by ſimple contract. The cauſe 


was accordingly re-heard, and after having been fully argued before Lord Thurloto, 
and many caſes cited on both ſides of the queſtion, his Lordſhip, after having takea 
time to conſider, ſaid, T am of opinion with the late Lord Chancellor, that theſe are 
equitable aſſets, There are ſome intermediate caſes between the old and the 
modern adjudications, by which it has been decided, that aſſets to be ſold, ſhould be 
conſidered as if they were already perſonal eſtate, and muſt go in a courſe of admi- 


niſtration. There muſt be a miſtake in the caſe of Blatch v. Welder, 1 Ath. 420. 


for it was always held, that an eſtate deviſed to an executor to fell, is equitable 


aſſets. The deviſe in the prelent caſe is tantamount to giving the executor a power 


to ſell, and to apply the money in the payment of debts. It ſtruck me at firſt, that 


it ſhould be ſo conſtrued. The caſes in Dyer 371. 1 Leo. 220. and Sir Thomas Jones 26. 


are ſtronger than the preſent caſe; where there is rather an expreſs intention that 


the eſtate ſhall be fold, and the debts paid, than a deviſe to ſell; but I think the 
difference is not very material. In giving this opinion, I have ſeveral dia to en- 
counter; in the firſt place, that the defcent is not broken, and for this has been 


cited Co. Lit. 112. but this I think extraordinary, for in the next page, 113, the 
very idea is expreſsly ſtated, that where there is a power to ſell, the vendee is in by 


the deviſor, by which it appears, that the deſcent is broken. In the next place it is 


argued, that the fee deſcends, .in the mean time, to the heir, until the power is exe- 


cuted; but in the ſame page of Co. Lit. it is ſaid, there is no difference between a 


power, and a devile to ſell, in this reſpect, but the whole argument turns upon an- 
other point, namely, the inconvenience of a power compared with a deviſe, for that 
if it be a deviſe to ſeveral to ſell, the ſurvivors can ſell, but if it is a dry power, the 
death of one extinguiſhes it, I think the deſcent is broken, and that theſe are equi- 
table aſſets, on the authority of Sir Jop Jekyll, 3 Wms. 341. where he declared him- 
ſelf bound to carry the idea of equitable aſſets as far as he could. His doctrine, in 
that caſe, is the very ſpirit of the ſtatute of fraudulent deviſes, which applies, not 


only to diſpoſitions that break deſcents, but to any charge. The practice of the court of 


King's Bench, that the diviſion among creditors ſhould be pari paſſu, was well known 
at the time of that deciſion, and there is no light in which it is poſſible to ſet this deviſe, 


that will not ſhew the property to be equitable aſſets. The only matter urged was, 


that where money to be raiſed by the ſale of lands is given to executors, it is made 
perſonal eſtate, and muſt be applied in a courſe of adminiſtration. 2 Vern. 106. But 
that doctrine has not been adopted in later times, and muſt implv, that a teſtator 
meant differently in giving to an executor, than if he had given to any other truſtee. 
In the caſe of Lewin v. Okeley, ante, p. 453. Lord Hardwicke determined this 

| point, 
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point, in the way which I now propoſe; and ſaid, that the gift, either way, did not 


make any difference. And in the caſe of Silk v. Prime, [See the next caſe.] Lord 


Camden ſifted all the caſes, and ſettled the point, that the circumſtance of giving the real 
eſtate, by any means, to the executor, ſhall not occaſion the produce of it, when 
ſold, to be applied as it would be in the eccleſiaſtical court; but it muſt, neverthe- 
leſs, be conſidered as equitable aſſets. The decree, therefore, is right, and muſt be 
afirmed; and, as it happens, other creditors have obtained ſimilar decrees as to 
this very eſtate, which ſtand unimpeached. Neuron v. Bennett, 1 Brown 135. 


19. Chriſtopher Thompſon, by his will, dated the 27th. of December 1759, after 
giving ſpecific parts of his perſonal eſtate ro his wife, and two daughters, and deviſing 
a particular part of his real eſtate to his mother in fee, directed, that all his juſt debts 
ſhould be paid; and in caſe his perſonal eſtate ſhould not be ſufficient, he charged 
all his real eſtate whatever, except the part ſo deviſed to his mother, with the pay- 
ment of his debts. And in caſe his perſonal eſtate, except what he had thereby 
given to his wife and daughters, ſhould fall ſhort in payment of all his juſt debts, 
he directed, that his executors, or the ſurvivor of them, or his heirs, ſhould ſell all 
his real eſtate, except as aforeſaid, or ſuch part thereof as, with his perſonal eſtate, 
ſhould be ſufficient to pay all his juſt debts, and to apply the money ariſing there- 
from, and from his perſonal eſtate, in the payment thereof. The teſtator then 
gave all the ſurplus money ariſing, as well from the ſale of any part of his real eſtate, 
as from his perſonal eſtate, unto his wife, and two daughters; and he alſo deviſed to 
them all his eſtate which ſhould not be ſold for the payment of his debts, and he 
appointed the defendants Prime and Moxon his executors. On a bill being brought 
by the teſtator's creditors for ſatisfaction of their demands, the cauſe was firſt heard at 
the Rolls, before the late Sir Thomas Sewell; who was of opinion, that the money 
ariſing from the ſale of the eſtate was equitable aſſets, upon the ground, that the deviſe 
was to the executors and their heirs; his Honor at the ſame time obſerving, that it 
would be otherwiſe if the deviſe had been merely to the executors. He alſo ſaid, that by 
this deviſe the deſcent had been broken at law, and the only ſpecial circumſtance was, 
that of the truſtees and their heirs taking the real, together with the perſonal eſtate. 
From this decree there was an appeal to the Lord Chancellor Camden, who after the 
argument, obſerved, that the words of the will were ſuch as to charge the real eſtate; 
and that the teſtator had directed the truſtees and their heirs, to ſell ſo much of the 
real eſtate as ſhould, with the perſonal eſtate, be ſufficient for the payment of the 
debts ; that upon this caſe his Honor had been of opinion, that the aſſets were equi- 


table, and in this opinion his Lordſhip ſaid he concurred. That where executors + 


are appointed truſtees, if he was to decide upon the generality of the printed caſes, 
for they are not all of them ſo, he mult decide, that the aſſets were legal; but where 
the deviſe is to truſtees generally, they are equitable ; and for this purpoſe he cited 
the caſe of Woleſtoncroſt v. Long, 1. Chan. Ca. 32. and an anonymous caſe in 2 Chan. 
Ca. 54. in which caſe the money did not come to the hands of the executor, in that 
character, but the creditors came into this court for a ſatisfaction, and this Court con- 
fiders that the teſtator's intention was to do equal juſtice, This doctrine, his Lord- 
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ſhip ſaid, was no injury to ſpecialty creditors, who before the ſtatute of fraudulent: 
deviſes might be defeated by a will, or by the alienation of the heir. That ſtatute 
admitted of deviſes for the payment of debts, and this exception is a parliamentary 
rule in favour of equitable aſſets. He took notice of Sir Joſeph JekylPs rule, in Sir 
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Charles Cox's caſe 3 W/ms. 341. to extend as far as poſſible the idea of equi- 
table aſſets; and obſerved, that a doubt ſtill remained as to the effect, where 
the executors were appointed truſtees. But the law made no difference be- E 
tween the capacities of executors and truſtees, Co. Lit. 112. 5. 113. a. The only 
difference was as to the remedy. Where the executor has a mere power till the ſale, 3 
and the eſtate deſcends; if the executor did not ſell in a reaſonable time, an entry B 
was given to the heir, the court of equity not then having ſufficient ſtrength to in- 5 
force the execution of the truſt, His Lordſhip cited the caſes, 1 Vern. 63, 
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2 Vern. 133. 249. Preced. in Cha. 127. 136. and 2 Wms. 550. as to the general 
rule of aſſets, and ſaid theſe authorities perplexed him, but that he relied on the caſe 
of Lewin v. Okeley, ante p. 453. which he had examined with the Regiſter's Book, 
and found it to be correctly ſtated. By that authority, and by Lord Hardwicke's 
declaration, che old rule is overthrown, where the deviſe is to the truſtees generally, 
or to them and their heirs, and they are appointed executors. There is no caſe 
where the aſſets are legal, except where the executor takes in the character of exe 
cutor, The only remaining caſe was, where the executor has a mere naked power, 
and in this two rules were to be obſerved; iſt. To make the will-ſpeak as far as 
poſſible in favour of equitable aſſets. 2d. That where the deviſee unites the cha- 
racters of truſtee and executor, this Court will prefer the character of truſtee. In 
the preſent caſe, the teſtator meant that a// his debts ſhould be paid, and if the 
allets were not equitable, the deviſe would be nugatory; for the law would take care 
of the debts according to their legal priority. The power 1s not lodged merely in, 
the executors, but in them and their heirs, and the extenſion of the deviſe to the: 
heir, made the executors truſtees, His Lordſhip- then took notice of an objection, 
that the perſonal and real eſtates were made one fund; but he anſwered it by ob- 
ſerving, that though the funds were indeed conſolidated, yet this Court would mar- 
ſhal the aſſets; and that as this was a direct charge, the deviſe was ſubject to the 
charge, and therefore a truſt, The aſſets cannot be legal, for the executors in that 
character, have no right to the money. The power to ſell is merely conſequential, 
and if no executor had been appointed, this Court would oblige the deviſee to ſell. 
His Lordſhip therefore concluded with ſaying, that the profits were equitable aſſets 
under the will; and that upon the beſt conſideration he was capable of giving the 
ſubject, his Honor's decree muſt be affirmed in toto. Silk v. Prime, 1 Brown 


138. 7. 
20. A ſimilar determination was. made in the caſe of Barker v. Boucher, 1 Brown 
140. 7. 
225 July, 21. The teſtator in this caſe deviſed the reſidue of his eſtates, real and perſonal, 
17 


Reg. Lib. A. aſter payment of his debts, legacies, and funeral expences, and liable thereto, to 
5 797» truſtees, upon truſt t ſell and diſpoſe of the ſame; and declared, that the money to 


ariſe 


Aſſets. 


2riſe from the ſale thereof, ſhould be deemed part of his perſonal eſtate. The perſo— 
nal eſtate proving totally inſolvent, on a bill filed by the ſpecialty creditors, the 
Court held, that the word after, could not in this will be taken or conſtrued as an 
adverb of time. That a devile to the heir to ſell, would make the produce equit- 
able aſſets, and that a charge is a deviſe pro tanto. It was therefore directed, that 
the money to ariſe from the ſale of the eſtates, ſhould be applied as equitable aſſets. 
Batſon v. Lindegreen, 2 Brown 94. 


II. Concerning Aſſets by Deſcent. 


1. OIR William Fowler was indebted by bond to Richard Powell, in the penalty 
of 2007. conditioned for the payment of 100 I. Sir William afterwards made 

a will, and appointed executors; but they renouncing, adminiſtration, with the will 
annexed, was granted to the defendant. The teſtator at his death, left a ſon, and 
three daughters, all infants. His perſonal eftate being inconſiderable, and covered 
by judgments, and other ſecurities, the executor of Richard Powell brought his bill, 
for an account of Sir WMilliam's perſonal eſtate; and in caſe it ſhould fall ſhort of 
ſatisfying his debts, that a ſufficient part of his real eftate might be ſold, to make 
good the deficiency. The real eftate was thus circumſtanced ; Sir William, in the 
life-time of his father, Sir Richard, by. leaſe and releaſe, of the 7th and 8th of 
March, 1728, in conſideration of a marriage previouſly had between him and Dame 
Harriot his wife, limited the ſeveral eſtates therein mentioned, to the uſe of himſelf 
and his wife, and their iſſue; and he thereby covenanted, that he would, within ſix 
months after the death of Sir Richard, levy a fine, and ſuffer a recovery, for the 
better aſſuring of the premiſſes to the uſes of the releaſe; and a power was thereby 
reſerved to him, to revoke all thoſe uſes, and create new ones. After the death of 
Sir Richard Fowler, Sir William, by virtue of the power, revoked all the uſes before 
limited ; and ſoon afterwards ſuffered recoveries of the eſtates, and by leaſe and re- 
leaſe of the 4th and 5th of July, 1734, in conſideration of the marriage, &c, con- 
veyed all the eſtates to truſtees and their heirs, to the uſe of himſelf for life, remain- 
der to truſtees to preſerve, &c. remainder, ſubject to a proviſion made for his wife, 
to other truſtees, for a term of 2000 years, upon truſt to raiſe portions for the 
daughters, and younger children of the marriage, with remainder to his firſt and 
other ſons in tail male, with remainder to himſelf in fee.» The defendant Sir 
William Fowler, who was the eldeſt ſon of the marriage, by his anſwer in- 
ſiſted, that Dame Sarah Fowler, the widow of his grandfather Sir Richard, 
was ſtill living; and that therefore ſuch part of the eſtate as was her jointure, 
and of which ſhe was in poſſeſſion, was not affected by the recovery ſuffered 
by his father; but that he the defendant was intitled thereto, as tenant in tail 
male, in remainder, expectant on the death of Dame Sarah, by virtue of the 
ſettlement made previous to her marriage with Sir Richard Fowler, The other 
3P 2 defendants, 
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defendints, who were the younger children of Sir William, inſiſted, that he did 
not die ſeiſed of any real eſtate which was ſubje& to the payment of his debts; 
but that he had long before ſettled the ſame in ſuch manner as, that upon his 
death, they became intitled to it, as purchaſers for a valuable conſideration, 
diſcharged of any debts, or other incumbrances. After the caſe had been fully ar- 
gued, Lord Hardwicke ſaid, the queſtion is, whether this laſt ſettlement is fraudulent, 
and void, againſt the bond creditors of Sir William Fowler ? And as to this, the real 
eſtate was never aſſets of Sir William Fowler, and therefore the lands comprized in the 


ſettlement were not liable to his debts by ſpecialty, for the debts by ſpecialty, are not 


ſpecific liens upon the eſtate. The debtor, Sir William, has done no more by this 
recovery, with regard to his creditors, than what was done by the marriage ſettle- 
ment of his father; for by that ſettlement, the eldeſt ſon of Sir Wi/liam, would now 
be tenant in tail, which intailed eſtate would not be liable to his father's debts; and 
though the recovery would let in all ſuch debts as were ſpecific liens, yet it will not 


do ſo as to the debts by ſpecialty. Therefore the bill was diſmiſſed. Brown v. 
Durſton, 3 Atk. 631. 


2. The plaintiff, as the adminiſtrator of Joan Perry, brought an action of debt 
againſt the defendant, as the ſon and heir of his father, upon a bond executed by the 


father, for the payment of 2001. The defendant by his plea, admitted himſelf to be the 


ſon and heir of his father, the obligor, and that real aſſets, had deſcended to him, of 
the value of 300 I. but ſaid that the father was at the time of his death indebted to 
ſeveral perſons, on bond, to a much larger amount ; that he had compounded with 
the bond creditors, and paid them a much larger ſum of money than the value of the 
lands deſcended ; and that Joan Perry in her life-time, refuſed to accept her ſhare of 
the compoſition, To this plea the plaintiff demurred ; but after argument, the Court 
were unanimouſly of opinion, that the plea was good ; for though it was the defend- 
ant's debt, becauſe his anceſtor had bound him, yet he is liable no further than to the 
value of the land deſcended; and as ſoon as he has paid his anceſtor's debts to that 
value, he ſhall hold the land diſcharged ; otherwiſe he might be W ad infi- 
nitum. Buckley, v. Nightingale, 1 Strange, 665. 


3. In a caſe where the heir pleaded, that he took nothing by deſcent, it appeared, 
that the anceſtor deviſed the lands to him for the payment of debts. But the Courc 
held, that although the debts were a charge upon the lands, yet the heir was in by de- 
158 becauſe the tenure was not altered. Alam v. Heber 2 Strange 1270. 


In an action of debt upon bond, againſt the heir of the obligor, the defendant 
confeſſed the bond; but pleaded, that he had nothing by deſcent, ſave only a ſmall 
cottage, and a reverſion in ſome other lands, after a term of 500 years, which com- 
menced on the 16th of October 1746. To this plea there was a general demurrer; 


and after argument, the Court held, that this reverſion was aſſets. Villers v. Handley, 
2 Wilſon 49. 
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r. R. Perſon, the teſtator, who was the ceftuy que truſt of a real eſtate, made a No entry, 


mortgage of it in fee, and then by his will, deviſed the eſtate to his ſon and his 
heirs for ever; ſubject nevertheleſs to the payment of his debts, annuities, and legacies, 
He afterwards died, indebted by bond and ſimple contract. On a bill being brought 
by a bond creditor, the queſtion was, Whether the teſtator's aſſets were legal, or 
equitable ; and whether the ſimple contract creditors were to come in pari paſſu with 
the bond creditor, or whether he ſhould be firſt paid, in a courſe of adminiſtration ? 
After counſel had been heard, and many caſes cited on both ſides, Lord Hardwicke 
gave judgment to the following effect. The particular queſtion here is, Whether the 
creditors ſhall come in pari paſſu, or whether a bond creditor is intitled to the 


preference ? The teſtator was never intitled any otherwiſe, than as ceſtuy que truſt 


of a real eſtate, which he mortgaged; and having conſequently the equity of re- 
demption of a truſt eſtate, makes his will, and deviſes to, Sc. then dies indebted 


by bond and ſimple contract. The firſt queſtion, ſuppoſing the teſtator had been 


ſeiſed of a legal eſtate, 1s, Whether by force of the will, this is not out of the 
ſtatute of fraudulent deviſes, of 3 and 4 Will. and Mar. c. 14.? This depends clearly 
upon the conſtruction of that ſtatute. By this act, © All wills, diſpoſitions, or ap- 
ce pointments, of lands, or tenements, &c. whereof any perſons at the time of their 
„ deceaſe ſhall be ſeiſed in fee ſimple in poſſeſſion, revei ſion, or remainder, or have 
e power to diſpoſe of the ſame by their laſt wills, ſhall be deemed and taken (only 
tc as againſt creditors by bond, or ſpecialty, binding the heir) to be fraudulent and 
« void; and every ſuch creditor ſhall have his action of debt upon his and their bonds 
« and ſpecialties, againſt the heir at law of ſuch obligors, and ſuch deviſees jointly.” 
Now before the making of this a& of parliament, at common law, a bond creditor, 
where the land was deviſed, had no remedy againſt the deviſee; and therefore this 
ſtatute has taken care that ſuch a deviſee ſhall not prevent the remedy. Then comes 
the proviſo : Provided always, that where there hath been, or ſhall be any limitation, 
&« or diſpoſition of lands, or renements,. for the raiſing or payment of juſt debts, or 
« portions for children, other than the heir at Jaw, in purſuance of any marriage 
© contract, or agreement in writing, Jona fide made before marriage, the ſame and 
« every of them ſhall be in full force.” The conſequence of 7his proviſo is, that it 
operates by way of exception, upon ſuch deviſes as are for payment of debts; for 
this clauſe does not give any new lorce to the Jaw 1n this particular caſe, but leaves 
it juſt as it ſtood before the making of the act. The queſtion will be then, whether 
the deviſe here has broke the deſcent; if it has, then in point of law all the conſe- 
quences inſiſted on by Mr. ./ttorney General will follow; for the bond creditor is de- 
prived of his remedy at l:w, and forced to come into this court; but if it has not 
broke the deſcent, the: this Court has no right to take from a ſpecialty creditor his 
remedy at law. As :t pr-{ent adviſed, I do conceive it does not break the deſcent; 
Land for this pur pole ve Clerk v. Smith, 1 Salk, 241. in Lord Chief Juſtice Treby's 
time, 
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time, where the Court held, that if the ſame eſtate is deviſed to I. which he would 
have taken by deſcent, he is in by deſcent, notwithſtanding the poſſibility of a 
charge; if ſo, I do not know that a Court of Equity has ever taken away from a 
bond creditor his right which he has at law. The caſe of Freemoult v. Dedire comes 
very near the preſent. In the fifth ſection of the ſtatute of fraudulent deviſes, which 
relates to the heirs at law alicning the land deſcended, in order to avoid the pay- 


ment of juſt debts, before action againſt him, it is enacted © That ſuch heir ſhall 


ce be anſwerable for ſuch debts, to the value of the land ſo aliened, Sc. in which 
© caſes all creditors ſhall be preferred, as in actions againſt executors, or adminiſtra- 


cc tors, and ſuch executions ſhall be taken out upon any judgment ſo obtained againſt 


ce ſuch heir, to the value of the ſame land, as if the ſame were his own proper debt; 


but as to that part in the firſt proviſo, which takes notice of a deviſe for raiſing por- 


tions, it is ſo darkly penned, that I do not well underſtand the meaning of it. [ 
think this caſe differs from Kent v. Craig, cited by Mr. Moreton, for there the teſta- 


tor firſt charged his lands with the payment of his debts, and then deviſed the eſtate 
ſo charged to a collateral relation; ſo that being a deviſe to a ſtranger, the deſcent 


was broke, and there was no remedy but from the ſtatute, and conſequently there 
was a ground for making it equitable aſſets; but in Freemoult v. Dedire, the deſcent 
was not broken, In Kent v. Craig, the whole reſted upon the ſtatute, for not only a 


deviſe, but an appointment for payment of debts, are enumerated in the enacting 
.clauſe ; here the deſcent is not broken, and the creditor may have his remedy at law, 


ſuppoſing the teſtator to have been ſeiſed of the legal eſtate, But the ſecond queſtion 


will be, Whether an equity of redemption of a mortgage in fee of a truſt eſtate, 
ought to be conſidered as legal, or equitable aſſets? I do agree, that if a mere truſt 


eſtate deſcends upon an heir at law, it will be conſidered as legal, and nor as equitable 
aſſets; and this is founded upon the third clauſe of the ſtatute, which gives a ſpe- 
clalty creditor his remedy at law, by an action of debt againſt the heir of the obligor; 


but it has not made a mortgage in fee of a truſt eſtate ſubject to the ſame thing. If 


there is a mortgage for a thouſand years, and the reverſion in fee left in the mort- 


gagor, it will be legal aſſets; becauſe the bond creditor might have judgment againſt 


the heir of the obligor, and a ceſſet executio till the reverſion come into poſſeſſion; 
but where it is a mortgage of the whole inheritance, I do not ſee what remedy a 
bond creditor can have to make it aſſets at law; and if the ſpecialty creditor ſhould 


bring an action againſt the heir, he may plead riens per diſcent. Therefore if the plain- 


tiff is under a neceſſity of coming here for relief, this Court will act according to its 


known rule of doing equal juſtice to all creditors, without any diſtinction as to priority. 


Plunket v. Penſon, 2 Atk. 290, 
2. One Hancock, the defendant's late huſband, was ſeiſed in fee of an eſtate, and 


having borrowed a ſum of money, he gave a bond for it, dated the 12th of May 


1724, and he alſo made a mortgage for the ſame ſum, on the 13th of June following. 
On the 11th of December 1728, he made his will, and thereby deviſed the eſtate in 
fee, which he had thus mortgaged, together with another eſtate which he held for 
three lives, to the defendant his wife, and made her ſole exccutrix= In 1734, he 

purchaſed 


= 


Allets, 


purchaſed one moiety of the reverſion in fee of the life-hold eſtate, and the other 
moiety in 1737; ſoon after which he died, without making any alteration in his will, 
His heir at law then brought a bill, to have the benefit of the life-hold eſtate, as 
deſcended upon him, and not liable to ſatisfy the mortgage ; inſiſting, that the bur- 
then ought to be thrown upon the perſonal eſtate, and if that ſhould be inſufficient, 
upon the eſtate deviſed to the defendant, On the other hand, the defendant con- 
tended, that if the perſonal eſtate was not ſufficient to pay the mortgage, the eſtate 
deſcended upon the plaintiff ſhould make up the deficiency; and that the eſtate de- 
viſed to her ſhould not be affected, while the real aſſets were ſufficient, This cauſe 
is remarkable for having been twice heard before the great Lord Hardwicke, and for 
having at each hearing, received a different determination; it will therefore be ne- 
ceſſary to ſtate his Lordſhip's ſeveral arguments pretty much at large. After the 
firſt hearing, his Lordſhip ſaid, this cauſe comes before the Court in an odd manner, 
becauſe the mortgagee is no party, nor has he taken any remedy in law or equity, 
The plaintiff, however, has a clear equity for the deeds and writings of the eſtate 
deſcended, and to have an account of the perſonal eſtate of the teſtator; and I own 
I thought the other, at firſt, as clear a point in favour of the heir; but, however, as 
the defendant,.the widow, is a ſufferer, contrary to the intention of her huſband, for 
he had no deſign of purchaſing the reverſion in fee of the life-hold eſtate, at the time 
he made his will, I was willing to hear what could be ſaid on her behalf, But it is 
ſo very clear, that the purchaſing the reverſion after making the will, is a revocation - 
pro tanto, that it was very candidly given up at the bar. From hence 1t ariles that 
the eſtate, formerly life-hold, is deſcended upon the heir; and if deſcended, let it be 
by what means it will, whether by being omitted in a will, or revoked, it is the ſame 
thing, and will not alter the right between the parties. I his being ſo, it brings it 
to the main queſtion, Whether, where a real eſtate is deviſed, with an incumbrance, 
and another deſcended upon the heir, the deviſee is intitled to have her eſtate exone- 
rated? I am of opinion, the deviſee is not intitled to ſuch exoneration in a Court of 
Equity. There is no precedent cited to me, where it has been ſo determined ; 

where the very point has come directly before the Court. It has been inſiſted on, 
that the bond ovght to be conſidered as a diſtinct debt, and the mortgage only as a 
collateral ſecurity, and therefore are two diſtinct tranſactions; and if ſo, the bond 
creditor is intitled to come upon the real aſſets. I will not ſay, whether this would 
not make ſome difference, if it was the fact; but it appears to me, that both bond 
and mortgage were to ſecure the ſame individual debt, and the bond was only given. 


in the mean time, till the mortgage could be made. It is likewiſe inſiſted on the part 
of the defendant, that the money borrowed is a debt that charges the heir, for the heir 
is bound by the bond, and the covenants in the mortgage. It is very true, that the 
perſonal eſtate ſhall be applied firſt, but at law there is no ſuch diſtinction; for the 
creditor may proceed againſt the heir if he pleaſes, and he has no way to help himſelf, 
But it is a very different conſideration when the queſtion is between two real eſtates ;. 
and it would be hard to turn the burden off from a deviſee, and throw it upon an 
heir at law. All the caſcs prove an heir at law to be as much, if not more, a fa- 

vourite 


480 


Nen try. 


25th. June, 
174+» 


Reg. Lib. A. 


p. 657. 


Allets, 


vourite in a court of equity than a deviſee, but none that a deviſee is more favoured, 
This is a caſe where the teſtator himſelf has laid a real burden upon the lands 
deviſed, and quite different from the caſe of a general bond debt, ſo that his mort- 
gaging it is a material circumſtance, For how can a Court of Equity ſay, that the 
teſtator did not intend it ſhould paſs cum onere, when there is ſo ſtrong a preſumption 
that he did? It is truly ſaid, that there is no caſe exactly in point; but Carter v. 
Barnardiſton comes neareſt to it. In that caſe, where there was a deviſe of the ma- 
nor of Dale, to one, and the manor of Sale to another; ſuppoſe the teſtator, after he 
had thus deviſed theſe two manors, had thought proper to mortgage the manor of 
Sale, this deviſee might have uſed all theſe arguments which are now uſed to exone- 
rate his eſtate, by calling upon the deviſee of the manor of Dale to bear his propor- 
tion of the mortgage. It was very juſtly obſerved by Mr. Brown, that an heir at 
law who has an eſtate deſcended upon him, is to be conſidered in the ſame light as 
if the eſtate had been actually given to him; and there is no colour to ſay, (even 
laying aſide the expreſſion of an heir at law's being a favourite of this court) that a 
deviſee ſhall be preferred to him in equity, His Lordſhip, therefore, decreed the 
defendant, Hancock, to account for the perſonal eſtate of her teſtator, and that ſhe 
ſhould deliver up the deeds and writings relating to the eſtate deſcended upon the 
plaintiff, and that they ſhould be given in upon oath before a Maſter, and lodged 
there as a ſecurity to the defendant, for her dower upon this eſtate, until the plaintiff 
ſhould have aſſigned it, 


3. The cauſe having been re-heard, Lord Hardwicke ſaid, this caſe has been more 
fully argued than it was before; but as counſel on both ſides have allowed there is 


no caſe exactly in point, for the arguments have been chiefly drawn from analogy to 


other caſes of marſhalling aſſets, I will not be over haſty in determining. Some 
perſons who have ſat in this court, think it has gone too far in giving one volunteer 
a remedy, by way of circuity, againſt another. Though both real and perſonal 
eſtate are liable to debts, yet the real aſſets are a favoured fund. To be ſure there 
is a good deal of weight in the conſequences of the other ſide, and therefore theſe 
things deſerve the confideration of the Court. For though it ſeems hard, that where 
an heir at law has a ſmall pittance, the Court ſhould make him pay a debt out of 
his fund, in favour of a deviſee of an eſtate, which was made ſubject to this debt, 
and a deviſee likewiſe of all the reſidue, both real and perſonal; yet on the other 
hand, ſuppoſe an eſtate of 1000/7, per ann. ſhould deſcend upon an heir at law, 


and the teſtator ſhould have deviſed another eſtate ſubje& to a mortgage which 
almoſt exhauſts the eſtate, would it not be as hard to leave the buiden upon 
the ſpecific deviſee, where there are real aſſets ſufficient to diſcharge all the 


debts? His Lordſhip, therefore, adjourned the cauſe to Mzichea/mas term, 
to look into the entries of judgments at law, upon the ſtatute of fraudulent deviſes; 
and likewiſe for precedents of caſes in this court, where there are ipecialty debts, 
and mortgaged eſtates deviſed beſides. After Lord Hardwicke had taken a twelve- 
month's time to conſider of the caſe, he gave judgment in it to the following effect. 


4. At the firſt hearing, I determined againſt the defendant. The principal queſtion 
is, Whether the defendant is entitled to have the mortgage upon the lands deviſed 
| tO 


BY. 
Li, i 
1 
3 
* 
5.4 
. 
3 
* 
8 
Ya 
ES 
xa 
2 
8 
Me... 
ALLE 
5 
. 
2 
| 
£ w 
© 


J 
mw pf "x > Ces ab £ - 


4 — 
US ee 
we {Nev * + n 2 on 


REES 


P C 2 aß _— 4 9 * N » {6 RAM 47% 8 n * 
PET PCC 
e's * Pt 2 Fe 8 8 Cn N N r 2 * 

PR OR an * 8 X 4 ©, *%; 
Y n e 9 
by TS. « Y XY 


* 


7 4 [20 a S inn - 1 „ n > a Ko n Page h 9 
"Ix 2 £ 4 3 A A & _ Chairs - L - - "T3, 2 8 v WA g 

> F Foes r r ofts eh Ef 8 fs LO Ot” S * 3 K 

A S ² . Ce . 5 N * g I 4 


. 
* 
* 
1 
0 
ui 
1 
* 
S 
* 
* 
Ye 
" 
* 
8 
v. 
1 
Ly 
8 1 
* 
£4 
4. 
gt 
: 


Allets. 


to her under the will of her huſband, exonerated out of the real aſſets deſcended 
upon the plaintiff, the heir of the teſtator ? This will depend upon two more parti- 
cular queſtions. 1ſt. Whether there are any words in the will to throw this upon 
the heir at law? ad. Whether according to, or in conſequence of thoſe rules which 
have been eſtabliſhed in equity, the defendant ſhall prevail to have the mortgage on 
the eſtate deviſed to her, exonerated out of the real aſſets deſcended on the plaintiff? 
The teſtator, in his will, ſets out with a deſire, that all his debts may be paid in the 
firſt place, and concludes with a general reſiduary deviſe to the defendant, whom he 
makes his executrix. On the part of the plaintiff, it is inſiſted, that the introductory 
clauſe in the will, is ſufficient to charge the defendant with the incumbrance upon 
the eſtate deviſed to her, and that ſhe ought to take it cum onere. So I think it 
would, with regard to creditors, but it is by no means ſufficient to fix the onus or 
burthen upon the legatee, or to make a variation with regard to the different funds 
out of which the debts are to be paid, or to tranſpoſe the order in which the funds 
are to be applied for that purpoſe; for theſe clauſes in wills have received ſuch a 
conſtruction, merely for the aid and aſſiſtance of creditors ; that they may not loſe 
their juſt debts. As to part of the real eſtates deviſed to the wife, the will is clearly 
revoked, and muſt be taken as if they had never been deviſed; I mean thoſe which 
were only pur auter vie at the making of the will, and the inheritance of them pur- 
chaſed in afterwards by the teſtator. But it would ſound extremely harſh in a 
court of equity, if I ſhould ſtrain to charge the deviſee with this debt, and by that 
means leſſen even the eſtate which remains to her under the will; when clearly the 
intention of the teſtator was to give her the whole, and totally to diſinherit his heir. 
The ſecond queſtion is a new one, and was never before brought in judgment, or in 
ſpecie. I ſhall conſider it in two lights. Firſt, How it would have ſtood, in caſe this had 
been a general debt by bond, or covenant, where the heir is bound, without any 
mortgage to ſecure it. Secondly, Whether the mortgage in this caſe will make any 
difference, There are two periods of time which will be material; how it would 
have been at common law, before the ſtatute of Fraudulent Deviſes, and how ſince ? 
At common law, the deviſee was not liable to the demand, becaule the deſcent was 
broken. The rule of equity before the ſtatute, did not differ from the rule of law, 
unleſs there were ſome particular circumſtances in the caſe. This Court has been 
often attempting, before the ſtatute, to make a deviſee liable to ſpecialty debts, but 
were not able to come at it, which was the occaſion of the ſtatute. The heir, be- 
fore the ſtatute, would have had the benefit of the perſonal eſtate in this court, in 
_ eaſe of the real; but if there was no perſonal, the heir could have had no relief, not 
ſo much as a contribution, from the deviſee. The next queſtion is upon the ope- 
ration of the ſtatute, abſtracted from the mortgage in this caſe, The words of the 
ſtatute of the 3 and 4 W. & M. cap. 14. are theſe, © Whereas it is not reaſonable 
* or juſt, that by the practice or contrivance of any debtors, their creditors ſhould 
te be defrauded of their juſt debts; and nevertheleſs it hath ſo often happened, that 
« where ſeveral perſons having, by bonds, or other ſpecialties, bound themſelves 
« and their heirs, and have afterwards died, ſeiſed in fee ſimple of and in manors, 
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« meſſuages, lands, Sc. or had power or authority to diſpoſe of, or charge the 
« ſame by their wills, or teſtaments, have, to the defrauding of ſuch their creditors, 
ce by their laſt wills or teſtaments, deviſed the ſame, or diſpoſzd thereof in ſuch 
ce manner, as ſuch creditors have loſt their ſaid debts; for remedying of which, be 
« jt enacted, Sc. That all wills and teſtaments, limitations, difpoſitions or appoint- 
* ments, of or concerning any manors, meſſuages, lands, tenements, or heredita- 
© ments, or of any rent, profit, term, or charge out of the ſame, whereof any per- 
«ſon or perſons, at the time of his, her, or their deceaſe ſhall be ſeiſed in fee- 
ce ſimple, in poſſeſſion, reverſion, or remainder, or have power to diſpoſe of the 
tc fame by his, her, or their laſt wills or teſtaments, ſhall be deemed and taken 
« (only as againſt ſuch creditor or creditors as aforeſaid, his, her, and their heirs, 
« ſucceſſors, executors, adminiſtrators, and aſſigns, and every of them) to be 
ce fraudulent, and clearly, abſolutely, and utterly void, fruſtrate and of none ef- 
« fe&t, Sc.“ By force of this ſtatute, the deviſee is made liable at Jaw; and the 
action muſt be brought jointly againſt the heir and deviſee. Se. 3. And for the 
© means that ſuch creditors may be enabled to recover their ſaid debts, be it fur- 
« ther enacted, That in the caſes before mentioned, every ſuch creditor ſhall and 
* may have and maintain his, her, and their action and actions of debt, upon his, 
« her, and their ſaid bonds and ſpecialties, againſt the Heir and heirs at law of ſuch 
« obligor or obligors, and ſuch deviſee or deviſees jointly, by virtue of this act.“ The 


next queſtion will be, What judgment is to be entered up in this caſe ? It has been 


inſiſted by the defendant's counſel, that there ought to be two diſtin judgments; 
Firſt, That the heir ſhould make ſatis faction, and if he has not ſufficient aſſets, then, 


that the deviſee ſhould do it. But there has been no precedent of any judgment in 
this action cited in ſupport of this; but then it was ſaid, this was the only reaſon 


why the ſtatute directs the heir and deviſee to be joined in the action, becauſe if the 
heir had not aſſets enough, then judgment might be entered againſt the deviſee. 
But this is not concluſive, for I take the proviſion in the act to be introduced for the 
benefit of- the creditors merely, without any regard either to the heir or deviſee; for 
the enabling clauſe intitles the creditor to a new formed writ, and to bring a new ac- 
tion ; for otherwiſe there might have been a colluſion between the deviſee and heir 
at law, to play off the will, or not, juſt as it ſhould ſuit them beſt; therefore it was 
a neceſſary and wiſe proviſion of the act, to join the heir and deviſes in the action, 
to. ſecure the creditor at all events. I directed the ſolicitors on both ſides to ſearch 
for precedents of judgments at common law on this ſtatute; but they have not been 
able to find any; the reaſon. muſt be, that the proceedings in this court are more 
expeditious, for they may have a ſale directed, as they have both the heir and exe- 


cutor before the court. There are three printed caſes in this action, one in Clift's 


Entries, 243. and another in Lilly's Entries, 145. which is a better book, the caſe 
of Joſeph v. The Duke and. Ducheſs of Hamilton, in the Exchequer, but no plea or 
judgment are mentioned, The third is in Lilly's Entries, 529, 7 Ann. but there 
likewiſe is no plea or judgment, nor any entry of it in the office. In all theſe pre- 
cedents, the writ charges the heir in the debet and the delinet, and ſo it was in all the 
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actions againſt co-heirs. Accoi ding to the known rules of law, the judgment muſt fol. 
low the writ and count; therefore I conclude the judgment here muſt likewiſe be of 
both. Vide 3 Ce. 13, 14. where the reaſon for a judgment againſt both the heirs is fully 
ſet forth. There is another conſideration, which is, that from the nature and fo:m 
of the judgment itſelf, there cannot be two diſtinft judgments. Vide Plowd. 438. 
Day v. Pepys, where there is a precedent of a judgment at large againſt co-heirs. 
The lands deſcended are to be delivered to the creditor upon the execution, at a 
certain annual value, until his debt is ſatisfied. If ſo, when can the ſecond judg- 
ment take place? For you can never ſay, that this may not be ſatisfied out of the 
real aſſets of the heir, ſince the judgment is, the creditor to hold quon/que debitum ſa- 
tisfafum fuerit, What is the rule in equity? Why, in caſe of a debt by ſpecialty, 
that the perſonal aſſets ſhall be firſt applied, and if deficient, the heir ſhall be charged 
for aſſets deſcended. No caſe was cited at the bar; but there is one which has ſume 
reſemblance to it, Gawler v. Wade, 1 P, Vins. g. Tt 1s ſaid there, by Lord 
Cowper, it is the act of Parliament which makes this afſets in the deviſee's hands, 
and that requiring the heir to be made a defendant, you muſt follow the remedy therein 
preſcribed; and this bill in equity is an action at law; but his Lordſhip ſaid nothing as 
to a contribution between the heir and deviſee. There are two caſes where this point 
kas been determined, Saville v. Saville, before Lord King, and Lord Conway's caſe. 1 
ſhall add another caſe, Piti v. Raymond, January 27th. 17 34, before Lord Talbot; © A 
new bill there was brought, after a long courſe of proceeding, to have ſatisfaftion out 
* of aſſets, both deſcended and deviſed; his Lordſhip directed there, that if the pet ſo- 
« nal were not ſufficient, then, in the next place, an account was to be taken of aſſets 
* deſcended upon the heir at law; and if that ſhould be deficient, then an account was 
ce to be taken of the deviſed eftate; which ſhews his opinion as to the order in which 
ce the aſſets are to be marſhalled.” I take it, that the notion of contribution in the 
caſe of Gawler v. Wade is not well founded; for it is only ſtarted by counſel, but is 
not ſupported by any authority. The ſtatute of fraudulent deviſes was made merely 
for the ſake of creditors, and not at all in favour of heirs at Jaw. The enacting 
clauſe makes wills void againſt /uch creditors, but leaves the law as it was 
before, with regard to heirs. In this caſe, it would be contrary to the plain 


intention of the teſtator, to make the deviſee, the wife, liable to the debt; 
ſo that ſhe ſhould, in whole, or in part, be defeated of her legacy. The ſe- 


cond queſtion is, Whether there being a mortgage upon this eſtate deviſed to 
the defendant, the wife, will make any alteration ? It muſt be admitted, that this is 
a debt by ſpecialty, and that the land 1s only regarded as a pledge or ſecurity for the 
money in this court. The mortgagee may take his remedy, indeed, againſt the ex- 


ecutor, or againſt the heir, at his election; but it muſt likewiſe be admitted, 


this election of the mortgagee will not determine which fund ought properly to be 
charged, nor vary the right as to thoſe funds. This was determined, originally, in 
favour of the heir, for theſe reaſons; becauſe the heir 1s in the ſeat of che anceſtor, 


and, whilſt the ancient tenures ſubſiſted, was obliged to perform the ſervices. The 


firſt executions were Fieri Facias, and Levari Facias, which affected chattels only, 
3Q2 but 


— 


484 


Aſſets. 


but did not take the land, vide 3 Co. 11. 5. William Harbert's caſe; and ſo tender 
were they anciently of landed eſtates, that even in the caſe of the Crown, if the goods 
and chattels of the King's debtor be ſufficient, and ſo can be made appear to the 
ſheriff, whereupon he may levy the King's debt, then ought not the ſheriff to extend 
the lands and tene ments of the debtor, or of his heir, 2 Int. 18, 19. and Lord Coke, 
in Harbert's caſe, 12. b. gives the reaſon why the lands of the King's debtor were liable 
to the King's execution, becauſe theſaurus regis eft pacis vinculum et bellorum nervi, 


and therefore the law gives the King full remedy for it. He might have added an- 


other reaſon why this judgment is in favour of the heir, becauſe otherwiſe it muſt 
have been againſt the perſon of the heir, and this is to exonerate his perſon. Here it 
was, that this Court ſtepped in and founded an equity upon it, by directing the per- 
ſonal eſtate to be firſt applied in favour of an heir; and are not tied down to the rules 
of law, becauſe this Court can bring both heir and executor before them at the ſame 
time. Corniſh v. Metv, 1 Ch. Caf. 271. is the laſt caſe where the Court refuſed to 


do it in favour of a heres factus; this was in the time of my Lord Nettingham in- 


deed, but I believe determined by the Maſter of the Rolls, or ſome Judge ſitting for 
him, becauſe Lord Nottingham had determined it expreſsly contrary, in a caſe before, 
which was the firſt caſe where a hzres ſactus had this determined in his favour, that 
perſonal aſſets ſhould be applied in exoneration. Vide 1 Chan. Caſ. 223. Hayes 
v. Hayes. But this was in the caſe of a heres factus of the whole real eſtate. 
The firſt caſe where it was determined in favour of a deviſee of part of the real 
eſtate only, was the caſe of Popley v. Popley, as it is called in 2 Chan. Caſ. 84. but in 
1 Vern, 36. Pockley v. Pockley. 1 need not mention any more caſes, for the opinion 
of this great man (Lord Nottingham) has been followed ever ſince, By the will, in 


the preſent caſe, the land is given to the wife the deviſee, which muſt mean. 
effectually; for if given ſubject to the mortgage, the whole benefit will be drawn. 


from the deviſee, and rendered ineffectual. Now if the deviſee is entitled to be ex- 


onerated ; ſuppoſe there are ſimple contra& creditors, and a ſpecialty creditor (as 


the mortgagee in this caſe is) exhauſts the perſonal aſſets, have not the ſimple con- 


tract creditors an equity to ſtand in his place, and to come upon the real aſſets, and 


is it not the conſtant courſe of this court? It is agreeable likewiſe to the reaſon and 


equity of the ſtatute againſt fraudulent deviſes, which leaves it in full force againſt : 
the heir at law, In the laſt place, I think this opinion will coincide entirely with 


the intention of the teſtator. Here comes in the objection of the moſt weight on the 


part of the plaintiff, that this is plainly an eſtate deviſed with a lien upon it, which: 
ſhews the teſtator meant ſhe ſhould take it cum onere; ſo that at leaſt it may be ſaid 


in fayour of the plaintiff, there is intention againſt intention. But if an inference 
ſhould be drawn from a teſtator's mortgaging particular lands, and deviſing them ſo 


mortgaged, that he intended: theſe very lands ſhould be liable in the hands of the de- 


viſee to this burthen, that would equally hold againſt perſonal aſſets being firſt ap- 
plied; and it is the conſtant direction of this Court, that the mortgaged eſtate ſhould: 
be conſidered only as a pledge for the money, but as to the proper application of the 


funds. for payment of that debt, it is left juſt as it was before. It is equal to the 


creditors, 
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creditors, to go firſt againſt the land deviſed, and if the Court would, in that caſe, 
conſtrue it in favour of the deviſee, againſt the heir at law, where, by circuity, the 
ſimple contract creditors ſtand in the place of the ſpecialty, then what reaſon can be 
aſſigned why the deviſee ſhould not have the benefit directly againſt the heir at law? 
Clifton v. Burt, 1 P. Wms. 678. one died indebted by bond, who, by his will, had 
given a legacy of 500/. and deviſed his freehold lands to B. in fee, leaving a perſo- 
nal eſlate ſufficient only to pay the bond; the legatee ſhall not ſtand in the place of 
the bond creditor, to charge the land, in regard the land is ſpecifically deviſed;. 
otherwiſe if the land had deſcended to the heir. This cale proves, that even gene- 
ral pecuniary legatees are to be preferred to an heir at law, much more a ſpecific 
deviſee of land, and this too is analagous to the rule of law; for every deviſce is in 
the nature of a purchaſer, and ſo it is laid down in Harbert's caſe, 3 Co. 12. B. that 
the heir ſhall not have contribution againſt any purchaſer, although in rei veritate the 
purchaſer came to the land without any valuable conſideration, for the conſideration 
of the purchaſe is not material in ſuch caſe. In the ſearch I ordered to be made for 


' precedents, there is but one caſe which is like it, and that indeed comes very near, 


Serle v. St. Eloy, 2 P. Wms. 386. heard before Sir Joſeph Jekyll, January 25th, 1727, 
one deviſes his lands in D. to A. (his couſin) an infant, at her age of 21, ſubje# to 
the incumbrances thereupon, and the rents, during her infancy, to be paid to her fa- 
ther, and deviſes all his other lands to truſtees to pay his debts. The infant, the 


deviſee, inſiſted, that the mortgage upon her eſtate ought to be diſcharged out of 


the perſonal eſtate, and if that was not ſufficient, then out of money ariſing by ſale 
of the truſt eſtate. The defendant, the heir at law and reverſioner, inſiſted, that the 


mortgage was to be paid off out of the rents and profits of the eſtate devifed to the 


plaintiff, whilſt ſhe was under age. Sir Joſeph 7eky!l was of opinion, that the debt 


by mortgage on the plaintiff's eſtate, is part of thoſe debts which are to be paid off 


out of the money ariſing by ſale of the truſt eſtate; and though the infant, by her 
bill, had ſubmitted to pay it off, yet he ſaid he mult take care of the infant, and 
direct the bill to be amended. This cauſe came on before Lord Chancellor King, 
on an appeal from the Roils, the 28th May, 1728, who, after two days hearing, 
affirmed the decree. I have done with the caſes, and ſhall now take notice of the 
obſervations of the counſel obo: h ſides. The fuſt obſervation was on the part of 
the plaintiff, that this doctrine would extend to level all deviſes; for according to 
this rule, if the teſtator ſhould have mortgages upon diffe: ent eſtates for differenc 
ſums, and deviſes thole eſtates to ſeveral perſons, a deviſce of the eſtate which has 
the largeſt mortgage upon it, and leaſt in value, would be entitled to come upon. 
the other deviſees for a contribution. But this is not warranted by the caſe of Carter 
v. Parnardiſton, 1 P. Wms. cog. The other obſervation was on the part of the de- 
fendant, that if ſhe was not entitled to have the eſtate deſcended applied to diſcharge 
the mortgage, it would have this conſequence, that if the mortgagee ſhould bring his 


action againſt the heir, and recover, which he might certainly do, the heir would then 


be entitled, in this court, to have ſatisfaction againſt the land deviſed, as originally ſub- 
| ject to the mortgage. And this is rightly argued; for it is admitted, that the 
| | | election 


. 


5 


r 
by Dn 


th. Feb. 


T7453”: 
Reg. Lib. B, 


p 283. 


Allets. 


election of the creditor will not determine what ſhall be ultimately the fund which 
ſhall be charged. It would be a moſt abſurd conſequence, if the heir at Jaw ſhould, 
in this caſe, draw away from the deviſce the benefit which the t:{tator meant to give 
her by this deviſe, by making her bear the burthen contrary to the teſtator's inten- 
tion; and at the ſame time take beneficially himſelf, when the teſtator clearly intended 
to give away the hole from him. Theſe are the reaſons which induced me to 
alter my opinion, and I am not aſhamed of doing it; for I always thought it a much 
greater reproach to a judge to continue in his error, than to retræct it. I might 
at firſt be influenced by the appearance of hardſhip in this caſe, on the part of the 
heir. But the rule of a court of <quity in marſhalling of affets is of great conſequence 
to the practice of this court, and ought to countervail any arguments of hardſhip to 
particular perſons; beſides, upon mature deliberation, I do not think the caſe of 
the heir at law ſo hard as I did before, becauſe it was not the intention of the teſtator 
that the heir ſhould take any part of his eſtate; and it was a mere accident which 
threw a part upon him, namely, the ignorance of the teſtator, that it was neceſſary 
after purchaſing in the fee of theſe eftates pur auter vie, to republiſh his will, in order 
to make them paſs to the defendant the widow. Upon giving this caſe all the con- 
ſideration that Jam capable of, I think the former decree ought to be reverſed 
totally, as to this point. And accordingly his L.ordſhip directed an account to be 
taken of the real aſſets deſcended upon the heir, and that the ſame ſhould be applied 
to pay off and exonerate the mortgage upon the eſtate devifed to the defendant, 
Galton v. Hancock, 2 Atk. 424. 430. 


5. Thomas Moore in his life time, agreed to purchaſe of one Pellexfen, an eſtate in 
Somerſetſhire, for 12001, but died before he had paid the whole of the purchaſe 
money. By his will, he gave a legacy of 800 J. to the defendant, his ſiſter, and then 
deviſed the eſtate purchaſed, together with all his perſonal eſtate, to John Kemp, and 
made him executor. Kemp committed a devaſtavit of the perſonal eſtate, and then 
died inteſtate; ſo that the purchaſed eſtate deſcended upon Boyle Kemp, his ſon and 


heir. Pollexfen then brought his bill, againſt the repreſentative of the real and per- 


ſonal eſtate of Moore, and Kemp, to be paid the remainder of the purchaſe money. 
Whereupon Mrs. Moore, the ſiſter and legatee of Thomas Moore, brought her croſs— 


bill, praving, that if the remainder of the purchaſe money ſhould be paid to Pollex/en, 


out-of the perſonal eſtate of Moore and Kemp, ſhe might ſtand in his place, and be 
conſidered as having a lien upon the purchaſed eſtate, for her legacy of 800 J. After 
theſe cauſes had been heard, Lord Hardwicke ſaid, the vendor of this eſtate has 
certainly a lien upon it for the remainder of the purchaſe money ; becauſe, from the 
time of the agreement, Moore was a truſtee of the money for the vendor. But this 
equity is confined to the vendor and vendee only, and will not extend to a third per- 
ſon ; ſo that if the vendor ſhould exhauſt the perſonal aſſets of Moore and Kemp, the 
defendant, the legatee, will not be intitled to ſtand in his place, and come upon the 
purchaſed eſtate in the poſſeſſion of Kemp's heir. But then the heir of Kemp ſhall not 
avail himſelf of his father's injuſtice, who has waſted the aſſets of Moore, which 
ſhould have been applied in payment of the defendant's legacy. Therefore the eſtate 
which 
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wiitch has deſcended from John Kemp, the executor of Moore, upon Boyle Kemp, 
comes to him liable to the ſame equity, as it would have been againſt the father, 
who has miſapplied the perſonal eſtate; and in order to relieve Mrs. Moore, I will 
direct Pollexfen to take his ſatisfaction upon the purchaſed eſtate, becauſe he has an 
equitable lien both upon the real and perſonal eſtate; and will leave this laſt fund 
open, that Mrs. Moore, who can at moſt be conſidered only as a ſimple contract 
creditor, may have a chance of being paid out of the perſonal aſſets. Pollexfer v. 
Moore, 3 Atk, 272. 


6. The particular facts of the preſent caſe are not ſtated by the reporter, but it 
appears from the Regiſter's book, that the queſtions aroſe upon the will of one Corbet 
Kynaſton, dated the 5th of January 17 34. whereby, after ſubjecting all his real eſtate 


to the payment of his debts, he deviſed the ſame to truſtees, for a term of 500 years, 
in truſt for the ſpeedy, effectual, and juſt payment of the annuities charged on his 
eſtate, and the intereſt of the ſeveral mortgages thereof, and the charges of executing 


the truſt ; and as to the overplus of the yearly rents, he directed the ſame to be ſer 
apart and eſteemed as a ſinking fund, for the yearly and gradual diſcharge of the prin- 
Cipal of his debts by bond, ſimple contract, and mortgage; and that when the ſame 
ſhould be fully ſatisfied, ſuch overplus money was to be placed out at intereſt, to in- 


ereaſe the fund. The teſtator then gave power to his truſtees to ſell timber, and 


other wood growing on any part of his eſtate, and to make leaſes for three lives, and 
take fines thereon ; which money ſo to be raiſed by the ſale of timber, and fines, was 


to be applied to increaſe and augment the ſinking fund. Then followed a proviſo, 
that if any of the creditors ſhould call in their reſpective debts, and his truſtees could 


not raiſe the ſame by the ways and means aforeſaid, or by an aſſignment of ſuch cre- 
ditors' ſecurities, then and ſo often it ſhould be lawful for his truſtees; to ſel] all, 
or any part of the eſtate compriſed in the 500 years term, for the payment of ſuch 
debts as could not be ſatisfied by any other means; and if any overplus ſhould ariſe 


from ſuch ſale, the ſame was to be applied to increaſe the ſinking fund. And ſubject 
to the truſts of the term, the teftator deviſed his eſtate to ſeveral perſons named in 


his will, ſucceſſively in tail male, and the ultimate remainder in fee to his own right 
heirs. By a codicil dated the 13th of April 1738, the teſtator revoked ſeveral of the 
deviſes and limitations in his will, and made other diſpoſitions of his eſtate, and he 
alſo deviſed to his truſtees, all his new purchaſed lands, to the ſame uſes as the reſt 


of his eſtate was limited by his will and codicil. But the teſtator before his death. 


purchaſed other lands, of which he made no diſpoſition, fo that the ſame deſcended 


to his heir at law. The bill was brought by creditors, againſt the executors, deviſees, 
and heir at law, to have the teſtator's aſſets marſhalled for the payment of his debts; 


and on the hearing, Lord Hardwicke ſaid, that the eſtate which was made ſubject by 
the teſtator's will to a term of 500 years for the payment of debts, muſt firſt be ap- 
plied, before the c:-ditors could come upon the eſtate which had deſcended to the 
heir at law. For if a teſtator has created a particular truſt, out.of- particular lands, 
and ſubje ct to that trult deviſed them over, the deviſees can take no benefit but of 
the remainder, after the whole burthen upon it is diſcharged ; and as to that, the heir 
at 
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at law ſtands in a better place than the deviſees. The next queſtion was between the 


deviſees of the real eſtate, which paſſed by the codicil, and the heir at law; and un- 
doubtedly, according to the determination of Galton v. Hancock, ante p. 478. the 
aſſets deſcendible on the heir, muſt be applied to the payment of debts, before the 
lands can be diſcharged which are ſpecifically deviſed. Powis v. Corbet, 3 Atk. 556. 


7. Actions at law were brought by ſeveral of the bond creditors of a teſtator, 
againſt his heir at law, who was alſo his deviſce. A bill was alſo brought againſt 
him by other bond creditors, to have a ſatisfaction out of the real and perſonal aſſets; 
and in that ſuit a decree was obtained, directing an account of the debts, and a ſale 
of the real aſſets deſcended, in order to a ſatisfaction of them. The heir afterwards 
brought his bill againſt the bond creditors, who were ſuing him at law, for an in- 
junction to reſtrain their further proceedings; inſiſting, that after a decree of a Court 
of Equity for a ſale, there was no inſtance of creditors being ſuffered to proceed at 
law, to affect the eſtate ſo directed to be ſold; becauſe the fund itſelf, by which ſatis- 
faction is to be made to creditors, is taken from the heir, who is brought before the 
court in reſpect of his title only, and not of his perſon, On a motion being made 
for this injunction, Lord Hardwicke delivered his opinion to the following effect. 
The juſtice of the caſe is very clear, It muſt be conſidered what 1s the rule of pro- 
ceeding in this court, and at law, againſt the heir. To clear the way, it is neceſ- 
fary to conſider, in what reſpect the caſe of an heir at law, charged for a debt of his 
anceſtor by ſpecialty, is like the caſe of proceeding againſt an executor, or admi- 


niſtrator, and in what they differ. In both caſes, the Court aims at equality of 


ſatisfaction, as far as poſſible. In the preſent conſtitution of the law of England, both 
in this court, and in courts of common law, there is ſome confuſion and inconve- 
nience, in reſpect of the adminiſtration of aſſets, both real and perſonal ; and there- 
fore it has been deſired, that a new proviſion ſhould be made by tht Legiſlature con- 


cerning it. A direction was given to the Judges, that a bill ſhould be brought in 
as to the perſonal aſſets; and a ſhort bill was brought in upon the caſe of Morrice v. 


The Bank of England, ante p. 460. but laid aſide from the difficulty, and the time; 
but that equality, as far as it can be brought within the rule of law and equity, is what 
is aimed at. To conſider in what reſpe& they differ. In reſpect of the nature and 
ground of the charge againſt each; which as to the executor or adminiſtrator, is not 


quite as ſtanding, in the place of the teſtator, or inteſtate, but in reſpect of the eſtate 


come into their hands; and therefore the charge is in the detinet only, not the debet. In 
an action againſt the heir at law for a debt of his anceſtor upon ſpecialty, the ground 
of the charge is, that he is bound as well as the anceſtor; and therefore it is in the 


| debet and detinet, as it would have been againſt the anceſtor; and the law gives him 


liberty to diſcharge himſelf, by pleading nothing by deſcent, or but ſo much ; which plea, 
if found falſe, he is charged as a perſon bound for the whole debt, if he had but one 
acre; which is not the caſe of an executor, who is charged only for ſo much as 
comes to his hands, notwithſtanding ſuch plea ſhould be found falſe. Then to con- 
ſider in what reſpect they are alike. In actions at law againſt an executor or admi- 
niſtrator, by ſeveral creditors, he may confeſs judgment to which he pleaſes, though 
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to one who brought his action ſubſequent to the reſt, and may plead that judgment 
againſt the others; and that he had nothing further, and ſo diſcharge himſelf. Then 
where one creditor ſues at law, and another by bill in equity, the executor has then 
no remedy, though a decree is obtained here; for he cannot plead that decree at 
law, becauſe the courts of law do not give allowance to it. So that though the de- 
cree 1s obtained here firſt, yet the creditor at law may proceed againſt him, and take 
the aſſets out of his hands; and the executor has no other remedy than to bring a 
bill here, ſetting forth that decree, and to obtain an injunction againſt that other 
creditor, to ſupport the decree of this court, and to prevent a double charge. During 
the courſe of theſe two cauſes, the executor cannot bring a bill for an injunction, 
as the Court cannot tell which will obtain judgment firſt; for if the creditor ſuing at 
law does, he muſt be firſt ſatisfied, as he will then gain a preference in courſe of ad- 
miniſtration, both in law and equity. But if the decree is fiſt obtained, the Court 
will then reſtrain ; which was the ground of the caſe of Merrice v. Bank of England; 
for had not the creditor, who ſued in this court, obtained a decree fi:ſt, and the 
quantum of the demand been thereby aſcertained, the Court would not have interpoſed 
by injunction againſt the other creditors as it did; which was affirmed by the Lords; 
an injunction being the only method by which the Court can eſtabliſh its decrees. 
So if ſeveral creditors proceed in this court for ſatisfaction by different bills, the 
Court will not ſtop the ſuit of one, becaule of the pendency and priority, which may 


be gained; although this creates an intanglement and difficulty upon the eſtate. 


Accordingly, in ſuch a caſe of five different bills againſt an executor, who was ready 
to adminiſter the aſſets, and applied to the Court to have them all heard together; 
for that purpoſe Sir 7eſeph Jeky!l, who was willing to attain that equality, poſtponed 
the cauſes; which order, upon motion to Lord King, was diſcharged; for that before 
a decree obtained, the proceedings in law or equity could not be ſtopped, or the 
chance prevented of gaining a priority in point of payment, in the adminiſtration of 
aſſets; but he did not doubt the granting an injunction, if a decree was obtained; 
becauſe the executor could not plead it at law; which is the caſe here. Then conſider 
how it ſtands as to the heir at law, who is alſo deviſee in the will; but that makes no 
difference; for a deviſe to the heir at law is conſidered as land deſcended in this 
court; and does not want the aid of the Atatute of frauds. It is ſaid, that during the 
courſe of the cauſe, the heir at law applied for an injunction, which was diſſolved ; 
and therefore it would be inconſiſtent in the Court to grant one now. But there is 
no inconſiſtency, upon the principle of comparing it to the caſe of an executor or ad- 
miniſtrator; becauſe it was during the courſe of the cauſes, when there was no ground 
to grant an injunction ; as the judgment at law might be obtained before the decree 
here, and thereby gain a preference. But now the Court is to ſupport its own ju- 


riſdiction, and give the benefit of the decree, which is obtained, to the creditors 


intitled to it; and conſequently by injun&ion or order, to reſtrain the others from 
proceeding at law, Conſider it on the common ground of a decree for ſale, for the 
ſatisfaction of a bond creditcr ; not only where it is in behalf of himſelf and others, 
but even where the bill is for ſatisfaction of his own particular debt; the conſtant 
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at law ſtands in a better place than the deviſees. The next queſtion was between the 


deviſees of the real eſtate, which paſſed by the codicil, and the heir at law; and un- 
doubtedly, according to the determination of Galton v. Hancock, ante p. 478. the 
aſſets deſcendible on the heir, muſt be applied to the payment of debts, before the 
lands can be diſcharged which are ſpecifically deviſed. Powis v. Corbet, 3 Atk. 556. 


7. Actions at law were brought by ſeveral of the bond creditors of a teſtator, 
againſt his heir at law, who was alſo his deviſce. A bill was alſo brought againſt 
him by other bond creditors, to have a ſatisfaction out of the real and perſonal aſſets; 
and in that ſuit a decree was obtained, directing an account of the debts, and a ſale 
of the real aſſets deſcended, in order to a ſatisfaction of them. The heir afterwards 
brought his bill againſt the bond creditors, who were ſuing him at law, for an in- 
junction to reſtrain their further proceedings; inſiſting, that after a decree of a Court 
of Equity for a ſale, there was no inſtance of creditors being ſuffered to proceed at 
law, to affect the eſtate ſo directed to be fold; becauſe the fund itſelf, by which ſatis- 
faction is to be made to creditors, is taken from the heir, who is brought before the 
court in reſpect of his title only, and not of his perſon, On a motion being made 
for this injunction, Lord Hardwicke delivered his opinion to the following effect. 
The juſtice of the caſe is very clear. It muſt be conſidered what is the rule of pro- 
ceeding in this court, and at law, againſt the heir. To clear the way, it is neceſ- 
ſary to conſider, in what reſpect the caſe of an heir at law, charged for a debt of his 
anceſtor by ſpecialty, is like the caſe of proceeding againſt an executor, or admi- 
niſtrator, and in what they differ. In both caſes, the Court aims at equality of 
ſatisfaction, as far as poſſible. In the preſent conſtitution of the law of England, both 
in this court, and in courts of common law, there is ſome confuſion and inconve- 
nience, in reſpect of the adminiſtration of aſſets, both real and perſonal; and there- 
fore it has been deſired, that a new proviſion ſhould be made by the Legiſlature con- 


cerning it. A direction was given to the Judges, that a bill ſhould be brought in 


as to the perſonal aſſets; and a ſhort bill was brought in upon the caſe of Morrice v. 
The Bank of England, ante p. 460. but laid aſide from the difficulty, and the time; 


but that equality, as far as it can be brought within the rule of law and equity, is what 


is aimed at. To conſider in what reſpe& they differ. In reſpect of the nature and 
ground of the charge againſt each; which as to the executor or adminiſtrator, is not 


quite as ſtanding in the place of the teſtator, or inteſtate, but in reſpect of the eſtate 


come into their hands; and therefore the charge is in the detinet only, not the debet. In 
an action againſt the heir at law for a debt of his anceſtor upon ſpecialty, the ground 
of the charge is, that he is bound as well as the anceſtor; and therefore it is in the 
debet and detinet, as it would have been againſt the anceſtor; and the law gives him 
liberty to diſcharge himſelf, by pleading nothing by deſcent, or but ſo much; which plea, 
if found falſe, he is charged as a perſon bound for the whole debt, if he had but one 
acre; Which 1s not the caſe of an executor, who is charged only for ſo much as 
comes to his hands, notwithſtanding ſuch plea ſhould be found falſe. Then to con- 
ſider in what reſpect they are alike. In actions at law againſt an executor or admi- 
niſtrator, by ſeveral creditors, he may confeſs judgment to which he pleaſes, though 


0 


Aſtets. 


to one who brought his action ſubſequent to the reſt, and may plead that judgment 
againſt the others; and that he had nothing further, and ſo diſcharge himſelf. Then 
where one creditor ſues at law, and another by bill in equity, the executor has then 
no remedy, though a decree is obtained here; for he cannot plead that decree at 
law, becauſe the courts of law do not give allowance to it.. So that though the de- 
cree 1s obtained here firſt, yet the creditor at law may proceed againſt him, and take 
the aſſets out of his hands; and the executor has no other remedy than to bring a 
bill here, ſetting forth that decree, and to obtain an injunction againſt that other 
creditor, to ſupport the decree of this court, and to prevent a double charge. During 
the courſe of theſe two cauſes, the executor cannot bring a bill for an injunction, 
as the Court cannot tell which will obtain judgment firſt; for if the creditor ſuing at 
law does, he muſt be firſt ſatisfied, as he will then gain a preference in courle of ad- 
miniſtration, both in law and equity. But if the decree is firſt obtained, the Court 
will then reſtrain ; which was the ground of the caſe of Merrice v. Bank of England; 
for had not the creditor, who ſued in this court, obtained a decree firſt, and the 
guantum of the demand been thereby aſcertained, the Court would not have interpoſed 
by injunction againſt the other creditors as it did; which was affirmed by the Lords; 
an injunction being the only method by which the Court can eſtabliſh its decrees. 
So if ſeveral creditors proceed in this court for ſatisfaction by different bills, the 
Court will not ſtop the ſuit of one, becauſe of the pendency and priority, which may 
be gained; although this creates an intanglement and difficulty upon the eſtate. 
Accordingly, in ſuch a caſe of five different bills againſt an executor, who was ready 
to adminiſter the aſſets, and applied to the Court to have them all heard together; 
for that purpoſe Sir 7e/eph Jeky!l, who was willing to attain that equality, poſtponed 
the cauſes; which order, upon motion to Lord King, was diſcharged; for that before 
a decree obtained, the proceedipgs in law or equity could not be ſtopped, or the 
chance prevented of gaining a priority in point of payment, in the adminiſtration of 
aſſets; but he did not doubt the granting an injunction, if a decree was obtained; 
becauſe the executor could not plead it at law; which is the caſe here. Then conſider 
how it ſtands as to the heir at law, who is alſo deviſee in the will; but that makes no 
difference; for a deviſe to the heir at law is conſidered as land deſcended in this 
court; and does not want the aid of the fatute of frauds. It is ſaid, that during the 
courſe of the cauſe, the heir at law applied for an injunction, which was diſſolved ; 
and therefore it would be inconſiſtent in the Court to grant one now. But there is 
no inconſiſtency, upon the principle of comparing it to the caſe of an executor or ad- 
miniſtrator ; becauſe it was during the courſe of the cauſes, when there was no ground 
to grant an injunction; as the judgment at law might be obtained before the decree 
here, and thereby gain a preference. But now the Court is to ſupport its own ju- 
riſdiction, and give the benefit of the decree, which is obtained, to the creditors 


| Intitled to it; and conſequently by injun&ion or order, to reſtrain the others from 


proceeding at law, Conſider it on the common ground of a decree for ſale, for the 
ſatisfaction of a bond creditor ; not only where it is in behalf of himſelf, and others, 


but even where the bill is for ſatisfaction of his own particular debt; the conſtant 
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courſe of the Court being to direct an account of all the bond debts of the teſtator, or 
inteltate, with liberty to come for a ſatisfaction; without which no decree for a ſale can 
be; for as they have all a lien againſt the heir, who is bound as well as the anceſtor, 
they are all inticled to receive ſatisfaction, and might otherwiſe ſue at law notwithſtand- 
ing the decree for ſale by this court; but it would be very miſchievous, ſhould the 
Court ſuffer anotner bond creditor, who has not obtained judgment, after a decree for 
ſale, to proceed againſt the eſtate; as the effect of a ſale could not be had during the 
continuance of the levari on the judgment; which muſt be removed in order to a ſale. 
The Court cannot by an order iſſuing out of this decree, compel that creditor, who 
has got a legal title in his own right, to join in a ſale, as it may a truſtee, nor need a 
new bill be brought to compel him, as it may be better done now, and with leſs ex- 
pence, when all parties are before the Court. I will give an inſtance, wherein the 
Court would relieve the heir, notwithſtanding the bond creditor had a clear remedy ar 
law. The ſtatute has changed the law, not only with regard to the lands deviſed, 
but lands deſcended ; in an action by a bond creditor, before the ſtatute, if there was 
an alienation before the teſte of the original writ, riens per de cent at the time of the 
writ purchaſed was a defence, and then no ground at law to charge with the value; 
which is altered by the ſtatute. If then the Court had decreed a ſale, in which the 
heir was joined, and another bond creditor brings an action at law to have ſatisfaction 
out of it, upon his pleading riens per deſcent, according to that alteration, he will 


be charged with the ſum of money, for which the eſtate ſold, he having joined in the 
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conveyance; nor would the common law court take notice, that it was done by ſale 
in this court; but upon a bill by the heir at law, he would have an injunction; other- 
wiſe it would be a great hardſhip on him; for after recovery againſt him for the value 


| of the lands deſcended, he muſt take his chance, whether the lands decreed to be ſold 


would ſell for ſo much, as he is obliged to pay. But the chief conſideration is the im- 
poſſibility to have a ſatisfaction, unleſs the Court ſupports it's decrees; the principle 
of which is, that the Court does not take away the priority of a creditor; but only 
ſupports its rule, that a decree of this court is equal to a judgment at law; and then 
a preference will be given in priority of time only, as in judgment in the courts at 
law. It is juſt therefore to grant an injunction now, and not to put the heir at law 
to bring a new bill. And the Court will take notice, that upon that judgment reco- 


vered this equity arifes. Martin v. Martin, i Vez. 211, 


8. Mrs. Hay, in the life-time of her huſband, levied a fine of her own eſtate, and 
made it ſubject to a debt of 2020 J. which had been contracted by him; after her 
huſband's death, ſhe borrowed 400 1. for her own uſe, and by an mdorſement upon 
the mortgage, ſhe agreed that the eſtate ſhould ſtand charged with this 400 J. The 
queſtion in the cauſe was, How far ſimple contract creditors were entitled to come 
upon her real eſtate, in her life-time, in the place of ſpecialty creditors ? Lord Hard- 
wicke ſaid, the rule of the court, as to marſhalling aſſets, and directing ſimple con- 
tract creditors to ſtand in the place of ſpecialty creditors, pro tanto, to receive ſatisfac- 
tion, is a very juſt and beneficial rule, and ought to be adhered to; and the Court leans 


and 


Allets. F 


and endeavours to bring creditors within that rule, and extends it, that all the creditors 
may receive ſatisfaction. Yet it muſt be as between the real and perſonal aſſets of a 
perſon deceaſed; for the Court has no right to marſhal the aſſets of a perſon alive; it 
not being ſubject to ſuch a juriſdiction of equity till the death. Nor can the Court 
extend this relief to creditors, further than the nature of the contract will ſupport it; 
therefore it muſt be a ſpecialty creditor of the perſon whoſe aſſets are in queſtion ; 
ſuch as might have remedy againſt both real and perſonal, or either, of the debtor de- 
ceaſed ; it not being every ſpecialty creditor, in whoſe place the ſimple contract cre- 
ditors can come to affect the real aſſets, viz. where the ſpecialty creditor himſelf can - 
not affect the aſſets, as where the heirs are not bound; and ſuch it is here, heirs not 
being bound in the covenant. Now to apply theſe general rules to the debts in queſ- 
tion; for ſuch debts, upon which there might be a remedy againſt her in her life, or 
againſt her repreſentative after her death, the ſimple contract creditors are intitled to 
receive ſatisfaction fro tanto; and therefore for the 400 l. as being a ſpecialty debt up- 
on her own bond, after the huſband's death, ſatisfied out of her perſonal aſſets; but 
not as to the 2c00/. which there is no ground to make her perſonal debt, or any 
debt of her's. It was originally her huſband's, nor could the then make herſelf liable 
by contract. T here is no covenant for her payment of the money; nor is there ſuch 
a covenant, upon which any remedy could be againſt ker perſonal eſtate, unleſs ſhe 
had been guilty of a breach; all the covenant being, that the eſt ite ſhould ſtand charg- 
ed. This covenantee therefore could not have brought an action, or other remedy 
againſt her repreſentative, becauſe there was no breach. Then there is nobody, in 
whoſe place to come pro tanto; and this is a caſe for which the Court never would 
ſtrain, however liberal they are in ſuch caſes, in the conſtruction for creditors ; for it is 
material in this caſe, that it is the huſband's debt; and the intent was not to change the 
nature of it, and to make it her deht, for it is only recited in the deed; and the recital 
of a debt under hand and ſea], has been held to be no ſpecialty debt, although recited 
in a deed ; for it muſt ſtand on its own force; and ſo IJ have known it determined by 
Sir Joſeph Jekyll. Lacam v. Mertins, i Fez. 312. 


9. Jane Charchill, by her will, deviſed her real eſtate to truſtees, in truſt to be 
ſold, and to apply the money thence ariſing, to certain uſes in her will mentioned. 
She then directed, that her debts and legacies ſhould be paid out of her perſonal 
eſtate, and appointed the truſtees her executors, and gave them all the reſidue of 
her perſonal eſtate, and of the money which ſhould ariſe by ſale of her real eſtate, to 
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be by them diſpoſed of for the benefit of ſuch charities as they ſhould think proper; 


and particularly recommended to them the hoſpital at Bath. The truſtees and 
executors brought their bill for the directions of the Court, as to the execution of 
the truſts of this will; and one of the queſtions was, Whether the aſſets of the 
teſtatrix could not be ſo marſhalled, as that the ſeveral other legacies might be paid 
out of the real eſtate, ſo as to leave the reſidue of the perſonal eſtate for the benefit 
of the charity? But Lord Hardwicke ſaid, that he thought himſelf not warranted 
to ſet up a rule of equity, contrary to the common rules of the court, merely to 
ſupport a bequeſt, which was void by the ſtatute of Mortmain. Beſides, it would 


3R2 be 
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be contrary to the expreſs direction of the teſtatrix, that her debts and Tegacies 
ſhould be paid out of her perſonal eſtate, which is the natural fund; and if the heir 
or deviſee of the real eſtate is ſued by a bond-creditor, he may ſtand in the place of 
that creditor, to be reimburſed out of perſonal aſſets. Where there are two differ- 


ent funds for the payment of debts and legacies, the Court will always, for the fur- 
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therance of juſtice, as in the caſe of debts, or to comply as far as they conſiſtently 
can with the teſtator's intention in the caſe of legacies, order each particular to be 
paid out of that fund which is legally liable to ſuch payment. But the aſſets 
cannot be ſo marſhalled, as to ſupport a legacy contrary to law. Mogg v. Hodges, 
2 Vez, 52. 


10. Elizabeth Phillips by her will, deviſed her real eſtate to her daughter Martha, 
and her heirs for ever; but if ſhe ſhould marry with any ſon of A. B. then the 
deviſe was to be void; and in that caſe, the teſtatrix deviſed her real eſtate to trul- 
tees, for her daughter Mary, and the heirs of her body. Then followed a proviſo, 
that if her daughter Mary ſhould marry with the conſent of the truſtees, or the 


major part of them, but not otherwiſe ; the teſtatrix gave her a legacy of 8001. 


and ſhe charged all her real eſtate with the payment of her debts, and legacies, of 


all kinds, and appointed her daughter Martha ſole executrix, and reſiduary legatee. 


Aſter the teſtatrix's death, her daughter Mary intermarried with the plaintiff, but 


no conſent of the truſtees was had previous to the marriage; and therefore the legacy 


of 8o0 l. remained unpaid. She afterwards dying, the plaintiff, as her adminiſtrator, 
brought his bill for paymeht of the legacy. One of the queſtions made upon the 
hearing was, Whether this ſhould be conſidered as a legacy charged originally upon 
the perſonal eſtate, or whether, in caſe that ſnould prove inſufficient to pay all the debts 
and legacies, the real eſtate ſhould be conſidered as an auxiliary fund? As to this 


* queſtion Lord Hardwicke ſaid this being an original perſonal legacy, the plaintiff is 


intitled to have an account of the teſtatrix's perſonal eſtate, but not of her real eſtate; 
ſo that another queſtion ariſes, namely, Whether this Court ſhould not marſhal the 
aſſets of the teſtatrix in ſuch a manner as, if poſſible, to give the plaintiff ſatisfaction 


for the legacy? And I am of opinion, that the Court ought to do ſo; for the other 


legatees and creditors under this will, have both the real and perſonal eſtates for their 


ſecurity, but here is a perſonal. legacy, payable out of the perſonal eſtate, which can— 
not be charged upon the real eſtate, directly; and therefore I will turn all the reſt of 
the legacies and debts upon the real eſtate, and thereby leave ſo much of the perſonal. 


| eſtate as ſhall be ſufficient to pay this legacy. Rheniſh v. Martin, 1 Wilſon. 130. 
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11. Villiam Roberts, by his will, gave ſeveral legacies to the defendant, and other 
perſons, and then deviſed his real eſtates in truſt for two perſons, who were his heirs 
at law; and therefore in caſe of an inteſtacy, would have taken as coparceners, By 
a codicil, the teſtator gave the defendant a legacy of 3000/1. over and above the le- 
gacy given by his will; and directed his executrix and truſtees to pay this additional 
legacy, and charged'all his real and perſonal eſtate whatſoever with the payment of 
it. The perſonal eſtate having been exhauſted in the payment of this legacy, the 

: queſtion 
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queſtion was, Whether the other legatees ſhould not ſtand in the place of the 30004. 
legatee, and be paid out of the real eſtate? After the caſe had been argued, Lord 
Hardwicke was clearly of opinion that they might; ſaying, that there is not a more 
uſeful power in this court, than that of marſhalling aſſets; for where there are cre- 


ditors, and legacies given to children for their portions, if the law was to have its 


full force, though the reaſon of it was good when it was originally framed, yet if the 
creditors were to exhauſt the perſonal eſtate, it would tend to the ruin of families. 
The preſent is a deviſe to the heirs at law, but it is ſuch as they muſt take by pur- 
chaſe. By the codicil, 30004. is given to the defendant, over and above all other 
legacies given by the will, and the teſtator declares his intention to be, that notwith- 
ſtanding any bequeſt or deviſc, his real eſtate ſhall be ſubject to the payment of this 
3000/7, One rule of marſhalling aſſets is clear, that where there are debts by ſpecialty, 
and legacies, and no deviſe made of the real eſtate, but it is ſuffered to deſcend, if the 
creditors exhauſt the perſonal eſtate, the legatees may ſtand in their place, and come 
upon the real eſtate. This is againſt an heir at law. It is equally clear, that if one 
deviſes his real eſtate, and gives general pecuniary legacies, not charged on that 
eſtate, and dies, leaving ſpecialty debts which exhauſt the perſonal eſtate, the lega- 
tees ſhall not ſtand in their place, and come on the real eſtate; becauſe it was the 


teſtator's intention, that the deviſee ſhould have the real eſtate, as well as that the 


legatees ſhould be paid. So where a man has only perſonal eſtate, and gives ſpe- 
cific, as well as general legacies, if the creditors exhauſt the general aſſets, yet the 
general legatees ſhall not ſtand in their place, and come upon the ipecific legacies. 
But if one, having both real and perſonal eſtate, makes his will, being indebted by 
ſpecialty, and after giving ſpecific legacies, diſpoſes of the reſt and reſidue of his real 
and perſonal eſtate; if the creditors exhauſt the perfonalty, the legatees may ſtand in 
their place, and come upon the reſiduary deviſee, becauſe he has only the reſt and re- 
ſidue. Hanby v. Roberts, Amb. 127. 


12. In this caſe, the reſidue of a real and perſonal eſtate was Jeviſed to charitable 
uſes; and one of the queſtions in the cauſe was, How the aſſets. ſhould be marſhalled? 


but they might have the benefit of the old rule. When there are general legacies, 
and the teſtator has charged his real eſtate with the payment of all his legacies, if the 
perſonal eſtate is not ſufficient to pay the whole, the Court has ſaid, the legacy to 
the charity ſhall be paid out of the perſonal eſtate; and the reſt out of the real eſtate, 


in order that the teſtator's will may be performed in toto. Attorney General v. Graves, 


Ainb. 155. 158. 


13. Chanles Leigh, being ſeiſed of a real and perſonal eſtate, made his will, and there- 
by, after ving ſome ſpecific legacies to Lady Barbara, his wife, and ſeveral lega- 
cies to the plaintiff, deviſed all his real eſtate, both frechold and copyhold, to his 
wife, for life, with remainder to Thomas, Lord Leigh, for life, remainder to truſtees, to 
preſerve, &c. remainder to the ſecond and other ſons of Thomas, Lord Leigh, in tail 
male, with remainder to the teſtator's right heirs. The bill was brought by the 
plaintiffs, to be paid their legacies, and in caſe any of the perſonal eſtate had been 
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exhauſted in che payment of debts by ſpecialty, that the plaintiffs might ſtand in 
the place of ſuch creditors, and be paid out of che real eſtate. The principal 
queſtion in the cauſe was, Whether the plaintiffs, as legatees, had a right to ſtand 
in the place of the ſpecialty creditors generally? After this queſtion had been ar- 
gued, Lord [/ardiicke was of opinion, that the plaintiffs had a right to ſtand in the 
place of the mortgagees, and to have ſatisfaction out of the real eſtate, for what 
they ſnould exhauſt of the perſonal. But his Lordſhip ſaid, there is a diffrrence as 
to a bond d. br. A mere ſpecialty debt is no lien on the land, in the hands of the 
abligor, his heir, or deviſce; but a mortgage is a lier, and an eſtate in the lands. 
By the deviſe of land mortgaged, nothing paſſes in point of law, but the equity of 
redemption, if it is a mortgage in fee; and if for years, the reverſion and equity 
of redemption paſſes. Before the ſtatute againſt frandulent deviſes, the deviſce of 
land in mortgage, could nat take to the prejudice of ſimple contract creditors, He 
muſt have come here for the benefit of his deviſe, and then the Court would 
have made terms for the ſimple contract creditors; namely, that they ſhould 
ſtand in the place of the ſpecialty creditors. Ferreſler v. Lord Leigh, Amb. 171. 


14. B. J. being poſſeſſed of a term of years in land, and other perſonal eſtate, 
deviſed the reſidue of his real and perſonal eſtate to truſtees, for the benefit of a charity. 
The queſtion was, Whether the leaſchold eſtate ſhould not be nrſt applied in pay- 
ment of debts and legacies, fo as to let the charitable bequeſt take place out of the 
reſt of the aſſets? Aſter the caſe had been argued, Lord Hardwicke ſaid, the reaſon 
of marſhalling aſſets, as well perſonal as real, is always ut res magis valeat quam pereat, 
As where there are general legacies charged on real eſtate, if the perſonal eſtate is 
not ſufficient to pay the whole, the legacy to the charity ſhall be paid out of the per- 
ſonal eſtate, and the reſt out of the real. So where there is a particular diſpoſition 
of the different ſpecies of eſtates, enumerating them, and in the deviſe of the reſidue, 
one of them is left out, that part ſhall be applied firſt. So alſo, when there is a charge 
on the real eſtate, and part of it is left undiſpoſed of, and deſcends, that part ſhall be 
firſt applied, vide Galton v. Hancock, ante p. 478. 480. ca. 2, 3, 4. The ſame rule might 
prevail in the preſent caſe, for though this Court will not ſec up a new rule of mar- 
ſhalling aſſets, in order to defeat and avoid the ſtatutes of Mortmain, yet the old 
rules may and ought to be applicd, as before thoſe ſtatutes. The bequeſt here is 
good as to all the perſonal eſtate, except the leaſehold; but yet the leaſehold cannot 
go to the executors; 1ſt. Becauſe the teſtator has uſed words to ſhew his intention 
of giving it away; and 2d. Becauſe they are excluded from the undiſpoſed reſidue, 
by having legacies. Therefore it goes to the next of kin, and ſhall, according to the 
above rules, be firſt applied in the payment of debts and legacies, as a real eſtate 
deſcending would be, before that part which is deviſed. And there being, in this 
caſe, more debts and legacies than the leaſchold eſtate would extend to pay, his 
Lordſhip ordered it to be ſold; and the deficiency to be made up out of the other aſſets, 
and the reſt to be applied to the charity. Attorney General v. Tomkins, Amb. 216. 

15. M. P. by will, deviſed all her freehold and leaſehold eſtates to truſtees, in truſt 
to be ſold, and to apply the money for the benefit of a charity; and in caſe the par- 

| 3 ticular 
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ticular chatity could not by law take place, according to her directions, then ſhe 
ordered her truſtees to lay out the money in charitable vles, as near to her intention as 
could be, and the laws would permit. The teſtatrix then gave the reſidue of her 
eſtate, to ſuch uſes, intents, and purpoſes, as aforeſaid, The cauſe was firſt heard at the 
Rolls, when his Honor declared, that the deviſe of the freehold and leaſehold eſtates 
to the charity was void; and ordered an account to be taken of the perſonal eſtate. 
But on a ſecond hearing, for further directions, his Honor was of opinion, that the 
truſtees were intitled to have the aſſets marſhalled, by applying the leaſehold in the firſt 
place, in the payment of debts and legacies, in order to leave more of the perſonal 
eſtate free and clear for the purpoſes of the charity. From this laſt decree there was 
an appeal to the Lord Chancellor Northington ; and after the caſe had been argued, 
and his Lordſhip had taken time to conſider, he delivered his opinion to the fol- 
lowing effect. As to the freehold, there can be no doubt that muſt go to the heir 


at law; and the deviſe of the leaſchold being equally void, that mult fall into the 


reſiduum. The queſtion then is, Whether the Court ſhall marſhal the aſſets, and by 
applying the leaſchold in the firſt place to the payment of debts, Jeave the other 
aſſets to be applied to the charity; and by that means do per obliquum, what could 
not be done per direFum? The old rule of marſhalling, was in the caſe of a perſon 
having a double fund to reſort to, and of another perſon having a demand upon one 
of thoſe funds; the Court has turned the perſon having the double ſecurity, upon 
that fund which was not liable to the other perſon's demand, in order to leave thet 
fund open which was. That was attended with no inconvenience to any perſon, and 
it effectuated the intention; but this would be a method to elude the ſtatute, which 
I will not do. His Lordſhip therefore reverſed the decree appealed from, except 
fo far as related to the account, and the coſts. Attorney General v. Tyndall, 
Amb, 614. | | 

16. V. M. by his will, diſpoſed of the reſidue of his perſonal «ſtate in theſe words, 
« My will is, that the remainder of all my effects, annuities, mortgages, bonds, or 
« notes, with my houſehold furniture, &c. be ſold; and what money they ſhall ſell 
« for, I give to two charity-ſchools for boys and girls of St. Andrew's, Holborn, now 
« kept in Hatton Garden, towards their education and clothing for ever, to be divi- 
« ded into two equal parts, half to each ſchool.” Part of the teſtator's perſonal 
eſtate conſiſted of mortgages for years; and one of the queſtions ariſing upon this 
will was, Whether the Court would not marſhal the aſſets, and apply the mortgages 
in the firſt place to the payment of the debts, ſo as to leave the larger fund for the 
charity? The cauſe was heard at the Rolls, and his Honor diſtinguiſhed berween 
the caſe where a mortgage is given as a ſpecific bequeſt, and where it paſſes by the 
reſiduary deviſe, and is enumerated and deſcribed among the different ſpecies of 
eſtates of which the reſidue conſiſts. In the former caſe, it cannot be firſt applied to 
pay debts, but in the latter it may; and therefore his Honor gave directions accor- 
dingly, that the mortgages ſhould be firſt applied. This was ſaid to be not properly 
the marſhalling of aſſets, but the arranging the different ſpecies of perſonal eſtate, 
Attorney General v. Caldweil, Amb. 635. 
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17. F. K. by her will, deviſed her real and perſonal eſtate to truſtees, in truſt to 
be ſold, and after payment of her debts and funeral expences, to apply the reſidue 
of the money to certain charitable purpoſes in her will mentioned. After the teſta- 
trix's death, the truſtees brought their bill in Chancery, to have the directions of 
the Court in executing the truſts of this will; and the queſtion was, Whether the 
Court would ſo marſhal the aſſets, by directing the debts to be paid out of the real 
eſtate, as to leave the perſonal eſtate clear, ſo that the deviſe to the charity might 
take effect? Mr. Baron Smythe, who ſat for the Lord Chancellor, declared his opi- 
nion, that the debts could not be thrown upon the real eſtate, and that the caſes of 


Mogg v. Hodges, ante p. 491. ca. 9. and Attorney General v. Tindal, ante p. 424. 
ca. 15. were in point. Foſter v. Blackden, Amb. 704. 


18. So in another caſe, where the Maſter of the Rolls had directed the aſſets to 
be marſhalled in favour of charity legacies, the Lord Chancellor Bathur/t, at the 
diſtance of twelve years from the time of pronouncing the decree, reverſed it upon 
the authority of the preceding caſe. Hillyard v. Taylor, Amb. 713. 


19. So alſo, where a teſtator directed his truſtees to poſſeſs themſelves of bis eftates 
and ſubſtance, and to pay all his juſt debts; Lord Thurlow held it to be a moſt direct 
charge, and that the legatees muſt come upon the real eſtate, ſo far forth as the pet- 
ſonalty had been applied in the payment of debts. 2 v. Cook, 3 Brown 347- 
* v. Fe ditto 351. 2. Webſter v. Alſop, 35 2. u 
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I. What Right or Intereſt may be aſſigned in Equity, et è contra. 
II. What is a good Aſſignment at Law. 


I. What Right or Interęſt may be aſſigned in Equity. 


I. HE plaintiff in this caſe claimed under a term of years, which originally 
belonged to one Herbert, and after having been granted to different perſons, 
veſted at laſt in one Charles Grake, his reſiduary legatee, and one Sedgwick, his 
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executor, In May, 1727, Suſan Grake created a new term out of the old one, by 
granting an under-leaſe to Richard James, for thirty-ſix years, rendering a rent of 
701. per ann. The executor of Charles Grake did not join in this leaſe, and there- 


fore only the equitable intereſt in the premiſſes paſſed by it. In 1728, Richard 


James made a mortgage of the eſtate to one Valliant, and on the 3 iſt of May, in that 
year, Snſan Grake, or her repreſentatives, aſſigned to Valliant the reſidue of the term 
of thirty-ſix years, together with another reverfionary term of cwenty years in theſe 
premiſſes; ſo that Valliant became not only a mortgagee under Richard James, but 
was like wiſe intitled to the rent of 70 l. per amm. which before belonged to Su/an 
Grake. Soon afterwards, Richard James built ſome new houſes upon the premiſſes, 
in conſideration of which, Valliant agreed to pay him a rent of 207. per ann. and in 
order to ſecure the payment of this rent, FValliaut demiſed the premiſſes to a truſtee, 
in truſt to pay the rent of 207, per ann. to Richard James; and as to the reſidue, for 
the benefit of /Yalliaut, Matters flanding thus, Valliant would have had a remedy 
againſt James, for the Jol. per ann. and James would have been intitled to a de- 
duction of the 207. per ann. In Ju, 1731, James made an aſſignment to one 
Dodemede, of his equity of redemption of the thirty-ſix years term, and alſo of the 
rent of 2o/. per ann. by way of mortgage, for ſecuring the payment of 300 J. lent to 
him by Dodemede; and in the mortgage deed there was an exception of the 204. per 
ann. and of four houſes which James had lately built. In July, 1733, other ſums 
were advanced by Dodemede to James, amounting in the whole to 1300/7. or 1400/. 
and ſoon afterwards, Dodemede entered into poſſeſſion as mortgagee, and whilſt he 
was ſo poſſeſſed, he paid the rent of 70/7. per ann. to Valliant. In 1737 a fire broke 
out, which conſumed five of the houſes, but Dodemede had inſured ſome of them. 
About this time, Dodemede made a propoſal to Valliant, that he would ſurrender the 
premiſſes to him, and in order to induce him to accept of ſuch ſurrender, offered 
that he ſhould have the inſurance money amounting to 250/, and that he would ſell 
him the rent of 20 J. per ann, for 3004, and that if he would not agree to ſuch pro- 
poſal, he would aſſign the premiſſes to ſome other perſon. This propdſal Valliant 
rejected, without making any one on his part; but applying to the Fire- office for 
the 2507. inſurance, and agreeing to rebuild the houſes which were burnt, which 
Dodemede had refuſed to do, the office paid Valliant the money accordingly. 
Dodemede afterwards, took ſome pains to find out a perſon who would accept the 
aſſignment, and at laſt prevailed upon one Lomax, who was a priſoner in the Fleet, 
to. accept the ſame, for the price of four guineas; and thereupon an aſſignment was 
made to him accordingly, from which time Dodemede never received any part of 
the rents. The bill therefore was brought by Vailliant againſt Dodemede, praying, that 
the aſſignment made by him to Lomax, might be ſer aſide as fraudulent ; and that he 
might be obliged to pay the rent of 701. per ann. to Valliant. After argument, Lord 
Hardwicke ſaid, As to the arrears of rent incurred before the fire, it is extremely 
plain, that Dodemede is liable to make ſatisfaction to the plaintiff, becauſe during that 
time he was in poſſeſſion of the rents and profits of the eſtate; however, as he has 


made an aſſignment to Lomax, Valliant has no remedy for theſe arrears at law, and 
Vor. I. 38 | is 
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is under a neceſſity of coming into this court for its aſſiſtance. The next queſtion is, 
Whether Valllunt is entitled to the aid of this Court, to recover the arrears which 
incurred after the fire, and before the aſſignment to Lomax; and though it is more 
doubtful. than the other queſtion, yet I am of opinion he is intitled ; for notwith- 
ſtanding the accident of the fire, Dodemede continued in poſſeſſion of the houſes which 
were unburnt, and received the rents of the under-tenants, and was certainly liable 
therefore at law; and as Valliant cannot diſtrain on account of the aſſignment to 
Lomax, he ought to have the aſſiſtance of this court, but there is a great difference 
in regard to the arrears incurred ſince the aſſignment to Lomax; and it would be 
going too far, if the Court was to affiſt the plaintiff againſt Dodemede in this reſpect; 
for the law ſays an aſſignee of a term may aſſign, and thereby get rid of his ſubſe- 
quent rent, and of the covenants which run with the land; and if it be ſo at Jaw, 
it is reaſonable he ſhould in equity, which in caſes of this kind follow the law; 
though indeed it is true, that in ſome ſort of aſſignments made by tenants, the Court 
has interpoſed. Vide Treacle v. Coke, 1 Vern. 165. and Philpot v. Hoare, 2 Alk. 
p. 219. But theſe caſes are diſtinguiſhable from the preſent, and particularly the 
laſt; for the great point there was, that the party to whom the aſſignment was made, 
or pretended to have been made, acted really as an agent only for the aſſignor; there 
was no propoſal, as in the preſent caſe, to ſurrender up the premiſſes to the land- 
lord; and if there had, the Court declared they ſhould not have relieved. Whereas 
here there was an expreſs offer by Dodemede, to ſurrender the premiſſes to Valliant, 
on certain terms, which by no means appear to be unreaſonable. Beſides too, here 
was a general calamity, and an unforeſeen one, from fire; and as Dodemede lent to 
James 1300/7. or 1400/7. upon the eſtate, which he is likely to loſe, it would be 
extremely hard to oblige Dodemede to pay the 70. rent ſince the aſſignment to 
Lomax, eſpecially as YValliant has received the 2501. from the Fire-office, notwith- 
ſtanding Dodemede made the aſſurance, The laſt queſtion relates to the 201. per 
ann. which was agreed to be paid by Valliant to Richard James, Whether it ought 
not to be deducted out of the 700. per ann? I am of opinion it ought, whoever is 
intitled to it, the repreſentative of Richard James, or the defendant Dodemede; for it 
is the ordinary direct ion of this Court, that ſuch ſort of demands ſhould be ſet one 
againſt the other. Valliant v. Dodemede, 2 Atk. 546. 


2. The plaintiff having joined as a ſecurity for another, in a bond for the payment 


of 150 l. lent by the defendant, brought his bill in chancery againſt both the defend- 


ant and the co-obligor, praying, that the defendant, as obligee, might either put 
the bond in ſuit againſt the principal, or aſſign it over to the plaintiff, that he might 
do it; ſuggeſting, that the obligee had refuſed ſo to do, when the principal was de- 
elining in his circumſtances. The cauſe was heard at the Rolls, and after argument, 
Sir Thomas Clark delivered his opinion to the following effect. The aſſignment 


| would be of no uſe to the plaintiff; for if the co-obligor in the bond paid it off, the 


principal might take advantage of that, and plead payment in bar of an action 
inſtituted by the plaintiff, in the name of the obligee, as it muſt be. There 
is no doubt of that; becauſe the bond was given only for the payment of one 
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ſum of money, and when once ſatisfied to the obligee, is ſun vu rfficio. There 
was a caſe of Gammon v. Stone, 7th of December, 1749, upon that very point, 
of the neceſſity or non-necefſity upon the obligee to aſſign to the plaintiffs, 
repreſentatives of a ſurety in the bond, who had tendered the money. Ney 75. 
was there cited, and the Attorney General laboured it exceedingly for the plain- 
tiffs; but the Lord Chancellor held, that the aſſignment was not to be inſiſted 
on, becauſe it was quite an uſeleſs thing. That was accompanied with the ſtronger 
circumſtance of a tender; here there was no ſuch thing as a preparation for pay- 
ment of the money. But it is ſaid, though this is ſo in the caſe of a bond, a judg- 
ment would have been different; conſider how that is. Suppole execution had 
been offered to be taken out upon that judgment; if that judgment was 
entered up after the money was paid, no doubt but that the King's Bench would 
have ſet it aſide; I mean a judgment entered up, in conſequence of a motion for 
liberty to enter up judgment on a ſtale bond, by the obligee, after ſuch time as he 
had received the money, But raking it the other way, that the money was not 
paid, when the judgment was entered up; if execution were offered to be taken 
out upon the money's being paid afterwards, it is allowed relief might be; I believe 
there might be an injunction (as it has been ſaid} upon a bill here; but that brings it, 
to what is now the queſtion ; for the plaintiff is low juſt in as good condition, as ſhe 
would be then, being now plaintiff, and having filed a bill againſt the obligee and 
her co-obligor. But it does not reſt there; the plaintiff had no occaſion for this 
circuitous way; for ſhe might have paid the bond, and had the remedy in her own 
hands; for though it might be a doubt, whether or no a general indebitatus aſſumpſit 
would lie upon the implied contract for the ſurety, who had paid the bond, to recover 
the money back again from the principal, there is no doubt but that, independent 
of that queſtion, a ſpecial action upon the caſe muſt always remain, if a ſurety pays 
money for a principal on a bond, having no counter-bond. One remedy or the 
other was in her own hands; conſequently the laches was her own. There is not 
a ſufficient ground to relieve the plaintiff upon any other than the common terms, 
againſt the penalty, as the defendant is in the caſe of a common creditor. The 
plaintiff was therefore reimburſed her coſts againſt the co-obligor. Woffington v. 
Sparks, 2 Vez. 569. | 


II. What is a good Aſſignment at Law. 


1. IN an action of covenant, brought by the rector of the pariſh of Monkſton, in 
Hampſhire, againſt the defendant, who was the aſſignee of one James Whit- 
marſh, to whom the plaintiff had granted a leaſe of the great and ſmall tithes of 
the pariſh, the declaration fet forth the leaſe, which, inter alia, contained a cove- 
nant on the part of the leſſee, and his affigns, to find ſufficient wheat ſtraw for 
thatching the tithe barn, and premiſes belonging to the rector; and alſo the fol- 
352 lowing 
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lowing covenant, viz. © And the ſaid James Whitmarſh, for himſelf, his executors, 
* adminiſtrators, and afſigns, doth hereby covenant and agree, not to let any of the 
« farmers now occupying the ſeveral eſtates at Monkſton, have any part of the tythes 
te aforeſaid, without the conſent of the ſaid George Bally, in writing firſt had and 
« obtained.” The declaration then aſſigned the breach of this covenant in the fol- 
lowing manner, viz. © That the defendant, after the premiſes came to him by 
« aſſignment, did let divers of the farmers then occupying ſeveral of the eſtates at 
%% Monkton, to wit, one William Cooper, and one Roger Hutchins, have part of the 
te tythes in the indenture of leaſe mentioned, without the plaintiff 's conſent, contrary 
« to the covenant of the ſaid James Whitmarſh, the leſſee, and his aſſigns, in that 
« behalf made.” To this declaration the defendant pleaded, Nen infregit conven- 
tionem; and upon the trial, a verdict was found for the plaintiff, But it was aſter- 
wards moved in arreſt of judgment, that an action does not lie apainſt the aſſignee, 
for breach of ſuch a covenant as the preſent ; becauſe it is a covenant merely per- 
ſonal, and collateral, binding the leſſee only, and not at all affecting his aſſignee. 
That tithes are incorporeal, lying in grant only, and that therefore ſuch a covenant 
canrot run along with them, as it would with lands, which lie in livery, After 
this caſe had been fully argued, and the Court had taken time to confider, they 
were unanimouſly of opinion, that this act ion might well be ſupported ; and that the 
intention of the parties to the leaſe ſhould have its due effect, without breaking 
through any of the caſes in the books, concerning the many diverſities of covenants, 
The intention of the parties clearly was, to keep the tithes continually in pernancy ; 
for the covenant is in effect, that the leſſee and his aſſigns, ſhall take them in kind, 
in order that they might continue in the ſame ſtate, as when the leaſe was made. 
This being the plain intention of the parties, and the end of the two covenants, in 
equity and juſtice, of which the aſſignee had full notice, he ought to take the leaſe 
cum onere, for qui ſentit commodum ſentire debet et onus. So that if we can poſſibly 
make law and equity flow in one channel, we will not leave the plaintiff without 
remedy here, and ſend him away to the court of chancery. The Court therefore, 
after ſtating the reſolutions in Spencer's caſe, 5 Rep. 16. a. which is a leading caſe 
upon the ſubject, and various other authorities, gave judgment for the plaintiff. 
Bally v. Wells, 3 Wilſon 25. 


2. An action of trover was brought for a cargoe of corn; to which the defendant 
pleaded the general iſſue. The cauſe was tried before Mr. Juſtice Buller, at Guildhall, 
when the facts given in evidence on the part of the plaintiffs, were as follow. That 
Meſſrs. Turing and Son, merchants at Midalebourg, in the Province of Zealand, on the 
22d of July 1786, ſhipped the goods in queſtion,” on board The Endeavour, for Liver- 
pool, by the order and direction, and on the account of one Freeman, of Rotterdam. 
That one Thomas Holmes, as the maſter of the ſhip, ſigned four ſeveral bills of lading 
for theſe goods, in the uſual form ; two of which were indorſed by Turing and Son 
in blank, and ſent by them, on the 22d of Fuly 1786, to Freeman, together with an 
invoice of the goods. The third bill they themſelves retained, and the fourth was 
kept by Holmes. That on the 25th of the ſame month, Turing and Son drew four 


ſeveral 
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ſeveral bills of exchange upon Freeman, for the value of the goods, amounting to 
477 J. which he afterwards accepted. That on the ſame day, Freeman ſent to the 
plaintiff the two bills of lading, together with the invoice, which he had received 
from Turing and Son, in order that the goods might be taken poſſeſſion of and ſold 
by them, on Freeman's account ; who at the ſame time drew three ſets of bills of ex- 
change for 520 /. upon the plaintiffs, which they accepted, and afterwards paid. 
That the plaintiffs were creditors of Freeman to the amount of 542/. That on the 
15th of Auguſt 1786, and before the four bills of exchange drawn by Turing and Son 
on Freeman became due, Freeman became a bankrupt ; whereupon thoſe bills were re- 
gularly proteſted, and being afterwards returned under ſuch proteſt, were by them 
paid. That the price of the goods ſo ſhipped by Turing and Son, was wholy unpaid. 
That Turing and Son, hearing of Freeman's bankruptcy, on the 21ſt of Auguſt 1786, 
indorſed the bill of lading which they had retained, and tranſmitted it, together with 
the invoice of the goods, to the defendants, authoriſing them to retain poſſeſſion of 
the goods, on the account, and for the benefit of Turing and Son. That accordingly, 
on the arival of the veſſel at Liverpool, on the 28th of that month, the defendants ap- 
plied to Holmes, the maſter of the ſhip, for the goods, who on their producing the bill 
of lading, delivered the ſame to the defendants, who afterwards ſold them for the bene- 
fit of Turing and Son, for 5571. To this evidence the defendant demurred; and the 
plaintiff joined in demurrer. And after the caſe had been fully argued, the Court 
were of opinion in favour of the plaintiffs. But as the judgment ſo given was after- 
wards reverſed upon a writ of error in the Exchequer Chamber, and as the queſtion 
is in itſelf of great mercantile importance, it becomes neceſſary to ſtate the ſeve- 
ral arguments of the Judges at ſome length. Mr. Juſtice Afburſt ſaid, as this was 
a mercantile queſtion of very great importance to the Public, and had never receiv- 
ed a ſolemn deciſion in a court of law, we were for that reaſon deſirous of having 
the matter argued a ſecond time, rather than on account of any great doubts which 
we entertained on the firſt argument. We may lay it down as a broad general prin- 
ciple, that, wherever one of two innocent perſons mult ſuffer by the acts of a third, 
he who has enabled ſuch third perſon to occaſion the loſs, muſt ſuſtain it. If that 
be ſo, it will be a ſtrong and leading clue to the deciſion of the preſent caſe, It has 
been argued, that it would be very hard on a conſignor, who has received no con- 
ſideration for his goods, if he ſhould be obliged to deliver them up in caſe of the 
inſolvency of the conſignee, and come in as a creditor under his commiſſion, for 
what he can get. That is certainly true; but it is a hardſhip which he brings upon 
himſelf, When a man ſells goods, he ſells them on the credit of the buyer; if he 
deliver the goods, the property is altered, and he cannot recover them back again, 
though the vendee immediately becomes a bankrupt, But where the delivery is to 
be at a diſtant place, as between the vendor and vendee, the contract is ambulatory, 
till delivery ; and therefore, in caſe of the inſolvency of the vendee in the mean- 
time, the vendor may ſtop the goods in tranſitu. But as between the vendor and 
third perſons, the delivery of a bill of lading is a delivery of the goods themſelves ; if 
not, it would enable the conſignee to make the bill of lading an inſtrument of fraud. 
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The aſſignee of a bill of lading truſts to the indorſement; the inſtrument is in its na- 
ture transferrable ; in this reſpect therefore this is ſimilar to the caſe of a bill of ex- 
change, If the conſignor had intended to reſtrain the negotiability of it, ke ſhould 
have confined the delivery of the goods to the vendee only ; but he has made it an 
indorſable inſtrument, ſo it is like a bill of exchange; in which caſe, as between the 
drawer and payee, the conſideration may be gone into, yet, it cannot between the 
drawer and an indorſee ; and the reaſon is, becavie it would be enabling either of 
the original parties to aſſiſt in a fraud, This rule is founded purely on principles of 
law, and not on the cuſtom of merchants. The cuſtom of merchants only eſtabliſhes 
that ſuch an inſtrument may be indorſed; but the effect of that indorſement is a queſtion 
of law, which is, that as between the original parties the conſideration may be en- 


quired into; though, when third perſons are concerned, it cannot, This 1s allo the 


caſe with reſpect to a bill of lading. Though the bill of lading in this caſe was at 


Arſt indorſed in blank, it is preciſely the ſame as if it had been originally indorſed to 


this perſon; for when it was filled up in his name, it was the ſame as if made to him 
only. Then what was ſaid by Lord Mangſield, in the caſe of Wrigbt and Campbell 
goes the full length of this doctrine. © If the goods be bona fide fold by the factor at 
< ſea, (as they may be where no other delivery can be given) it will be good, not- 
< withſtanding the ſtatute 21 Jac. 1. c. 19. The vendee ſhall hold them by virtue 
ce of the bill of ſale, though no actual poſſeſſion is delivered; and the owner can 
* never diſpute with the vendee, becauſe the goods were ſold bona fide, and by the 
© owner's own authority.” Now in this caſe, the goods were transferred by the 
authority of the vendor, becauſe he gave the vendee a power to tranfer them, and 
being ſold by his authority, the property is altered. And I am of opinion, that this 
right of the aſſignee could not be diveſted by any ſubſequent circumſtance, Mr. 
Juſtice Buller ſaid, this caſe has been very fully, very elaborately, and very ably 
argued, both now, and in the laſt term; and though the former arguments on the 
part of the defendant did not convince my mind, yet they ſtaggered me ſo much, 
that I wiſhed to hear a ſecond argument, Before I conſider the effect of the ſeveral 
authorities which have been cited, I will take notice of one circumſtance in this caſe, 
which is peculiar to it; not for the purpoſe of founding my judgment upon it, but 
becauſe I would not have it ſuppoſed, in any future caſe, that it paſſed unnoticed, 
or that it may not hereafter have any effect which it ought to have. In this caſe it 
is ſtated, that there were four bills of lading; it appears by the books treating on 
this ſubject, that according to the common courſe of merchants, there are only three; 
one of which is delivered to the captain of the veſſel, another is remitted to the con- 
ſignee, and the third is retained by the conſignor himſelf, as a teſtimony againſt the 
captain, in caſe of any looſe dealings. Now if it be at preſent the eſtabliſhed courſe 
among merchants to have only three bills of lading, - the circumſtance of there being 
a fourth in this caſe, might, if the caſe had not been taken out of the hands of the 
jury by the demurrer, have been proper for their conſideration. I am aware that 
that circumſtance appears in the bill, on which is written, “ In witneſs, the maſter 
< hath affirmed to four bills of lading, all of this tenor and date.” But we all know 
that 
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that it is not the practice, either of perſons in trade, or in the profeſſion, to examine 
very minutely the words of an inſtrument, which is partly printed, and partly written 
and if we only look at the ſubſtance of ſuch an inſtrument, this may be the means of 
enabling the conſignee to commit a fraud on an innocent perſon. Then how ſtood 
the conſignee in this caſe? He had two of the bills of lading, and the captain muſt 
have a third; ſo that the aſſignee could not imagine that the conſignor had it in his 
power to order a delivery to any other perſon, But I mean to lay this circumſtance 
entirely out of my conſideration in the preſent caſe, which I think turns wholly on 
the general queſtion; and I make the queſtion even more general than was made at 
the bar; namely, Whether a bill of Jading is by law a transfer of the property ? 
This queſtion has been argued upon authorities; and before I take notice of any par- 
ticular objections which have been made, I will conſider thoſe authorities. The 
principal one relied on by the defendants, is that of Svee and Preſcot; now, ſitting in 
a court of law, I ſhould think it quite ſufficient to ſay, that that was a determination 
in a court of equity, and founded on equitable principles. The leading maxim in 
that court is, that he who ſeeks equity, muſt firſt do equity. I am not diſpoſed to 
find fault with that determination as a caſe in equity; but it is not ſufficient to decide 
fuch a queſtion as that now before us. Lord Hardwicke has, with his uſual caution, 
enumerated every circumſtance which exiſted in the caſe; and indeed he has been ſo 
particular, that if the printed note of it be accurate, which I doubt, it is not an 
authority for any caſe which is not preciſely ſimilar to it. The only point of law in 
that caſe, is upon the forms of the bills of lading; and Lord Hardwicke thought there 
was a diſtinftion between bills of lading indorſed in blank, and thoſe indorſed to par- 
ticular perſons; but it was properly admitted at the bar, that that diſlinftion cannot 
now be ſupported. Thus the matter ſtood till within theſe thirty years; ſince that 
time, the commercial law of this country has taken a very different turn from what 
it did before. We find in Snee and Preſcot, that Lord Hardwicke himſelf was pro— 
ceeding with great caution, not eſtabliſhing any general principle, but decreeing on 
all the circumſtances of the cafe put together. Before that period, we find that in 
courts of law, all the evidence in mercantile caſes was thrown together; they were 
left generally to a jury, and they produced no eſtabliſhed principle. From that time, 
we all know the great ſtudy has been to find ſome certain general principles, which 
ſhall be known to all mankind, not only to rule the particular caſe then under conſi— 
deration, but to ſerve as a guide for the future. Moſt of us have heard theſe princi- 
ples ſtated, reaſoned vpon, enlarged, and explained, till we have been loſt in admi— 
ration at the ſtrength and ſtretch of the human- underſtanding. And I ſhould be very 
ſorry to find myſelf under a neceſſity of differing from any caſe on this ſubject, which 
has been decided by Lord Mansfeld, who may be truly ſaid to be the founder of the 
commercial law of this country, I hope to ſhew, before I have finiſhed my judg- 
ment, that there has been no inconſiſtency in any of his determinations ; but if chere 
had, if I could not reconcile an opinion which he had delivered at M. privs, with 
his judgment in this court, I ſhould not heſitate to adopt the latter, in preference to 
the former; and it is but juſt to ſay, that no judge ever ſat here more ready to correct 
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an opinion ſuddenly given at NM. privs, Firſt, as to the caſe of right and 
Campbell, that was a very ſolemn opinion delivered in this court. In my 
opinion, that is one of the beſt caſes that we have in the law, on mercantile ſub- 
jects. There are four points in that caſe, which Lord Mansfield has ſtated fo 
extremely clear, they cannot be miſtaken, The firſt is, what is the caſe as between tlie 
owner of the goods and the factor; the ſecond, as between a conſignor and the aſſignee 
of the factor, with notice; thirdly, as between the ſame parties without notice; and 
fourthly, as to the nature of a bill of ſale of goods at ſea, in general. It is to be re- 
collected, that the caſe of Might and Campbell was decided by the Judge at Ny prius, 
upon the ground, that the bill of lading transferred the whole property at law; and 
when it came before this court, on a motion for a new trial, Lord Mansfield confirmed 
that opinion; but a new trial was granted on a ſuſpicion of fraud; therefore it is fair 
to infer, that if there had been no fraud, the delivery of the bill of lading would have 
been final. If there be fraud, it is the ſame as if the queſtion were tried between the 
conſignor and the original conſignee. According to a note of Wright and Campbell, 
which J took in court, Lord Mangſield ſaid, that ſince the caſe in Lord Raymond, it 
had always been held, that the delivery of a bill of lading transferred the property at 
law; if ſo, every exception to that rule ariſes from equitable conſiderations, which 
have been adopted in courts of law. The next caſe is that of Savignac and Cuff, the 
note of which is too looſe to be depended upon; but there is a circumſtance in that 
caſe, which might afford ample ground for the deciſion; for I cannot ſuppoſe that 
Lord Mansfield had forgotten the doctrine which he laid down in this court in right 
and Campbell, There he obſerved very minutely on what did not appear at the trial, 
that no letters were produced, and that no price was fixed for the goods; but in Savignac 
and Cuff, the plaintiff had not only the bills of lading and the invoice, but he had alſo 
the letters of advice, from which the real tranſaction muſt have appeared; and if it ap- 
peared to him that Selvetti had not been paid for the goods, that might have been a 
ground for the determination. The caſe of Hunter and Beal does not come up to 
this point now in diſpute; it only determines what is admitted, that, as between the 
vendor and vendee, the property is not altered till the delivery of the goods. With 
reſpect to the caſe of Stokes and La Riviere, perhaps there might be ſome doubt 


about the facts of it; however, it was determined upon a different ground; for the 


goods were in the hands of an agent for both parties; that caſe therefore does not 
impeach the doctrine laid down in right and Campbell. It has been argued at the 
bar, that it is impoſſible for the holder of a bill of lading to bring an action on it 
againſt the conſignor; perhaps that argument is well founded; no ſpecial action on 
the bill of lading has ever been brought; for if the bill of lading transfers the pro- 
perty, an action of trover againſt the captain for non-delivery, or againſt any other 
perſon who ſcizes the goods, is the proper form of action. If an action is brought 
by a vendor againſt a vendee, between whom a bill of lading has paſſed, the proper 
action is for goody ſold and delivered. Then it has been ſaid, that no caſe has yet 
decided that a bill of lading does transfer the property ; but in anſwer to that it is to 
be obſerved, that all the caſes upon the ſubject, Evans v. Martlett, Wright v. 
Campbell, and Caldwell v. Ball, and the univerſal underſtanding of mankind, pre- 
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clude that queſtion. The caſes between the conſignor and confignee have been 
founded merely on principles of equity, and have followed up the principle of Snee 
and Preſcot; for if a man has bought goods, and has not paid for them, and cannot 
pay for them, it is not equitable that he ſhould prevent the conſignor from getting 
his goods back again, if he can do it before they are in fact delivered. 'I here is no 
weight in the argument of hardſhip on the vendor; at any rate that 1s a bad argu- 
ment in a court of law; but in fact there is no hardſhip on him, becaute he has parted 
with the legal title to the conſignee. An argument was uled with reſp.ct to the difli- 
culty of determining at what time a bill of lading thall be ſaid to transfer the property, 
eſpecially in a caſe where the goods were never lent out of the merchant's warehouſe 
at all; the anſwer is, that under thoſe circumſtances, a bill of lading could not 
poſſibly exiſt, if the tranſaction were a fair one; for a bill of lading is an acknow- 
ledgment, by the captain, of having received the goods on board his ſhip; therefore 
it would be a fraud in the captain to ſign ſuch a bill of lading, if he had nut received | WM 


the goods on board; and the conlignee would be entitled to his action againſt the 1009 
captain for the fraud. As the plaintiff, in this caſe, has paid a valuable conſideration "ail 
for the goods, and there is no colour for imputing fraud or notice to him, Il am of | 100 
opinion, that he is entitled to the judgment of the Court. Mr. Juſtice Gro/e ſaid, | 90 
after this caſe has been ſo elaborately ſpoken to by my brethren, it is not neceſſary | WA 


for me to enter fully into the queſtion, as I am of the ſame opinion with them. But 
I think that the importance of the ſubject requires me to ſtate the general grounds 1 
of my opinion. I conceive this to be a mere queſtion of law, Whether, as between mh 
the vendor and the aſſignee of the vendee, the bill of lading transfers the property ? Wn 
I think that ic does. With reſpect to the queſtion, as between the original conſignor | "li 
and conſignee, it is now the clear, known, and eſtabliſhed law, that the conſignor may 1 
ſeize the goods in tranſitu, if the conſignee become inſolvent before the delivery of them. 10 
But that was not always the law. The firſt caſe of that ſort was that of Miſeman and Van- 
deputt, in chancery, when, on the firſt hearing, the Chancellor ordered an action of trover 
to be brought, to try whether the conſignment veſted the property in the conſignees; 
and it was then determined in a court of law that it did; but the Court of Equity 
thought it right to interpoſe and give relief; and ſince that time it has always been 
conſidered, as between the original parties, that the conſignor may ſeize the goods 
before they are actually delivered to the conſignec, in cale of the inſolvency of the 
conſignee. But this is a queſtion between the conſignor and the aſſignee of the con- 
ſignee, who do nor ſtand in the ſame fituation as the original parties. A bill of 
lading carries credit with it; the conſignor, by his it, dorſement, gives credit to the 
bill of lading, and, on the faith of that, money is advanced, "The firſt caſe that J 
find, where an attempt was made to introduce the fame Jaw between the conſignor 
and the indorſee of the conſignee, is that of Sree and Preſcot; but as my brother 
Buller has already made ſo many obſervations on that caſe, it would be but repeti- 
tion in me to go over them again, as I entirely agree with him in them all, as well 
as in thoſe which he made on the other cales. Therefore I am of opinion, that 
there ſhould be judgment for the plaintiff, On this judgment a writ of error was 
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brought in the Exchequer Chamber, and after the caſe had been fully argued there, 
Lord Loughberough delivered the opinion of the Court, to the following effect. 
The defendants, in this caſe, are not ſtake holders, but they are, in effect, the ſame 
as Turings, and the poſſeſſion they have got is the poſſeſſion of Turings, The 
plaintiffs claim under Freeman, but though they derive a title under him, they do 
not repreſent him, ſo as to be anſwerable for his engagements, nor are they affected 
by any notice of thoſe circumſtances, which would bar the claim of him or his 
aſſignees. If they have acquired a legal right, they have acquired it honeſtly, and 
if they have truſted to a bad title, they are innocent ſufferers. The queſtion then is, 
Whether the plaintiffs have a ſuperior legal title to that right which, on principles of 
natural juſtice, the original holder of the goods not paid for, has to maintain that 
poſſeſſion of them, which he actually holds at the time of the demand? The argu- 
ment on the part of the plaintiffs, aſſerts, that the indorſement of the bill of lading 
by the Turings, is an aſſignment of the property in the goods to Freeman, in the 
ſame manner as the indorſement of a bill of exchange is an aſſignment of the debt. 
That Freeman could aſſign over that property, and, that by delivery of the bill of 
lading to the plaintiffs, for a valuable conſideration, they have a juſt right to the 


property conveyed by it, not affected by any claim of the Turings, of which they 


had no notice. On the part of the defendant it 1s argued, that the bill of lading is 
not, in its nature, a negotiable inſtrument; that it more reſembles a choſe in adlion, 
that the indorſement of it 1s not an aſſignment that conveys any intereſt, but a mere 
authority to the conſignee to receive the goods mentioned in the bill; and therefore 
it cannot be made a ſecurity by the conſignee, for money advanced to him; but the 
perſon who accepted it muſt ſtand in the place of the conſignee, and cannot gain a 
better title than he had to give. As theſe propoſitions, on either ſide, ſeem to be 
ſtated too looſely, and as it is of great importance, that the nature of an inſtrument 
ſo frequent in commerce as a bill of lading, ſhould be clearly defined; I think it 
neceſſary to ſtate my ideas of its nature and effect. A bill of lading is the written 
evidence of a contract, for the carriage and delivery of goods ſent by ſea, for a cer- 
tain freight, The contract, in legal language, is a contract of bailment; 2 Lord 
Raym. 912. In the uſual form of the contract, the undertaking is to deliver to the 
order or aſſigns of the ſhipper. By the delivery on board, the ſhip-maſter requires a 
ſpecial property to ſupport that poſſeſſion which he holds in the right of another, and 
to enable him to perform his undertaking. The general property remains with the 
ſhipper of the goods, until he has diſpoſed of it by ſome act, ſufficient, in law, to 
transfer property. The indorſement of the bill of lading, is ſimply a direction of 
the delivery of the goods. When this indorſement is in blank, the holder of the bill 
of lading may receive the goods, and his receipt will diſcharge the ſhip-maſter; but 
the holder of the bill, if it came into his hands caſually, without any juſt title, can 
acquire no property in the goods. A ſpecial indorſement defines the perſon appointed 
to receive the goods; his receipt or order would, I conceive, be a ſufficient diſcharge 
to the ſhip-maſter; and in this reſpect 1 hold the bill of lading to be aſſignable. 
But what is it that the indorſement of the bill of lading aſſigns to the holder or the 
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indorſee ? A right to receive the goods, and to diſcharge the ſhip-maller, as having 
performed his undertaking, If any further effect be allowed to it, the poſſeſſion 
of a bill of lading would have greater force than the actual poſſeſſion of the goods, 
Poſſeſſion of goods is prima facie evidence of title; but that poſſeſſion may be precarious, 
as of adepoſit ; it may be criminal, as of a thing ſtolen; it may be qualified, as of 
things in the cuſtody of a ſervant, carrier, or a factor. Mere poſſeſſion, without a juſt 
title, gives no property; and the perſon to whom ſuch poſſeſſion is transferred by de- 
livery, muſt take his hazard of the title of his author. The indorſement of a bill of 
lading, differs from the aſſignment of a cheſe in ation, that is to ſay, of an obligation, as 
much as debts differ from effects. Goods in pawn, goods bought before delivery, 
goods in a warehouſe, oron ſhip board, may all be aſſigned. The order to deliver, is an 
aſſignment of the thing itſelf, which ought to be delivered on demand, and the 
right to ſue, if the demand is refuſed, is attached to the thing. The caſe in 1 Lord 
Raym. 271. was well determined on the principal point, that the conſignee might 
maintain an action for the goods; he had either a ſpecial property in them, or a right of 
action on the contract; and I aſſent to the dium, that he might aſſign over his right. 
But the queſtion remains, What right palics by the firſt indorſement, or by the aſ- 
ſignment of it? An aſſignment of goods in pawn, or of goods bought, but not delivered, 
cannot tranſmit a right to take the one without redemption, and the other without 
payment of the price, As the indorſement of a bill of lading, is an aſſignment of 


the goods themſelves, it differs eſſentially from the indorſement of a bill of exchange; 
which is the aſſignment of a debt due to the payee, and which by the cuſtom of 
trade, paſſes the whole intereſt in the debt ſo completely, that the holder of the 
bill for a valuable conſideration, without notice, is not affected even by the crime 
of the perſon from whom he received the bill, Bills of lading differ eſſentially 
from bills of exchange in another reſpect. Bills of exchange can only be uſed for 
one given purpoſe, namely, to extend credit by a ſpeedy transfer of the debt, which 
one perſon owes to another, to a third perſon. Bills of lading may be aſſigned for 
as many different purpoſes as goods may be delivered. They may be indorſed to 
the true owner of the goods by the freighter, who acts merely as his ſervant, They 
may be indorſed to a faQor to ſell for the owner, They may be indorſed by the 
ſeller of the goods to the buyer. They are not drawn in any certain form, They 
fometimes do, and ſometimes do not expreſs, on whole account and riſk the goods 
are ſhipped. They often, eſpecially in time of war, expreſs a falſe account and 
riſk. They ſcidom if ever, bcar upon the face of them any indication of the pur- 
poſe of the indorſement. Io ſuch an inſtrument, ſo various in its ule, it ſees 
impoſlible to apply the ſame rules as govern the indorſement of bills of exchange. 
The filence of all authors treating of commercial law, is a ſtrong argument that no 
general uſage has made them negotiable as bills. Some evidence appears to have 
been given in other caſes, Snee v. Preſcot, 1 Atk. 245. Fearon v. Bowers, 1 Term 
Rep. C. B. 364. n. that the received opinion of merchants was againſt their being 
ſo negotiable. And unleſs there was a clear, eſtabliſhed general uſage, to place the 
aſſignment of a bill of lading, upon the ſame footing as the indorſement of a ga 
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of exchange, that country which ſhould firſt adopt ſuch a law, would loſe its credit 
with the reſt of the commercial world. For the immediate conſequence would be, 
to prefer the intereſt of the reſident factors and their creditors, to the fair claim of 
the foreign conſignor. It would not be much leſs pernicious to its internal com- 
merce ; for every caſe of this nature is founded in a breach of confidence, always at- 
tended with a ſuſpicion of colluſion, and leads to a dangerous and falſe credit, at the 
hazard and expence of the fair trader. If bills of lading are not negotiable as bills 
of exchange, and yet are aſſignable, what is the conſequence ? That the aſſignee by 
indorſement muſt enquire under what title the bills have come to the hands of the 
perſon from whom he takes them. Is this more difficult than to enquire into the 
title by which goods are ſold, or aſſigned ? In the caſe of Hartop v. Hoare, 2 Stra. 
187. 1 Wilſon, 8. jewels depoſited with a goldſmith, were pawned by him ata bank- 
er's. Was there any imputation, even of neglect in a banker's truſting to the appa- 
rent poſſeffion of jewels by a goldſmith? Yet they were the property of another, and 
the banker ſuffered the loſs. It is received law, that a factor may ſell, but cannot 
pawn the goods of his conſignor. Patterſon v. Taſh, 2 Stra. 1178. The perſon 
therefore who took an aſſignment of goods from a factor in ſecurity, could 
not retain them againſt the chaim of the conſignor ; and yet in this caſe, the 
factor might have ſold them and embezzled the money. It has been argued, 
that it is neceſſary in commerce to raiſe money on gocds at ſea, and this can 
only be done by aſſigning the bills of lading. Is it then nothing, that an aſſignee 
of a bill of lading gains by the indorſement? He has all the right the indorſer 
could give him; a title to the poſſeſſion of the goods when they arrive. He has 
a ſafe ſecurity, if he has dealt with an honeſt man. And it ſeems as if it could 
be of little utility to trade, to extend credit by affording a facility to raiſe money by 
unfair dealings. Money will be raiſed on goods at ſea, though bills of lading ſhould 
not be negotiable, in every caſe where there is a fair ground of credit; but a man of 
doubtful character, will not find it ſo eaſy to raife money at the riſk of others. The 
concluſions which follow from this reaſoning if it be juſt, are, 1ſt. That an order to 
direct the delivery of goods indorſed on a bill of lading, is not equivalent, nor even 
analogous to the aſſignment of an order to pay money, by the indorſement of a bill 


of exchange. 2dly. That the negotiability of bills, and promiſſory notes, is founded 


on the cuſtom of merchants, and poſitive law ; but as there is no poſitive law, neither 
can any cuſtom of merchants apply to ſuch an inſtrument as a bill of lading. 3dly. 
That it is therefore not negotiable as a bil}, but aſſignable ; and paſſes ſuch right, and 
no better, as the perſon aſſigning had in it. This laſt propoſition J confirm by the 


conſideration, that actual delivery of the goods does not of itſelf transfer an abſolute 


ownerſhip in them, without a title of property ; and that the indorſement of a bill 
of lading, as it cannot in any caſe transfer more right than th actual delivery, can- 
not in every caſe paſs the property; and I therefore infer, that the mere indorſement 
can in no caſe convey an abſolute property. It may however be ſaid, that admitting 
an indorſement of a bill of lading does not in all cafes import a transfer of the pro- 
perty of the goods conſigned ; yet where the goods, when delivered, would belong to 
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the indorſee of the bill, and the indorſement accompanies a title of property, it ought 
in law to bind the conſignor, at leaſt with reſpect to the intereſt of third parties. This 
argument has I confeſs a very ſpecious appearance. The whole difficulty of the caſe 
reſts upon it; and lam not ſurprized at the impreſſion it has made, having long felt 
the force of it myſelf, A fair trader it is ſaid, is deceived by the miſplaced confidence 
of the confignor. The purchaſer ſees a title to the delivery of the goods, placed in 
the hands of à man who offers them to ſale. Goods not arrived ate every day fold 
without any ſuſpicion of diſtreſs, on ſpeculations of the faireſt nature, The purchaſer 
places no credit in the conſignee ; but in the indorſement produced to him, which is 
the act of the conſignor. The firſt conſideration which affects this argument is, that 
it proves too much, and is inconſiſtent with the adm:thon. But let us examine what 
the legal right of the vendor is, and, whether with reſpect to him, the aſſignee of a bill 
of lading, ſtands. on a better ground than the conſignee froin whom he received it? 
I tate it to be a clear propoſition, that the vendor of goods not paid for, may retain 
the poſſeſſion againſt the vendee ; not by aid of any equity, but on grounds of law. Our 
oldeſt books conſider the payment of the price, (day not being given) as a condition 
precedent implied in the contract of ſale ; and that the vendee cannot take the goods, 
nor ſue for them without tender of the price, If day had been given for payment, 
and the vendee could ſupport an action of trover againſt the vendor, the price unpaid 
muſt be deducted from the damages, in the ſame manner as if he had brought an 
action on the contract, for the non-delivery. Snee v. Preſcot, 1 Alk. 245. The 
fale is not executed before delivery; and in the ſimplicity of former times, a de- 
livery into the actual poſſ-flion of the vendee, or his ſervant, was always ſup— 
poſed. In the variety and extent of dealing which the increaſe of commerce has 
introduced, the delivery may be preſumed from circumſtances, ſo as to veſt a pro- 


perty in the vendee. A deſtination of the goods by the vendor to the uſe of the 


vendee; the marking them, or making them up to be delivered; the removing 
them for the purpoſe of being delivered, may all entitle the vendee to act as owner, 
to aſſign, and to maintain an action againſt a third perſon, into whoſe hands they 
have come. But the title of che vendor is never entirely diveſted, till the goods are 
come into the poſſeſſion of the vendez. He has therefore a complete right, for juſt 


cauſe to retract the intended delivery, and to ſtop the goods in tranſitu. The caſes 


determined in our courts of law have confirmed this doctrine, and the ſame law 
obtains in other countries. In an action tried before me at Guilaball, after the laſt 


Trinity Term, it appeared in evidence, that one Bowering had bought a caſk of indigo of 


Verrulez and Co. at Amſterdam, which was ſent from the warehouſe of the ſeller, and 
ſhipped on board a vefſel commanded by one Tullob, by the appointment of 
Borvering. The bills of lading were made out, and ſigned by Tul/oh to deliver to 
Bowering, or order, who immediately indorſed one of them to his correſpondent in 
London, and ſent it by the poſt, Yerrulez having information of Bowering's inſol- 


vency, before the ſhip ſailed from the Texel, ſummoned Twlob, the ſhip-maſter, | 


before the court at Amſterdam, who ordered him to ſign other bills of lading to the 
order of Verrulez, Upon the arrival of the ſhip in London, the ſhip-maſter delivered 
the 
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Allignment. 


the goods according to the laſt bills, to the order of Verrulex. This caſe as to the 
practice of merehants, deſerves particular attention; for the Judges of the court at 


Amſterdam, are merchants of the molt extenſive dealings, and they are aſſiſted by 


very eminent lawyers, The caſes in our law, which I have taken ſome pains to 
collect and examine, are very clear upon this point. Sree v. Preſcot, though in a 
Court of Equity, is profeſſedly determined on legal grounds by Lord Hardwicke, 
who was well verſed in the principles of law; and it is an authority, rot only in ſup- 
port of the right of the owner unpaid, to retain againſt the conſignee, but againſt 
thoſe claiming under the conſignee, by aſſignment for valuable conſideration, and 
without notice, But the caſe of Fearon v. Bowers, tried before Lord Chief Juſtice 
Lee, is a caſe at law, and it is to the ſame effect as Sree v. Preſcot. So alſo is the 
caſe of The Aſſignees of Burghall v. Howard, before Lord Mansfeld. The right of 
the conſignor to ſtop the goods, is here conſidered as a legal right. It will make 
no difference in the caſe, whether the right is conſidered as ſpringing from the origi- 
nal property, not yet transferred by delivery, or as a right to retain the things as a 
pledge for the price unpaid. In all the caſes cited in the courſe of the argument, 
the right of the conſignor to ſtop the goods is admitted, as againſt the conſignee. 
But it is contended, that the right ceaſes, as againſt a perſon claiming under the 
conſignee for a valuable conſideration, and without notice that the price is unpaid. 
To ſupport this poſition, it is neceſſary to maintain, that the right of the conſignor 
is not a perfect legal right in the thing itſelf, but that it is only founded upon a per- 
ſonal exception to the conſignee, which would preclude his demand as contrary to 
good faith, and unconſcionable. If the conſignor had no legal title, the queſtion 
between him and the bond fide purchaſer from the conſignee, would turn on very 
nice conſiderations of equity, But a legal lien, as well as a right of property, pre- 
cludes theſe conſiderations; and the admitted right of the conſignor to ſtop the 
goods in tranſitu, as againſt, the conſignee, can only reſt upon his original title as 
owner, not diveſted, or upon a legal title to hold the poſſeſſion of the goods till the 
price is paid, as a pledge for the price. It has been aſſerted in the courſe of the 
argument, that the right of the conſignor has by judicial determinations, been 
treated as a mere equitable claim, in caſes between him and the conſignee. To 
examine the force of this aſſertion, it is neceſſary to take a review of the ſeveral de- 
terminations. The firſt is the caſe of Mrigbt v. Campbell, 4 Burr. 2046, on which 


the chief ſtreſs is laid, The firſt obſervation that occurs upon that caſe is, that 


nothing was determined by it. A caſe was reſerved by the Judge at Nifi Prius, on 
the argument of which, the Court thought the facts imperfectly ſtated, and directed 
a new trial, That caſe cannot therefore be urged as a deciſion upon the point. 
But it is quoted as containing in the report of it, an opinion of Lord Mansfield, that 
the right of the conſignor to ſtop the goods, canaot be ſet up againſt a third per- 
ſon, claiming under an indorſement for value, and without notice. The authority of 
ſuch an opinion, though no deciſion had followed upon it, would deſervedly be very 


But Jam not able to diſcover, that his opinion was delivered to that extent, and I 
| aſſent 


Allignment. 


aſſent to the opinion as it was delivered, and very correctly applied to the caſe then 
in queſtion, Lord Man gfeld is there ſpeaking of the conſignment of goods to a fac- 
tor to ſell for the owner; and he very truly obſerves; 1ſt. That as againſt the factor, 
the owner may retain the goods; 2dly. That a perſon into whoſe hands the factor 
has paſſed the conſignment with notice, is exactly in the ſame ſituation with the 
factor himſelf; 3dly. That a bond fide purchaſer from the factor, ſhall have a right 
to the delivery of the goods, becauſe they were ſold bond fide, and by the owner's 
own authority. If the owner of the goods entruſts another to ſell them for him, and 
to receive the price, there 1s no doubt but that he has bound himſelf to deliver the 
goods to the purchaſer; and that would hold equally, if the goods had never been 
removed from his warehouſe, The queſtion on the right of the conſignor, to ſtop 
and retain the goods, can never occur, where the factor has acted ſtrictly according 
to the orders of his principal, and where, conſequently, he has bound him by his 
contract. There would be no poſſible ground for argument in the caſe now before 
the court, if the plaintiff in the action could maintain, that Turings and Co. had 
ſold to them by the intervention of Freeman, and were therefore bound ex contraT7u 
to deliver the goods. Lord Man gſield's opinion upon the dire& queſtion of the right 
of the conſignor to ſtop the goods againſt a third party, who has obtained an in- 
dorſement of the bill of lading, 1s quoted in favour of the conſignor, as delivered in 
two caſes at N Prius; Savignac v. Cuff, 2 Term Rep. B. R. 66, in 1778, and 
Stokes v. La Riviere, 2 Term Rep. B. R. 75. in 1785, obſervations are made on theſe 
caſes, that they were governed by particular circumſtances; and undoubtedly, when 


there is not an accurate and agreed (tate of them, no great ſtreſs can be laid on the 


authority. The caſe of Caldweli v. Ball, i Term Rep. B. &. 205. is properly quoted 


on the part of the plaintiffs in the aCtion, becauſe the queſtion there was on the prio- 


rity of conſignments, and the right of the conſignor did not come under conſidera- 
tion. The caſe of / ibbert v. Carter, 1 Term Rep. B. R. 745. was alſo cited on the 
fame ſide, not as having decided any queſtion upon che conſignor's right to ſtop the 
goods, bur as eſtabliſhing a poſition, that by the indorſement of the bill of lading, 
the property was ſo completly transferred to the indorſee, chat the ſhipper of the 
goods had no longer an inſurable intereſt in them. The bill of lading in that caſe 
had been indorſed to a creditor of the ſhipper; and undoubtedly, if the fact had been 


as it was at firſt ſuppoſed, that the cargo had been accepted in payment of the debt, 
the concluſion would have been juſt; for the property of the goods, and the riſk, 


would have complcatly paſſed from the ſhipper to the indorſee; it would have 
amounted to a ſale executed for a conſideration paid. But it is not to be inferred 
from that caſe, that an indorſe ment of a bill of lading, the goods remaining at the 
riſk of the ſhipper, transfers the property, ſo that a policy of inſurance upon them 
in his name would be void. The greater part of the conſignments from the Weſt— 


Indies, and all countries where the balance of trade is in favour of England, are 


made to a creditor of the ſhipper; but they are no diſcharge of the debt by indorſe- 
ment of the bill of lading; the expence of inſurance, freight, duties, are all charged 


to the ſhipper, and the nett proceeds alone can be applied to the diſcharge of his 
debr, 
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debt. That caſe therefore has no application to the preſent queſtion. And from 
all the caſes that have been collected, it does not appear that there hes ever been a 
deciſion againſt the legal right of the conſignor to ſtop the goods % tranſitu, before 
the caſe now brought into this court. When a point of law, which is of general 
concern in the daily buſineſs of the world, is directly decided, the event of it fixes 
the public attention, directs the opinion, and regulates the practice of thoſe who 
are intereſted. But where no ſuch deciſion has in fact occurred, it is impoſſible to 
tix any ſtandard of opinion, upon looſe reports of incidental arguments. The rule 
therefore which the Court is to lay down in this caſe, will have the effect, not to 
diſturb, but to ſettle the notions of the commercial part of this country, on a point 
of very great importance, as it regards the ſecurity, and good faith of their tranſac- 
tions. For theſe reaſons, we think the judgment of the Court of King's Bench 

ought to be reverſed. Lickbarrow v. Maſon, 2 Term Rep. B. R. 63. Maſon v. 
Me 1 Term Rep. C. B. 357. 


An action of trover was brought by the aſſignees of a bekennt, to recover tlie 
* of about fifty tons of goods, which had been taken poſſeſſion of by the defend- 
ant, under an aſſignment from the bankrupt, before his bankruptcy, and the indorſe- 
ment of a bill of lading afterwards. The circumſtances of the caſe were theſe; 


Syeds, the bankrupt, having received advice on the 24th of November 1786, from 


his correſpondent at New Providence, that he was about to ſhip the goods in queſtion, 
on board the ſhip Elizabeth, which would ſail in ſeven weeks, on Syed's account; 
and having procured an inſurance to be made on theſe goods, on the 28th of the 
ſame month, he, on the ſame day, applied to the defendant, to advance money on 
the ſecurity of the goods, and the policy of inſurance, Syeds was at this time 
already indebted to the defendant in 1904. and upwards, who agreed to advance Syeds 
200. more, upon his promiſſory note, provided the goods in queſtion, together with 
the policy were aſſigned over to him, as a collateral ſecurity for both thoſe ſums. 
This Syeds accordingly did, by an inſtrument dated the 29th of November 1786, and at 
the time of executing that inſtrument, the policy of infurance, together with the letters 
of advice, were depoſited in the hands of the defendant; but the policy of inſurance 
was not indorſed by him, till after his bankruptcy, which happened on the 1cth of 
February 1787. On the arrival of the ſhip, in April following, the goods were de- 


livered by the captain to the defendant, who paid the freight and charges of them, 


but no tender was made by the plaintiffs, of the amount of theſe charges, when the 


goods were demanded. The learned Judge who tried the cauſe, ſaid it appeared to 


him, that the defendant was reſolved to diſpute the right of poſſeſſion as to theſe 
goods, and therefore it would have been nugatory to have tendered the freight to 
him. The principal queſtion therefore was, what right paſſed to the defendant under 
the aſſignment, and whether he had a right to retain poſiciiion as againſt the aſſignees; 
the bill of lading not having been indorſed by him till after he became a bankrupt. 
And his Lordſhip was of opinion, that under theſe circumſtances, the legal property 
of the goods remained in the bankrupt, until the indorſement, and that he could not 
diveſt himſelf of it to the prejudice of his creditors; and therefore it was too late for 


the 
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the defendant to inſiſt upon the validity of ſuch aſſignment; and the Judge 
having, for theſe reaſons, refuſed to non- ſuit the plaintiffs, they thereupon obtained 
a verdict. A rule was afterwards obtained, to ſhew cauſe, why the verdict ſhould 
not be ſet aſide, and a new trial granted. After counſel had been fully heard 
on both ſides, and the Court had taken time to conſider, Mr. Juſtice hurt 
delivered their unanimous opinion to the following effect. Two queſtions have 
been made; firſt, Whether the plaintiff could at any rate recover in this action, 
without firſt tendering the freight and charges? Secondly, which is the principai 
queſtion, Whether the defendant, on the circumſtances of the caſe, has not ſuch a 
property as entitles him to hold againſt the plaintiffs? As to the firſt queſtion, 
the Court have already intimated an opinion, namely, that if the defendant is to be 
conſidered as a mere wrong-doer, the plaintiffs would have no occaſion to tender him 
an indemnification for expence incurred by him, in order to obtain a wrongful 
poſſeſſion, But the ſecond queſtion is a material one, In order to the diſcuſſing of 
which, I ſhall lay down the following principles, which appear to me to be clear; 
as between a peiſon who has an eqvztab/e lien, and a third perſon, who purchaſes 
the thing for a valuable conlideiation, and without notice, the prior equitable 
lien ſhall not over-reach the title of the vendee. For the tile of him who has 
both a fair poſſeſſion, and an equitable title, ſhall be preferred to that of a mere 
equitable intereſt. But as between the perſon who has the equitable lien, and the 
aſſignees, if the lien ſubſiſted before the bankruptcy, they ſhall never recover or 
retain the thing, without diſcharging the money due. The party who has the 
equitable lien, ovght not to be on a footing with the reſt of the creditors, for whom 
the aſſignees are truſtees; for the creditors at large truſted to a perſonal credit; but 
he who has the lien never gave a perſonal credit, but truſted to the thing. The 
money lent to the bankrupt, would never have become part of the aſſets of the 
bankrupt, had it not been lent upon the credit of the thing pledged ; and when the 
money is taken out of the bankrupt's effects and repaid, they are only juſt where 
they would have been, if the money had never been advanced, As between the 
_ perſon having the lien, and the aſſignees, they muſt ſtand in the place of the bankrupt ; 
and take his property ſubject to all the equitable liens to which it would have been 
ſubje& in the hands of the bankrupt himſelf, By the act of bankruptcy, they only 
get the legal right. The bankrupt himſelf had the legal right before the bankruptcy, 
but he could never retain the thing againſt the lien, without paying the money bor- 
rowed. So neither can the aſſignees. Nor if the party obtains the poſſeſſion, can 
they get it from him, without paying the money advanced. For the retaining the 
thing, agreeable to a lawful ſtipulation between him and the bankrupt, previous to 
the bankruptcy, can never, even in a court of law, be ſaid to be a wrongful conver- 
fion, If the caſe reſted on principles of reaſoning only, I ſhould have very little 
doubt; but this reaſoning is likewiſe ſupported by authority. I will premile, as a 
ground, that whatever may be ſet off in a court of equity, on the ground of len, may 
likewiſe be ſet off in an action of crover. This was expreſsly laid down by Lord 
Mansfield, in the caſe of Green v. Farmer, 4 Burr. 2218. Taking that poſition to be 
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law, the cafe of Brown v. Heathcote, 1 Atk. 160, applies very ſtrongly to this caſe. 
There Williams and his partner gave a bond to Heathcote for 12001. and the ſame day, 
by deed, aſligned to him the goods in two ſhips then at ſea, and alſo delivered to him 
thirteen bills of lading, and policies of inſurance, the latter of which were indorſed 
to him, but the bills of lading were not; and a bill being brought by the aſſignees of 
Williams, inſiſting that, as Miiliams had acted as viſible owner of the ſhip and cargo, 
which were never put into the poſſeſſion of the defendant, the plaintiffs were entitled to 
them for the benefit of the creditors. But the Court was of opinion, that every thing 


which could ſhew a right to the ſhip and cargo being delivered over to Heathcote, the 
bankrupt could no longer be ſaid to have the order and diſpoſition of them, and 
therefore the caſe did not fall within the meaning of 21 Fac. I. c. 19. and con- 
ſequently, that 7eathcote had a right to retain the ſhip and cargo till the money was 
paid. That cafe is very ſimilar to the preſent; for though there was an aſignment of 
the bill of lading, and here only an agreement to aſſign, yet that makes no difference; 
as neither conveys more than the equitable title. There is a caſe in Brown's Rep. 
125, of Falkener v. Caſe, which, though very ſhortly reported, ſeems to apply to the 
preſent. But I cite it from a MS. note, which is ſomewhat more full. In Chancery, 
November 21ſt, 1781, Falkener, executor of Crowder, againſt Caſe and others. Caſe 
owing 6000 J. to Crowder, on bond, with ſome arrears of intereſt, for ſecuring the 
fame, in April 1777, gave Crowder a bill of ſale of three ſhips, the Banett which had 
lately ſailed from Liverpool to Jamaic." the Fancy then lying in the Dock at Liverpool, 
and the Anna, then building, and all policies of inſurances, ſum and ſums of money 
© whatever, then inſured, or to be inſured upon the ſaid ſhips, or veſſels, or any of 
te them; to hold the ſaid three ſeveral ſhips or veſſels, and other the premiſſes, to the 
te teſtator his executors, &c. as his and their own proper goods and chattels.” And 
Caſe covenanted, that he would “from time to time, at his own proper charges, 
. © cauſe the ſame three ſhips to be ſufficiently and properly inſured, and to continue 
te the ſame inſured, whilſt the ſame veſſels ſhould reſpectively be out of the ſaid port 
« of Liverpool, upon any voyage whatſoever; and in caſe of any loſs, ſhould and 
« would pay the money due, and to be recovered upon any ſuch policy or policies 
« of inſurance to the ſaid T. Crowder, his executors, &c. for the purpoſe of paying 
« and ſatisfying to him or them the ſaid 6000/7. and all intereſt, and other money 
« due, and to become due to him on the ſaid bond ;” with a proviſo for redemption, 
before the 1ſt of Auguſt then next. The Fancy and Anna lay at Liverpool, for ſome 
time after the bill of ſale was executed. The Bayer? returned to Liverpool, and failed 
on another voyage, but Crowder never took poſlefſion of any of them. Soon after 
the Banett had failed, in January 1778, Crowder applied to Caſe, to deliver up to him 
the ſeveral policies which he had covenanted to get effected on the reſpective ſhips. 
It then appeared, that Caſe had inſured in London, upon the ſhip Fancy, 2000 J. and 
a large ſum upon her cargo in the ſame policy, with one Barclay an inſurance bro- 
ker, who retained the policy as a ſecurity for the premiums, and alſo for the balance 
due from Caſe on his general account; and Ca/e was therefore not able to deliver 
it over to Crowder, but he informed him that ſuch inſurance had been made, and 


offered 
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offered to give him an order to recover in caſe of loſs, and deliver to him another 
policy on the ſame ſhip, for 600 J. which had been effected in Liverpool, On the 
23d of March 1778, a commiſſion of bankrupt iſſued againſt Caſe, and it was not dit 
puted in the argument, that he had committed acts of bankruptcy in November 
1777, but it was not fo alledged in either the bill or anſwer, The ſhip Fancy 
was captured by an American privatecr, on the coaſt of rica, on the 6th of 
March 1778; as ſoon as Crowder heard of it, which was not till the beginning 
of July 1778, he applied to Barclay to give up the policy, who refuſed, unleſs 
he would pay the balance of the account due from Cafe, which was 779/. 115. 


and indemnify him. Crowder declined to do this, but the aſlignees acceded to 


theſe terms, and poſſeſſed themſelves of the policy ; and thereupon received 
from the bulk of the underwriters the amount of their ſubſcriptions, Crowder 
filed a bill in Hilary Term 1779, againſt the bankrupt, and the aſſignees, praying 
that the aſſignees might be decreed to account with him, for all the money 
received from thoſe two policies; and, in caſe any part of ſuch money was unreceived, 
that the aſſignees might either recover and pay the ſame to him, or deliver the 
policy of infurance in their hands to the plaintiff, and conſent to his receiving the 
money due on both policies, and impower him to make uſe of their names for 


recovering and receiving it, on the plaintiff's indemnifying them therein; which he 


thereby agreed and offered to do. After the defendants had put in their anſwer, 
viz. 26th February 1780, Crowder died; and the ſuit was revived and carried on 
by the executor of Crowder. Kenyon for the plaintiff ſtated the facts, and acknow- 
ledged that no delivery accompanied the bill of ſale; and that from not having 
taken poſſeſſion, the plaintiff muſt give up all claim to the ſhips. The whole 
queſtion is upon the policy of the ſhip Fancy; and he contended, that though the 
ſhips did not paſs, the policies of inſurance did paſs. By the bankrupt laws nothing 


paſſes to the aſſignees, but what the bankrupt was in poſſeſſion of at the time of his 


bankruptcy, clear of all ſpecial lien thereon. The Solicitor General (Mansfeld) for 
the defendant, ſaid that in this caſe if the bankrupt had remained ſolvent, it would 
have entitled Crowder to come for performance of the agreement. This policy 
(meaning that made in London) reſted in the hands of the bankrupt. Mal v. Roroles, 
1 Yez. 348. 375. This is merely an equitable aſſignment of the policy, and within 
the caſe of Ryal v. Rowles. But beſides, the ſe deſendants infilt on an act of bankruptcy 
ſo early as November 1777, and if that were in Neveiaver 1777, it is incumbent on the 
plaintiff to make out that the covenant in 1777, unaccompanied with delivery, was an 
actual aſſignment, Thompſon for the plaintiff, ſaid, It is perfectly immaterial, whether 
the act of bankruptcy was in November 1777 or not, for the plaintiff's title depends on 
the deed in April 1777. This is a clear alignment in equity of all policies to be 
made ſubſequent to that deed. The policy on the Fancy was made in 7e 1777, 
and the aſſignees are bound by all the covenants of the bankrupt. Taylor v. Wheeler, 
2 Vern. 564. The London policy was not in the cuſtcdy of the bankrupt, but in 
the poſſeſſion of Barclay, who had a ſpecial lien upon it. Crowder was in the 
place of a ſecond mortgagee of this policy. This is not within the 21 ac, I. being 
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a choſe in action. In caſe of a pawn, the condition is perſonal, and the executor 
of the pawner cannot redeem it. Zei. 178. Lord Chencellor aſked, Whether 
in caſe of a pawn, the aſſignees can claim it, if the bankrupt does not redeem it 
prior to the act of bankruptcy? In caſe of ſhips at ſea, where actual poſſeſſion cannot 
be given, ſymbolical poſſeſſion is ſufficient, Kenyen, in reply, obſerved, that if a per- 
ſon, prior to his bankruptcy, entered into a, covenant that binds the property, that 
property is ſubje& to the covenant. The ſtatute of James does not apply to the 
argument which the Solicitor General draws from it. In this caſe, the property was 
not in the hands of Ce/e, nor could furniſh him with falſe credit, It is ſaid, Barclay 
held the property for the bankrupt ; but he held it for Crowder, This policy was in 
fact a pledge, or pawn, And if the ſtatute of King James had not exiſted, there ne- 
ver was a clearer caſe. The Lord Chancellor admitted, that if the queſtion had been 


concerning a bond, or any choſe in action which had remained in the poſſeſſion of 


the bankrupt, at the time of the bankruptcy, it would have been within the ſtatute 
of King James. The queſtion therefore is, upon the application of that ſtatute to 
this caſe, In April 1577, Caſe having aſſigned over the veſſel, aſſigned all policies to 


Crowder, in conſideration of a debt due at the time; and therefore, as to conſidera- 


tion, the tranſaction is valid. In July following, he made a policy on the Fancy, 
but the broker being then his creditor, would not part with the policy till he had 
been paid what was due to him; and Caſe agreed, that the policy ſhould lie with the 
broker, as a ſecurity for paying that demand. There ſeems to me to be no differ- 
ence in caſes where effects, which have been in poſſeſſion of the pawner, are pledged, 
or goods that he has a property in are left in the hands of a third perſon; for I con- 
ſider them equally as pledges. Taking this as a pawn, I ſhould conſider, firſt, what 
the caſe would be if the ſtatute of James did not affect it; and then what effect that 
ſtatute has. If there were no ſuch ſtarute in the preſent cafe, it would be clear, 
that the plaintiff did obtain that intereſt which he is now ſeeking in the ſub- 
jet. The policy of inſurance was in Farclay's hands, and Crewwder in equity 
acquired a right in that policy; and this Court would not turn him round to 


| ſeek his relief againſt Caſe, It is clear, abſtracted from the ſtatute, that whatever 


binds a ſubject of property in the hands of the bankrupt, will bind it in the hands of 
the aſſignees; their title is merely derivative, and they take the property of the 
bankrupt ſubject to all equitable liens on it, that bound it in the hands of the 
bankrupt ; and here, if there had been no ſuch ſtatute, the aſſignees would have been 
bound by this contract of the bankrupt, The queſtion therefore is, Secondly, 
Whether this ſtatute affects this caſe? The words are, © if any perſon, at the time 
te he ſhall become bankrupr, ſhall by the conſent of the true owner, have in his 
« poſſeſſion any goods or chattel's whereof he ſhall be the reputed owner; the 
*« commiſſioners ſhall have power to diſpoſe of the ſame for the benefit of the cre- 
« ditors,” The queſtion therefore is, Whether the bankrupt's intereſt in this ſub- 
ject falls under the words goods and chattels, in the act; whether that intereſt 
reſided in the bankrupt in any right of form or poſſeſſion at the time of the 
bankruptcy ? His right was merely equitable, to redeem, Barclay had poſſeſſion 
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againſt the bankrupt, and the bankrupt had only a right to redeem. The 
bankrupt when ſolvent, aſſigned all his intereſt to a ſtranger. It is objected, 
that he did not then deliver poſſeffion, but he had not the poſſeſſion to de- 
liver ; he had barely the right of redemption ; he did therefore, as it ſeems, all that 
he could do, aſſign all his equitable right to the plaintiff” The ſtatute is to be 
conſidered as a jus poſitivum, and here it is impoſſible to charge the aſſignee of this 
equity, with having left the poſſeſſion of the thing aſſigned, in the hands of the 
bankrupt, In caſes where ſhips are at ſea, ſymbolical poſſeſſion is allowed; and 
this is much clearer of the objection of poſſeſſion on the behalf of Crowwder. But 
it is argued, that Crotoder ſhould have given notice to Barclay of his equitable 
intereſt, which would have been publiſhing to the world, that the property did not 
belong to the bankrupt. The firit anſwer is, that there was not a /cintil/a of pro- 
perty in the bankrupt. And ſecondly, ſuppoſing notice had been given, it would 
have been a tranſaftion merely between Crowder and Barclay. The conſequence 
is, that the aſſignees muſt account for all money received on Barclay's policy, as far as 
it affected the ſhip, but not on the other policy underwritten at Liverpool, which re- 
mained in the bankrupt's hands, and was delivered by him ſubſequent to the a&t of 
bankruptcy committed, if the act of bankruptcy preceded the delivery of that policy 
by the bankrupt to Crowder ; and the parties to be at liberty to try that fact, if they 
think proper. 1 hat caſe applies ſtrongly to the preſent. It might be a great 
inconvenience to commerce, if it were to be laid down as law, that a man could 
never take up money upon the credit of the goods conſigned, till they actually 
arrived in port. There ſeems to be no inconvenience on the other fide, nor can it 
be any inlet to fraud; for no other perſon can be taken in to lend money on the 
credit of the cargo, after the party has delivered over all the documents, to him 
who has the firit lien. Therefore on the whole, we think the verdict wrong, and 
that there ovght be a new trial. Lempriere v. Paſley, 2 Term Rep. B. R. 485. 

4. An action of trover was brought to recover the value of a quantity of lead. 
Upon the trial, the plaintiff obtained a verdict for 1000/7. ſubjet however, to the 
opinion of the Court of King's Bench, on the following cale, Edward Hague bought 
705 pigs of lead of the defendants, in Liverpoc!, on the 1ſt of March 1587, and or- 
dered them to be ſhipped to Rewen in France, The lead was of the value of 10001. 
and was accordingly ſhipped on the 1oth of March 1787, by the defendants at 
Cheſter, on board the Fane; and the bill of lading was 1adorled by the defendants 
in blank, and ſent to Edward Hague, The plaintiff on the 16th of March 1787, 
gave Hague his acceptances for 700 l. as ſtated in the following note; upon which 
Hague delivered the bill of lading to the plaintiff, * London, 16th March 1787 ; 
« Whereas Jonas Salomons has this day accepted for us the ſum of 70. at two 
te months, on account of a cargo of lead ſent to KE u, we hereby promiſe, in 
cc caſe the ſaid lead 1s not remitted for, by the time theſe bills fail due, they 
ce ſhall be renewed for two months longer. Cherles and Edward Hague” The 
acceptances were paid by the plaintiff, when due, to the indorſee of them. On 
the 21ſt, of March, 1787, the following agreement was made between Edward 

| Tlague 


517 


5 
Allignment. 


Hague, (who traded under the firm of Charles and Edward Hague) and the plaintiff; 
© Be it known, that it is this day agreed, between Edward Hague, of, &c. trading 
under the firm of Charles and Edward Hague, of the one part; and Jonas Salomons, 
« of the other part, as follows; that the ſaid Jonas Salomons ſhould pay for, and 
* ſend in his name to Meſſrs. Robert Garvey and Co. merchants, at Rowen, a cargo, 
ce conſiſting of 705 pigs of lead, to be ſhipped at Cheſter, on board the Jane, bound 
* to Rouen, to be ſold by Meſirs. Robert Garvey and Co. at the beſt price and prices 
ce that can be obtained for the ſame; and the net proceeds to be remitted to the ſaid 
« Tonas Salomons. And it is hereby agreed between the ſaid parties, that the profit and 
ce Joſs ariſing from the ſaid cargo of lead, ſhall be equally divided between the ſaid 
« Edward Hague and Jonas Salomons. And the faid Edward doth hereby promiſe 
« and agree, to and with the ſaid Jonas Salomons, that in caſe the ſaid cargo 
© of lead is ſold at Rowen, by the ſaid Robert Garvey and Co. upon credit, that 
ce then, and in ſuch caſe, the ſaid Robert Garvey and Co. ſhall ſtand de! credere for 
e the purchaſers, and that he the ſaid Edward Ilague ſhall and will ſtand guarantee 
te to the ſaid Jonas Salomons, for the ſolidity of the ſaid houſe of trade of Robert Gar- 
© vey and Co, and the due payment by them of the proceeds of the ſaid cargo of 
« lead; and laſtly, it is agreed, that the ſaid cargo of lead ſhall be inſured by the 
te ſaid Edward Hague, or by the ſaid Jonas Salomons, to the amount of 1100/7. and 
te that the policy of inſurance ſhall be and remain in the hands and poſſeſſion of the 
ce ſaid Jonas Salomons, for him to recover and receive ſuch loſs and loſſes as may ariſe 
te upon the ſaid cargo of lead, and ſhould be recoverable from the under-writers of 
© ſuch policy; and that he the ſaid Jonas Salomons ſhall and will account with the ſaid 
ce Edward Hague for the monies ſo recovered upon the pglicy, in caſe of loſs as 
« aforeſaid.” The veſſel failed with the lead for Rouen, in March, 1787, but was 
forced back, by ſtreſs of weather, to Chefter; and Edward Hague having become a 
bankrupt, and the defendants not having been paid the price of the ſaid goods, they, 
on that account, on the 5th. of April, ſtopped the goods while they were on board 
the ſhip, in England, and took them away. The goods were never paid for by 
Hague, or any other perſon. On the 25th. of May, Jonas Salomons de manded the 
705 pigs of lead of the defendants, who refuſed to dehver them, and converted them 
to their own uſe, On this caſe the general queſtion was, How far the aſfignment of 
a bill of lading, by the original conſignee to a third perſon, is a transfer of the pro— 
perty, as againſt the original conſignor? After counſel had been fully heard, the 
Court were of opinion in favour of the defendants; ſaying, it has been uniformly laid 
down, as far back as we can remember, that good faith is the baſis of all mercantile 
tranſactions; and therefore, in queſtions of this kind, it is material to conſider, 
whether the purchaler has acted fairly and honeſtly, or with a deſign to deceive and 
defraud. The firſt caſe on this ſubjeR, is that of Snee v. Preſcot, before Lord Hard- 
icke, 1 Atk. 245. who was of opinion, that where a merchant has fold goods, which 
have not, in fact, been delivered, nor paid for, he may, while they are in tranſitu, 
obtain the poſſeſſion of them again, by any means ſhort of abſolute violence. The 
authority of that caſe has never been impeached in the ſmalleſt degree, but on the 


contrary, 
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contrary, it has always been mentioned by the Court with approbation. But in the 
caſe of Lickbarrow v. Maſon, ante, p. 520. ca. 2. and ſome other caſes, the Court has 
been obliged to conſider, whether the rule laid down by Lord Hardwicke ought, in 
conſcience, to be extended to other parties; and they have held, that it ought. not, 
becauſe it would put it in the power of the confignor to enable the conſignee to cheat 


an innocent third perſon. He who contracts on the faith and credit of the bill of 


lading, ſhall not be diveſted of his right; but till the queſtion is, Does the purcha- 
ſer take it fairly and honeſtly? On that principle the caſe of right v. Campbell 
turned, 4 Burr. 2046. there the Court thought there was abundance of evidence to 
be left to a jury, to ſhew that the paity who took the bill of ladiag, had full notice 
that the goods had not been paid for. That circumſtance had eſcaped the attention 
of the learned judge who firft tried the cauſe; but upon a motion for a new trial, 
the Court thought, that they ſaw reaſon to ſuſpect fraud between the factor and the 
third perſon, to cheat the real owner of the goods. So, in this caſe, if the plaintiff 


knew, at the time, that Hague had never paid for the goods, it was an agreement 


between thoſe two to obtain poſſe ſſion of the goods without paying for them. And 
this fact of the plaintiff's knowledge, appears upon the face of the agreement; for 


he thereby agrees to pay for the goods himſelf. But there is ſtill another ground 
which would prevent the plaintiff's recovering in this action; for there is no doubt, 


but that under this agreement, the plaintiff and Hague were partners, and then the 
plaintiff could not recover in this form of action. It is like the caſe of Fox v. Han- 


bury, Cowp. 455. where it was held, that if one partner became a bankrupt, and the 


other partner afterwards diſpoſed of the goods, and then became a bankrupt, the 
aſſignees of both, under a joint commiſſion, could not bring trover againſt the 
vendee of ſuch partnerſhip effects. Now that applies to the preſent caſe; and there- 
fore, on both grounds, we are of opinion, that the paſtea mult be delivered to the 
defendants. Salomons v. Niſſen, 2 Term Rep. B. R. 674. 


5. In an action of Aſumꝑſit, brought by three perſons, on a contract, the defend- 
ant pleaded the bankruptcy of one of them, before the action was brought; but the 
plaintiff replied, that before his bankruptcy, he aſſigned his intereſt in the contract 
to the other two. To this the defendant demurred generally; inſiſting, that the re- 
plication ſhould have ſtated how the aſſignment was made, and by what deed, 
ſo that he might have craved oyer of it. But the Court were of opinion, that it is 
not neceſſary for an aſſignment of a cheſe in action to be by deed, and therefore it is 
no ground of demurrer that it is not fo ſtated. However, they gave the defendant leave 
to withdraw his demurrer, and take iſſue on the aſſignment. Howel v. Mac Juerg, 
4 Term Rep. B. R. 690. | | | 
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1. Concerning Awards in general. 
II. Concerning the Parties, &c. 
III. For what Cauſes ſet aſide, et E contra. 


I. Concermng Awards in general. 


4. N ſhewing cauſe why an attachment ſhould not iſſue againſt the defendant, 
O for refuſing to perform an award which was made in purſuance of a ſub- 
miſſion entered into by a rule of court, i @ cauſe then depending; it became a 
queſtion, Whether this was within the act of g & 10 Will. III. c. 15. for deter ns in- 
ing differences by arbitration. And the Court thought it was not, but that it 
ſtood upon the Common law, independent of the act; which was made to put ſub- 
miſſions to arbitration, in caſes where there was no cauſe depending, upon the ſame 
foor as thoſe where there was a cauſe depending. Here there was a cauſe depend- 
ing at the time of the ſubmiſſion, and therefore the caſe was not within the proviſion 
of the act. On applications of this kind, the Court will not enter at all into the 
merits of the matter referred to arbitration, but will only conſider ſuch objections as 
appear upon the face of the award; and ſuch as go to the miſbehaviour of the 
| arbitrators. Therefore the rule for the attachment was made abſolute. Lucas 
v. Hilſon, 2 Burr. 701. 
2. An action of debt was brought upon an award, by which the defendant was 
ordered to pay the plaintiff 22/, and both parties were to execute mutual releaſes of 
all demands, until the date of the arbitration bond. Upon the trial, the plaintiff 
obtained a verdit. But upon a motion in arreſt of judgment, it was objected, that 
it did not appear by the declaration, or in any part of the record, that there ever 
was any bond of arbitration; ſo that it was impoſſible to ſay, up to what time this 
award made an end of the matters in difference berween the parties; and for any 
thing that appeared to the contrary, this might have been a parol ſubmiſſion. The 
Court ſaid, that though this might perhaps have been a good objection, if taken at 
the trial, yet after a verdit, we will ſuppoſe that the arbitration bond was ſhewn 
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at the trial, and was agreeable to the releaſe; therefore there muſt be judgment for 


the plaintiff. Bell v. Simpſon, 2 Wilſon 10. 


3. In an action of debt upon a bond to perform an award, the defendant, after 


praying oyer of the condition, and ſetting it forth, pleaded that the arbitrators made 
no award between the parties, according to the form and effect of that condition. 
To this the plaintiff replied, that on a certain day, before the day in the condition 
mentioned, the arbitrators made their award in writing, under their hands, c. and 
thereby awarded the defendant to pay to the plaintiff, at a certain day then to come, 
1614. 10s. and all ſuch coſts, charges, and expences, as he had been put to in a 
certain cauſe then depending between the parties; and then the plaintiff aſſigned a 
breach in the non-payment of the 161. 10s, Upon arguing a general demurrer to 
this replication, three objections were taken. 1ſt. That no certain coſts, charges, 
and expences were ſet down and averred. 2d. That the award did not mention any 
cauſe between the parties, in any certain court, and it might be in an inferior court. 3d. 
That although the award was good for the 16/. 105. being a ſum certain, yet the 
coſts, charges, and expences of the ſuit, were totally uncertain; ſo that the award, 
as to that part of it, was void, and could never be performed. After hearing coun- 
ſel on both ſides, the Court ſaid, if the award be good in that part, whereof the breach 
is aſſigned, the defendant having admitted the breach by his demurrer, the plaintiff 
muſt have judgment, The firſt objection goes too far; a liberal conſtruction of awards 
hath taken place in modern times, though formerly courts of juſtice looked nicely 
and critically into them. We will intend, that by coſts, charges, and expences, are 
meant ſuch coſts, charges, and expences, as courts take notice of by their officer ; 
it might indeed be ſaid, that all coſts between the attorney and client are thereby 
meant, but we will take the words of the arbitrators to have the ſame meaning, as 
if they had been the words of the court. As to the ſecond objection, we will pre- 
ſume that the cauſe was in a ſuperior court; and the rather, becauſe the defendant 
might have ſhewn, by pleading, that it was in an inferior court. And as to the 
third objection, a recovery in this action, will be a bar to any future action brought 
upon this bond, for the non-payment of the coſts, after they are aſcertained, Fox 
v. Smith, 2 Wilſon 267. 

4. The ſame point, that an award may be good in part, and bad in part, was de- 
termined in another caſe, of Addiſon v. Gray, 2 Wilſon 293. 

5. An attachment was moved for againſt the plaintiff, for the non-payment of 
money purſuant to an award. The defendant, by an unſtamped indorſement on the 
award, had authoriſed one Town/end to receive the money awarded, and he accord- 
ingly demanded it. The Court at firſt doubted, whether this was a ſufficient autho- 
rity, without a warrant of attorney for that purpoſe, But it being alledged by the 
ſecondaries and other practiſers, that this was the uſual method, a rule to ſhew 
cauſe was granted, But as the matter never came on again, the money was proba- 
bly paid. Langman v. Holmes, 2 Black. 990. 

6. The court of C. B. was moved to ſet aſide two awards. The firſt was dated, 
and duly publiſhed, on the 28th of Auguſt 1776, whereby the defendant was awarded 

Vor. I. 3X to 
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to pay the plaintiff 316 J. 15. 10 dJ. with coſts, and each party was to give general 
releaſes. But it being adverted to, that the reference was only of the matters in 
queſtion in this cauſe, and not of all diſputes between the parties, the arbitrators ap- 
prehended they had exceeded their powers; and therefore on the 6th of November 
following, they made a ſecond award, to the ſame effect with the firſt, except order- 
ing /pecial releaſes of all matters in difference in that cauſe, inſtead of general ones. 
To the firſt award it was objected, that the arbitrators had exceeded their powers; 
and if the Court ſtruck out that part only which related to general releaſes, then there 
would be no mutuality, but every thing to be done by the defendant only. To the 
ſecond award it was objected, that the arbitrators, by making the firſt, were fuucli 
officio, and all their authority was at an end; for if debt and treſpaſs be referred, and 
the award extends only to the debt, the arbitrators cannot afterwards make another 
award as to the treſpaſs. After this caſe had been fully argued, the Court was 
opinion, that the firſt award might be ſupported, either by conſtruing the releaſe 
thereby directed, to be only ſo far good, as fell within the authority of the arbitrators,, 
and rejecting the reſt; or if the releaſe ſhould be ſuppoſed to be one entire thing, 


and not to be rejected in part, then by rejecting it ix toto; and therefore the rule was 
diſcharged. - Pickering v. Watſon, 2 Black. 1117, 


7. On ſhewing cauſe againſt a rule, why an award ſhould not be ſet aſide, the 
Court was at the ſame time moved to grant an attachment for the non- performance 
of it. The grounds for ſetting it aſide were, 1ft. That the application was too late, 
the award being a ſubmiſſion within the ſtatute 9 and 10 Vill. III. c. 15. ſed. 2. 
which provides, © That any arbitration procured by eorrupt or undue means, ſhall: 


* be adjudged void, &c. ſo as complaint of ſuch corruption, &c. be made in the 


cc court where the rule is made for ſubiniſſion to ſuch arbitration, before the laſt 
« Jay of the next term after ſuch arbitration is made and publiſhed to the parties.” 
In this caſe, the application was not originally made till after the expiration of that 
time. 2d. Upon the merits, but they were not entered into. Lord Mansfeld, after 
ſtating the clauſe and proviſo in the ſtatute, obſerved, that though the firſt clauſe 
was inaccurately penned, yet the meaning of it was ſufficiently explained by the pro-- 
viſo in the ſecond; and ſaid he was extremely clear, from the words of the proviſo, . 
that the time of objecting to an award, is expreſsly limited to the laſt day of the term. 
next after it is publiſhed, He was equally clear, that where no objection was made 
within ſuch limited time, the other ſide may apply for an attachment to enforce the 
performance of the award. In the preſent caſe, the impeachment of the award being. 
ſubſequent to the time preſcribed by the ſtatute, it came too late, ſo that the motion- 
for an attachment was clearly regular. The Court therefore ordered the rule for ſet- 
ting aſide the award to be diſcharged, but without coſts; and that the attachment 
ſhould lie in the office for a month after bringing in. the money before the Maſter... 
Freame v. Pinneger, Cowper 23. | 

8. Exceptions being taken to an award, the Court was moved to diſcharge the 
order, on the ground, that the award was final; being made by perſons appointed 
Judges by the parties themſelves, This motion was oppoſed, upon the authority of 


the 


Award. 


the cafes of Crefly v. Carrington, 1 Vern, 469. and ide v. Cocth, 2 Vern. 109. 
where it is ſaid, that exceptions may be taken to an award. After argument, Lord 
Thurlow ſaid, he did not at all agree with the caſes in Yernon, for if it remained 
open to exceptions, it ſeemed to be rather a reſerence than an award; but in the pre- 
ſent caſe, it was intended that the whole matter ſhould be referred, in excluſion of 
the court, except as to the coſts. That the proper way would be, to move to ſet 
the award aſide; for a miſtake in the arbitrator is a good ground to ſet aſide an 


award, and the topics in the exceptions would apply to ſuch a motion. Rice v. 
Williams, 3 Brown 163. 


9. A bill being brought to be diſcharged from a purchaſe, on the ground of groſs 
miſrepreſentation on the part of the vendor, as to the value of the eſtate, the parties 
agreed to refer the matter to arbitration, ſo as the award ſhould be made on or be- 
fore the firſt day of Michaeimas term. The matter ſo referred being tedious and com- 
plicated, the time for making the award was enlarged by conſent, tiil the firſt day of 
Hilary term. The arbitrator afterwards made his award, whereby he confirmed 
the purchaſe, but directed the money to be paid by inſtalments. The firſt inſtal- 
ment being due, and not paid, the Court was applied to on the part of the plaintiff, 
to ſet the award aſide; and on the part of the defendant, for an attachment for the 
non performance of it. Both theſe motions came on together; and after being 
heard, Lord Thurlow ſaid, he thought the enlargement of the time was in fat quo, 
and therefore muſt include the firſt day of Hilary term; and being ſatisfied with the 
award itſelf upon the circumſtances, he ordered it to ſtand, The motion for the 
attachment was afterwards waived ; but another motion was made, that the plaintiff 
mightſtand committed for non-performance of the award, upon a notice given to 
his clerk in court only. On this occaſion Lord Thurlow ſaid, he had enquired into 
the practice, and that this was the proper motion; but that the ſervice of notice 
muſt be perſonal, and not on the clerk in court; for by the reference the cauſe is 
out of court. Knox v. Simmonds, 3 Brown 358. 


10. On ſhewing cauſe againſt a rule, why an attachment ſhould not iſſue againſt 
the defendant for a contempt in not performing an award; it appeared, that a ſub- 
miſſion to arbitration between the parties had been made a rule of court, but the 
arbitrator not having proceeded within the time limited, one John 11urd and the 
defendant Robert Hurd, who were the real parties in the cauſe, Owen being only a 
nominal plaintiff, had agreed to a ſrcond arbitration, which was not made a rule of 
court; and it was for not obeying the award made by the ſecond arbitrator, that the 
artachment was moved for, But the Court held this ſecond award to be a mere nul- 
lity; the reference not having been made by the parties on the record, who ſhould 
both have conſented to the rule; and if it had, there ſhould have been a ſecond 
application to the court, under the circumſtances, to make the ſubmiſſion to the 
ſecond award a rule of court; and the order muſt have been made by the court itſelf, 
for this was an application for an attachment, as for a violation of a rule of court, 


when in truth no rule of court had been violated. Owen v. Hurd, 2 Term Rep. 
B. R. 643. | | 
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11, On a rule to ſhew cauſe, why an award ſhould not be ſet aſide, it appeared, 
that there had been accounts between Meſſrs. Mayne and Graham, who were bank- 


. Tupts, and the defendant, and that the latter had paid 1500/7. after the bankruptcy, 


to the plaintiffs, as aſſignees, which was only part of the ſum they demanded. That 
the preſent action had been brought to recover a further ſum, claimed to be due from 
the defendant to the eſtate of the bankrupts, to which the general iſſue only had been 
pleaded, and that pending the ſuit, it was agreed to refer all matters in difference be- 
teen the parties in the cauſe, to the determination of an arbitrator, who, upon exa- 
mining all the accounts, had awarded 7004. to be paid by the plaintiffs to the de- 
fendant, on a particular day. To this award ſeveral objeQions were now taken. 
1ſt, That the terms of the reference only included all matters in diſpute in that cauſe, 
and that therefore the arbitrator had exceeded his authority, in awarding a ſum to be 
paid by the plaintiffs to the defendant, no croſs demand having been ſet off in that 
ſuit, 2d. That the plaintiffs, who were the aſſignees of the bankrupts, had no 
power to refer any other matter, than the particular cauſe in queſtion, without the 
conſent of the creditors. 3d. That the arbitrator had awarded a certain ſum to be 
paid by the ajjignees, on a certain day, which he had no power to do; for at all events, 
the defendant could only prove his debt under the commiſſion, and entitle him- 
ſelf to a proportional ſhare of the bankrupts' effects, with the reſt of the creditors. 
After theſe objections had been argued, the counſel on the other ſide were ſtopped 
by the Court, and Lord Kenyon gave his opinion, to the following effect. The firſt 
objection which has been raiſed againſt this award, namely, that the arbitrator has 
exceeded his authority, would, if it were well founded, be deſtructive of it. But 
that is anſwered, by reading the terms of the reference; by which it appears, that 
all matters in difference between the parties in this cauſe, were referred. The 
e parties in this cauſe,” is merely a deſcription. of the per/ons, and not of the ſubject 
matter in diſpute. And indeed this is the conſtant form of theſe ſubmiſſions to 
awards, which are intended to include all matters in diſpute between the parties. 

With reſpe& to the latter objection, that the arbitrator has awarded a particular 
ſum to be paid in ſolido, on a certain day, inſtead of directing him to go before the 
Commiſſioners to prove this debt; if this had been a debt due from the bankrupt to 
the defendant, the objection would have holden ; but this debt was not contracted 
before the bankruptcy, for the defendant inadvertently paid a. ſum of money to the 
aſſignees after the bankruptcy, which it now appears. was not due to them. That 
ſum therefore could. not be proved under the commiſſion, and the arbitrator could 
only award, that the ſum which was overpaid to the aſſignees, ſhould be paid by 
them to the defendant i» ſolido. The other Judges being of the ſame opinion, the 
rule was diſcharged. Mayne v. Fullarton, 2 Term Rep. B. R. 645. 

12. The Court was moved, that the arbitrator to whom this cauſe had been re- 
ferred, ſhould re- conſider the award which he had made, becauſe ſufficient mate- 
rials were not laid before him in time, which could not be procured till now. But 
the Court, upon referring to the act of Parliament, 9 and 10 Will. III. c. 1 5. were 
of opinion, that the motion ought to have been made before the laſt day of the term 


next 
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next after the award; and therefore they refuſed the rule. Zachary v. Shepherd, 
2 Term Rep. B. R. 781. 


13. In an action for money had and received, to recover the value of eighteen 
bags of red Dutch clover, the defendant pleaded, inter alia, an award; to which the 
plaintiff replied, that the ſubje& matter of the preſent action was not included in that 
reference ; at the trial of the cauſe, the plaintiff called one of the two arbitrators to 
prove, that on the former reference this matter had never been laid before them by 
the parties; and that they had not taken it into their conſideration in forming their 
award; but the defendant's counſel objecting to evidence of this nature, on the 
ground, that the ſubmiſſion to arbitration included all matters in difference between 
the parties, the learned judge who tried the cauſe thought himſelf bound by the 
terms of the reference, and therefore rejected the witneſs ; upon which the plaintiff 
was non- ſuited. But the Court having ſet aſide the non-ſuit, and granted a new 
trial, the witneſs was upon the ſecond trial admitted, and. the plaintiff obtained a ver- 
dict. The Court was afterwards moved to ſet this verdict aſide, and grant another 
trial; on the ground, that the terms of the reference being of all matters in difference, 
was concluſive upon the parties, as to all cauſes of aRion ſubſiſting between them, 
prior to the ſubmiſſion, of which the ſubje& matter of the - preſent action was one. 
But the Court thought there was no colour for the motion, for the plaintiff might 
undoubtedly ſhew, that this matter was not in difference between him and the defen- 
dant at the time of the ſubmiſſion, nor referred by them to the arbitrators; and 
therefore the rule was refuſed. Ravee v. Farmer, 4 Term Rep. B. R. 146. 


— 


II. Concerning ibe Parties, &c. 


r. NE Fowler gave a warrant of attorney to the truſtees in his marriage ſettle- 

ment, to confeſs a judgment for 1000 /. as a ſecurity for his performing the 
covenants contained in the ſettlement. He afterwards entered into partnerſhip with 
one Hamilton, in the wine trade ; but differences ariſing between them, they were re- 
ferred to arbitration, and a parol award was made, that forty pipes of wine, part of 
the joint ſtock, ſhould be lodged in the hands of a third perſon, to be delivered to 
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either of the partners, on his producing any bond, &c, which had been entered into 


on account of the partnerſhip, paid off by the party producing it; and the quantity 
of wine to be delivered, was ta be in proportion to the money ſo paid off. The 
wine was accordingly depoſited, with the conſent of Hamilton and Fowler, in the 
hands of one Hayward. The judgment given to the truſtees having been. entered 
up, a fieri facias was ſued out thereon, and a moiety of this wine was taken in execu- 
tion, as the property of Fowler, Whereupon Hamilton, as a ſeparate creditor of 
Fowler, and ſeveral other perſons, as creditors of the partnerſhip, brought their bill 
to have this execution ſet aſide, and to have the value of the wine ſo taken, applied 


to 
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to the payment of their debts. After the cauſe had been heard, Lord Hardwicke 


ſaid, that a bill to carry an award into execution, when there is no acquieſcence in it 
by the parties to the ſubmiſſion, or any agreement by them afterwards to have it 


executed, would certainly not lie ; but the remedy to enforce a performance of an 
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award, muſt be taken at law. Now in this cafe, none of the plaintiffs the creditors, 
were parties to the ſubmiſſion, nor did it appear, that they were at all privy to the 
tranſaction; it was calculated only for the indemnity of Hamilton, againſt the failure 
of Fowler, without any regard had to their creditors; and therefore, as they were 


under no obligation to abide by the award, they were not intitled to the benefit 


of it. For theſe reaſons his Lordſhip diſmiſſed the bill. Thompſon v. Novel, 
1 Atk, 60. 3 


2. The plaintiff in this cauſe, and one Eade, had been partners in trade, but ſome 
diſputes ariſing between them, upon the diſſolution of their partnerſhip, a ſuit was 
inſtituted, and for ſome time carried on in the Court of Chancery, relative to thoſe 
diſputes ; but a propoſal being made, to refer all matters in controverſy to arbritra- 
tion, it was agreed to, and the ſubmiſſion was accordingly made an order of the 
Court. One condition in it was, that the parties ſhould be reſtrained from bringing 
a bill in equity againſt the arbitrators. The reſult of the arbitration was, that 9150 J. 
was awarded to be due to Eade, on the balance of accounts. In conſequence of this 
award, the plaintiff brought a bill againſt the arbitrators, charging them with cor- 
ruption, and partiality, and alſo againſt Eade, praying, that they might ſet forth 
the general accounts between the plaintiff, and the defendant Eade, relating to 
the partnerſhip, and that they might likewiſe diſcover, on what account or accounts 
of the parties they had founded their award. To this bill the defendants pleaded 
the award in bar, After this plea had been argued, Lord Hardwicke ſaid, there 
are many inſtances in this court, where arbitrators, being made defendants to a bill, 
charging them with corruption, and partiality, may plead the award in bar to the 


diſcovery ; but then it is incumbent on them to ſhew themſelves incorrupt, and 


impartial ; or otherwiſe, the Court will give the party a remedy, by making the 
arbitrators pay coſts, I remember an inſtance of this fort in a famous caſe of John 
Ward, who being a party in a cauſe, where one John Warner was an arbitrator, 
upon Ward's coming into the room, he ſaid, © I John Warner will make you Jobn 
« W/ard pay coſts.” Ward complained to the Court of this partial behaviour of 
the arbitrator, and the Court inverted the threats of Warner, by ordering him to 
pay coſts to Ward. The great doubt with me is, that as this award ſeems to be 
executory, and not final, whether it is a good award at law; and if it is not good at 
law, then how can the arbitrators plead it in bar to the diſcovery prayed by the 
preſent bill? When the parties have ſubmitted to make the ſubmiſſion to the award 
a rule of court, it is a contempt of the Court to diſpute the order, unleſs they can 
ſhew partiality, corruption, or miſbehaviour on the part of the arbitrators; and this 
will depend upon their denying thoſe facts by their anſwer, and if they do that 
ſufficiently, the plea ought to be allowed; but ſtill, if upon the hearing of the cauſe, 
the evidence ſhould not be ſtrong enough to convince the Court that the arbitrators 


have 
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have been guilty of corruption, partiality, or miſbehaviour, it will effectually open 
rhe plea; therefore I am of opinion, notwithſtanding any defect in the award, in 
point of law, yet upon the parties agreeing to make the ſubmiſſion a rule of courr, 
and one condition of it being, to be reſtrained from bringing a bill in equity againſt 
the arbitrators, the plea of the award by them ought to be allowed. Lingood v. 
Croucher, 2 Atk. 395. 


3. One of two partners brought his bill againſt the other, to diſcover and be 
relieved againſt divers frauds, and matters of account. To this bill the defendant 
pleaded the articles of co-partnerſhip, whereby it was agreed, that if any difference 
ſhould ariſe relative to the joint trade, or to any covenant in the articles, it ſhould be 
referred to arbitration; he then ayerred, that all the matters in the plaintiff's bill 
related only to the joint trade, and that they never had been ſubmitted to arbitration ; 
nor did the plaintiff ever propoſe a reference, or name any perſon as an arbitrator, 
although the defendant was always ready and willing to ſubmit all matters to 
arbitration. After this plea had been argued, Lord Hardwicke ſaid, the plea in this 
caſe ought to be diſallowed ; and yet I would not have it underſtood, that ſuch an 
agreement might not be made in articles of this ſort, and pleaded ; but then the 
clauſe ſhould have in it a power given to the arbitrators, to examine the parties, 
as well as witneſſes, upon oath. This bill however, is to diſcover and be relieved 
againſt frauds, impoſitions, and concealments, for which the arbitrators could not 
examine the parties on oath. The parties might certainly have made ſuch an agree- 
ment as would have ouſted this Court of its juriſdiction, but the plea here goes 


both to the diſcovery and the relief; and if I was to allow the plea as to the relief, 


I could not as to the diſcovery; and then the Court muſt admit a diſcovery in 


order to aſſiſt the arbitrators, which is not proper for the dignity of the Court to do. 


Wellington v. Mackintoſh, 2 Atk. 569. 


4. To a bill brought for an account, the defendant pleaded an award; and after 
the plea had been argued, Lord Hardwicke ſaid, the only ground to impeach an 
award; is colluſion, or groſs miſbehaviour in the arbitrators ; for otherwiſe, being 
made by judges of the parties' own chuſtng, it is final and concluſive, The plea of 
an award is not only good to the merits of the caſe, but to the diſcovery alſo ; for 
the defendant is not obliged to ſet out the whole account between him and the plain- 
tiff, after an award in his favour concerning that very account; becauſe the award is 
concluſive to all the parties, until an error is ſhewn in taking the account, or par- 
tiality, or improper behaviour in the arbitrators; and if any particular error is pre- 
tended, the plaintiff ought to charge it, with all its circumſtances, and he is not 
even now precluded from proving it, if he has ſufficient evidence for that purpoſe. 
As to the objection, that the arbitrators did not give ſufficient notice of the time 
and place of their meeting, they are not bound to do it; and therefore ro objection 
of that kind is material. The plea was allowed, Tillenſur v. Peat, 3 Aik. 529. 


5. A bill was brought to ſet aſide an award, and the arbitrator was made a party. 
to it, for the purpoſe of diſcovering the ground and foundation upon which the 
award 
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award was made; and he was required to ſet it forth minutely in his anſwer. To 
fo much of this bill as ſought ſo particular a diſcovery, the arbitrator pleaded, that 
he was not obliged to ſet forth, minutely, the grounds and foundation upon which he 
had made his award. After this plea had been argued, Lord Hardwicke ſaid, unleſs 
there is corruption, or partiality, in an arbitrator, the party cannot ſet aſide his 
award ; and if it ſhould be allowed to make arbitrators defendants, and give them the 
trouble of ſetting forth the particular reaſons upon which they founded their award, 
it would introduce very great inconvenience, and be a diſcouragement to any perſon 
to undertake a reference. If there is any palpable miſtake made by an arbitrator, or 
any miſcalculation in an account, which has been laid before him, the party aggrieved 
may bring his bill againſt the party in whoſe favour the award is made, to have the 
miſtake rectified; but not againſt the arbitrator. His Lordſhip alſo ſaid, he did not 
know whether there was any eſtabliſhed rule of the Court, with regard to arbitrators 
ſetting forth the reaſons of their award, how far they were obliged to diſcover, and 
how far not ; but if there was not one, he ſhould not ſcruple to make one ; becauſe it 
would be unreaſonable to put an arbitrator to ſo much trouble and expence, as ſuch 


an anſwer muſt neceſſarily give him. Therefore the plea was allowed. Anonymous 
3 Atk. 644. 


6. The Court of King's Bench was moved, that one of the witneſſes to a ſub- 
miſſion to arbitration might be obliged to make an affidavit thereof, in order to make 
it a rule of court, purſuant to the ſtat. 9 & 10 Will. III. c. 15. After hearing 
counſel againſt this motion, the Court ſaid, the hardſhip of this particular caſe 
will not at all vary our rule, which muſt be a ſtanding method for the future. The 
act of parliament has appointed only this ſingle way by affidavit, and we will not 
ſuffer a witneſs to evade it by his refuſal, We force a witneſs to a bond by Subpena, 
and every witneſs, by his ſigning, undertakes to prove the inſtrument when required. 
Therefore the rule was granted. Clark v. Elwick, 1 Strange 1. 


7. In this caſe there are no facts ſtated, but the Reporter ſays, the Court held, 
that the time limited by the ſtatute for complaining againſt awards, which is to the 
laſt day of the next term, does not extend to ſuch as are made in purſuance of a 
rule of Nifi Prius; but only where the ſubmiſſion is by bond; and nothing is a 
ground within that ſtatute, for ſccting aſide an award, but manifeſt corruption in the 
arbitrators, Woe will not unravel the matter, or examine into the juſtice and 
reaſonableneſs of what is awarded. Ander/on v. Coxeter, 1 Stra. 3ol. 


8. The plaintiff having brought an action againſt the defendant, for diverting his 
water, the matter was referred to arbitration, and the arbitrators awarded the 
defendant to fill up a canal, reſtore the ſtream to its former courſe, and to do ſeveral 
other as relating to his water-works. The plaintiff afterwards applied to the 
Court, for an attachment againſt the defendant, for the non-performance of this 
award, and read ſeveral affidavits in ſupport of the application. The defendant, on 
the other hand, read affidavits to prove his compliance with the award. After 
hearing counſel on each fide, the Court ſaid, that it was diſcretionary, whether 
they ſhould enforce the award by an attachment, and as there was a contraricty 


of 
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of evidence, they would not determine the matter by affidavits; eſpecially ſince the 


plaintiff was not without another remedy, by an action upon the award. ales v. 
Taylor, 1 Stra. 695. 


9. Upon a reference it was awarded, that the plaintiff ſhould pay the coſts; but 
there being no perſon appointed to tax them, the Court ſupplied that defect, by 
ordering the Maſter to do it. Dudley v. Nettlefold, 2 Stra. 7 37. 

10. In an action of debt upon an arbitration bond, the award was, that the defend- 
ant ſhould execute a covenant to indemnify the plaintiff againſt all coſts, damages, 
and expences, which ſhould happen by means of any further proceedings in an action, 
begun at the inſtance of the defendant, and at iſſue in C. B. wherein one Marſhall, 
Qui Tam was plaintiff, and the now plaintiff defendant; at the bottom of which co- 


venant, the arbitrators had figned their names. An objection was taken to this 


award by one of the judges, as not reducing things to any certainty, or putting a final 


end to the fuit, but only giving the plaintiff a new action of covenant, But the other 


judges were of opinion, that the award was good, and that it did not lie in the mouth 
of the defendant to make this objection. They ſaid, there was no difference between 
a bond, and a covenant, for the remedy is by action in both caſes; and this being a 
Qui Tam, in which the poor had an equal intereſt with Marſhall, it was not in the 
power of the arbitrators to order it to ceaſe, Philips v. Knightley, 2 Stra. 90g. 


11. In an action of debt the plaintiff declared, that on the 7th of March, the de- 

fendant, by bond ſubmitted himſelf to the award of one James Pope, an arbitrator 
indifferently named and elected, as well on the behalf. of the plaintiff as the defendant, 
ſo as the award ſhould be made in writing, under hand and ſeal, before the 2oth of 
April. That on the 18th of April, Pope, by writing under hand and ſeal, awarded, 
that the defendant ſhould, at a certain time and place pay the plaintiff 107. 105, for 
his damages, and 61. 195. for coſts, and that the plaintiff ſhould. pay the defendant 
15. after which both of them ſhould give mutual releaſes. To this declaration the 
defendant demurred, becauſe the plaintiff had not therein ſhewn what was neceſſary 


to maintain his action, namely, that there was any ſubmiſſion on his part. After this 


demurrer had been argued, the Court ſaid, there is a great deal of difference where 


the action is brought upon the bond of ſubmiſſion, and where it is upon the award; in 


the firſt caſe the defendant, by craving yer, ſhews that there were mutal ſubmiſſions, 
the condition always ſo reciting it; but in the other caſe, it muſt be averred before you 
can properly introduce your award. On the behalf, does not import him to be 
named by, the defendant, and in debt on the bond nul agard fait admits a ſubmiſ- 
ſion, We think therefore, that as a mutual ſubmiſſion is neceſſarily to be ſhewn, 
there is nothing tantamount in this declaration. Whereupon the plaintiff diſconti- 
nued on payment of coſts. Dilley v. Polbill, 2 Stra. 923. 


12. An award was made, whereby, after reciting, that the defendant had beat the 
plaintiff, it was awarded, that the defendant ſhould give ſecurity to pay the plaintiff 
an annual ſum for his life, and that all manner of proceedings, if any, depending at 
law, ſhould be no further proſecuted. To an action brought upon this award, there 
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was a general demurrer; and after argument, the Court held the award to be ill, as 
being uncertain, and neither final, or mutual. It was uncertain, becauſe it did not de- 
termine what ſecurity ſhould be given. It was not final, becauſe it only ſtzyed ſuch 
proceedings, if any, as were then depending; ſo that if the plaintiff had brought no 
ſuit, he was at liberty to do ſo, and even to diſcontinue what was brought, and bring a 
new one. And it was not mutual, becauſe there was no releaſe directed to be given, 
or any thing elſe ordered to be done by the plaintiff, Judgment was therefore given 
for the defendant. Tipping v. Smith, 2 Stra. 1024. 


13. An award that the defendant ſhould pay ſuch coſts, as two perſons therein 
named, who were not officers of any court, ſhould direct, provided they were ſuch 
coſts as a Maſter in Chancery would allow, was on a demurrer held to be ill; be- 


cauſe the arbitrators can only delegate their authority, in that inſtance, to ſuch perſons 


as the Court will allow to underſtand the matter better than themſelves. Therefore 
the defendant had judgment. Knott v. Long, 2 Stra. 1025. | 


14. In an action of debt upon bond, the condition recited, that the plaintiff and 
one Gilbert had ſubmitted a diſpute to arbitration; and therefore if the defendant 
ſhould pay what Gilbert ſhould be awarded to pay, not exceeding 201. the bond was 
to be void. It appezred by the replication, that the award was for Gilbert to give 
the plaintiff his note for 18/7. payable at a future day. On a demurrer, the defend- 
ant inſiſted, that this bond was only to pay the money which ſhould be awarded, 


and that as the award was to do a collateral act, it was not within the condition cf 


the bond. But the Court ſaid, that awards are to have a reaſonable intendment, 
and that as the meaning of this award was only to give the party time, it was equal 
to ordering him to pay the money at a future day, without ſaying any thing of giving 
a note in the mean time. And therefore judgment was given. for the plaintiff, 
Booth v. Gurnet, 2 Stra. 1082, 


15. An action of debt was brought upon an arbitration bond, whereby the plaintiff 
and the defendant ſubmitted all matters in difference between them or either of them, 
The arbitrators awarded 301. to the plaintiff, in full of all demands, either in her 
own right, or as the executrix of her late huſband. On a demurrer to this declara- 
tion, it was inſiſted, that the arbitrators had exceeded their authority. But after 
argument, the Court held, that the ſubmiſſion was general enough; becauſe the 
demand as executrix, was then a matter depending between them. And therefore 
the plaintiff had judgment. Elletſon v. Cummins, 2 Stra. 1144. 


16. In this caſe the Court held, that under the ſtatute g and 10 Will. III. c. 15. 
they could not receive any application to ſet aſide an award, until the ſubmiſſion was 
made a rule of court; and that a conſent in the arbitration bond to make the award 


a rule of court, inſtead of the ſubmiſſion, would not warrant their interpoſing. Har- 
riſon v. Grundy, 2 Stra. 1178. 


17. In an action of treſpaſs for an aſſault, battery, and falſe impriſonment, an 
award made pending the action was pleaded, and a tender of the ſum awarded. 
The award, which was made upon a ſubmiſſion of all diſputes, ran in theſe words, 
12 Whereas there has been a ſuit at law between the parties, that hath run to a great 


« expence 
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c pence on both fides, and it being left to me to make an end of it, I determine 
ce that they ſhall each of them pay their own charges at law, and that the defendant 
« pay the plaintiff five ſhillings, for his making the firſt breach in the law,” To this 
plea the plaintiff demurred, inſiſting, firſt, that it was uncertain, becauſe the ſub- 
miſſion being of ſeveral matters, the award did not at all ſhew which of them it 
meant to determine. And ſecond, that it was not final; for though made pending 
the action, it did not put any end to it at all. After this demurrer had been argued, 
Lord Mansfield delivered his opinion to the following effect. The queſtion is, 
Whether this be a good award? Awards are now conſidered with greater latitude, 
and leſs ſtrictneſs, than they were formerly. For it is right that they ſhould be libe- 
rally conſtrued, becauſe they are made by judges of the parties' own chuſing; and 
this often happens in caſes of ſmall conſequence, like the preſent, where the play is 
not worth the candle. Indeed awards muſt have theſe two properties, namely, to 
be certain, and final; but the certainty may be judged of according to a common 
intent, and conſiſtent with fair and probable preſumption, The ſubmiſſion in this 
caſe, is in general terms, © Of all actions, controverſies, and ſuits, between them.“ 
The arbitrator, referring to the ſubmiſſion, recites one, which he was authoriſed 
to determine; and it appears, that this fuit was depending between the parties, 
and that they have not deſired to be heard upon any more than this one; therefore 


there is no probable preſumption of any other, As to its being final, it ſeems to 


be a reaſonable and fair award; for the arbitrator plainly thought that the matter in 


diſpute was a mere trifle, and that both parties had been in the wrong; he therefore 
awarded each of them to ſtand by his own coſts. And as to the five ſhillings awarded 
to be paid, it was plainly in ſatisfaction of this ſame action, and having been paid, 
or tendered, was a diſcharge of it. His Lordſhip declared himſelf againſt critical 
niceties in ſcanning awards made by judges of the parties' own chuſing, in order 
to the determination of diſputes between them; and that in this caſe he was clear, the 
jndgment ought to be for the defendant. The other Judges concurring, judgment 
was given accordingly. Hawkins v. Colclough, 1 Burr. 274. 


18. A bond was given, conditioned to perform the award of two arbitrators, and 
in caſe they ſhould differ, of a third perſon as umpire. All three of them joined in 


one inſtrument, purporting to be an umpirage. This was objected to as bad, upon 


the authority of a caſe in 1 Bulftrode 184. But the Court held the caſe cited to be 
abſurd, and that the joining of the arbitrators was ſurpluſage, and did not vitiate the 
act of the umpire. Souſſiy v. Hodg ſon, 1 Black. Rep. 463. 


19, On a motion to ſet aſide an award, it appeared, that in a diſpute between 
two partners, all matters in difference were referred to the award of A. B. in com- 
mon form. The arbitrator, inter alia, directed the partnerſhip to be diſſolved; and 
therefore it was objected, that in ſo doing he had exceeded his power. But the 
Court were of opinion, that when all matters in difference were referred, the arbitra- 
tor had clearly a power to diſſolve the partnerſhip. If a difference between a maſter 
and his apprentice was referred, the arbitrators would have a power to order the 
indentures to be delivered up. And in the preſent caſe, it was ſworn, that at the 


3Y 2 trial, 


531 


532 


18th. June, 


1737 
Reg. Lib. B. 


P+ 445 


15th. Jan. 
1742. 


Þ- 030, 


Reg. Lib. B. 


Award, 


trial, after the juror was withdrawn, and the rule of reference thus generally drawn 
up, the plaintiff openly declared, he would not have it underſtood that the arbitrator 
had a power to diſſolve the partnerſhip, which Lord Mansfeld obſerved was ſufficient 
evidence, ex ore ſuo, that the diſſolution of the partnerſhip was then a matter in diffe- 
rence, Therefore the rule was diſcharged. Green v. Waring, 1 Black. Rep. 475. 


III. For what Cauſes ſet afide, et E contra. 


1. HE bill in this caſe was brought, among other purpoſes, to ſet aſide an 

award, as having been unduly obtained; becauſe certain marriage articles, 

on which the differences aroſe, were ſhewn to one of the atbitrators only, and not to 
both of them; and he to whom they were not ſhewn, ſwore that if he had ſeen them, 
he believed he ſhould not have made ſuch an award. On the hearing of the cauſe, 
Lord Hardwicke was of opinion, that under the circumſtances of the caſe, this award 
was unfairly obtained; and therefore decreed that it ſhould be ſet aſide. But his 
Lordſhip agreed to the general rules in caſes of awards, that the arbitrators are judges 
of the partics' own chuſing, and that therefore they cannot object againſt the award, 
as an unreaſonable judgment, or as a judgment againſt law ; but where, as in the 


_ preſent caſe, arbitrators are deceived, or where they make their award clandeſtinely, 


without hearing each party, in ſuch caſes, a court of juſtice ought to interpoſe, to 
fruſtrate and avoid ſuch awards. Medcalf v. Ives, 1 Atk, 63. 


2. A bill was brought by one partner againſt the other, and alſo againſt the atbi- 
trators, who had previouſly made an award between them, to ſet that award aſide, 
and to have a general account of all dealings and tranſactions during the partnerſhip, 
To this bill the defendant, the partner, pleaded the award in bar; and on arguing the 
plea, the following objections were made to the award. 1ſt. That the arbitrators had 
awarded, that the debts due from the partnerſhip ſhould be paid by the partners in 
moieties, and yet they therein mentioned three debts only, ſo that in this reſpect the 
award was not final. 2d. That the arbitrators, by recommending, it fo the parties to 
conſent to an order of the court for the appointment of a proper perſon to collect the 
outſtanding debts due to the partnerſhip, was deputing a third perſon to do an act, 
which ought to have been done by themſelves, and therefore was not properly their 


own judgment. 3d. That the arbitrators had directed the parties to execute mutual 


releaſes, the form of which was to be ſettled by one of the maſters of the court, 
whereas they ought to have ſettled the form of the releaſes themſelves, and not left it 
to be done by any other perſon. After this plea had been argued, Lord Hardwicke 
gave judgment to the following effect. Though the bill is brought for two purpoſes, 
yet the one is conſequential of the other. 1ſt, To ſet aſide the award. 2d. For a 
general account. The prayer of the bill to ſet aſide the award, mult be founded upon 
the fraud, corruption, or miſbehaviour of the arbitrators, for it would be i improper 
to come into this court to ſet it aſide, merely on an objection in point of form. 
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The other part of the bill is the original right, which the plaintiff had to have a 
general account, The plaintiff is certainly intitled to an account, unleſs the award 
is a bar; and therefore the Court mult enter into all the legal objections to the 
award, which a court of law would have done, as 1t 1s inſiſted on by the plea to 
prevent the general account. I own 1 have been a good deal doubiful, as to the 
nicety that courts of law have uſed in determining awards, for they have formerly 
gone ſo far, as to make it almoſt impoſſible for arbitrators to do, what is the main 
intention of the ſubmiſſion, namely, the putting an end to the differences between 
the parties. But now, courts of law themſelves have in ſome meaſure departed 
from very ſtrict rules, as where arbitrators have directed the coſts to be taxed ; for 
the Judges have compared awards to judgments at law, which, though they muſt 
have certainty, yet the officers tax coſts; and therefore where arbitrators give ſuch 
directions, it ſhall not vitiate the award; though in the old caſes it has been 
held, that arbitrators could not in any inſtance delegate their power. It may 
poſibly be worth while for me to conſider, that as courts of Jaw have relaxed from 
their rigour and nicety in determining awards, how far courts of equity may not ſtill 
take a greater latitude ; but I am unwilling to do this, becauſe it would introduce 
confuſion, and uncertainty, and render awards a mixed caſe, partly determined 
by arbitrators, and partly by the authority of the Court, and therefore I rather 
chuſe to confine myſelf to one rule. As to the firſt objection, with regard to debts 
due from the partnerſhip, I will not lay any weight upon it; for as courts of law 
have ſaid, they will never make a preſumption to overturn an award, ſo neither will 
I, in this caſe, preſume that there are any other debts due from the partnerſhip, than 
what the arbitrators have mentioned in their award. As to the ſecond objection, 
with regard to the receiver, which 1s recommended by the arbitrators, I own I have 
great doubts ; but as the juſtice between the parties is the material thing, and the 
award being good to a common intent, anſwers the purpole of parties in ſubmitting 
to a reference, 1 am of opinion it is ſufficient ; for in caſes of this ſort, in mercantile 
affairs, which cannot admir of certainty, it would be too nice to defeat awards upon 
objections of this kind. It has been ſaid by the plaintiff's counſel, that the arbitrators 
recommending it to the parties to conſent, that an order might be made by this 
Court, for the appointing a receiver, Cc. and in cale of the parties' refuſal to conſent 
thereto, the requeſting the Court to order the ſame, is 2 delegation of their power, 
which arbitrators cannot do. And to be ſure, if they have delegated their power, 
the award is void for the whole. But Mr. Attorney General ſays, what the arbitra- 
tors have done in this reſpec, is at moſt but ſurpluſage. Yet if it affected the juſtice 
of the things ſubmitted, it would not be ſurpluſage. But this ſeems to me to be only 
a recommendation of the arbitrators to the parties, which is not tying them down to 
ſubmit that a perſon ſhould be ſo appointed, but leaves them at large; and if the par- 
ties do not approve of this ſcheme, why then it is ſurpluſage only, and not a delega- 
tion of their power. The queſtion is, whether the arbitrators awarding that the 
debts due to the partnerſhip, when received, ſhall be divided in moieties, between 
the parties, is ſufficient ; and I am of opinion it is, for the arbitrators. had nu controul 
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over the debtors themſelves, who might pay, if they pleaſed, the whole to one of the 
partners. To lay it down as a rule, that arbitrators muſt chalk out particularly the 
method in which the award is to be carried into execution, would be too nice, and 
overturn a great number of awards; for if this doctrine was to prevail, ſuppoſe one of 
the parties ſhould releaſe a debt due to the partnerfhip, it would be a breach of the 
award, for qui dirimit medium dirimit finem, and the other party could have no remedy 
but either to bring an action or a bill for carrying the award into execution, which 
would make it endleſs, and no award could ever be effectual to finiſh diſputes be- 
tween parties. I cannot think of any other method the arbitrators could have pur- 
ſued ; for though it has been ſaid at the bar, that they might have directed the parties 
to give ſuch perſon as the arbitrators ſhould appoint a letter of attorney to get in the 


debts, yet this would not have been adviſable, becauſe if the perſon ſo deputed had 
proved inſolvent, it would have been doubtful, whether the arbitrators themſelves 


might not have been liable. The laſt objeCtion is, the arbitrators leaving it to a 
Maſter, to ſettle the form of the releaſe. Now the general rule in regard to making 
awards is this, that arbitrators ſhould award each party to give a releaſe, and if they 
do, it is at the peril of the parties. Here it is in the firſt place fully and compleatly 
deſcribed in the award, what the parties ſhould do in point of giving releaſes, and 


then follows the reference to the Maſter to ſettle the form. If the award had ſaid, 


that the releaſe ſhould be ſettled by the Court firſt, and then the arbitrators would 


_ conſider whether they ſhould order the releaſe between the parties, this would have been 
very different, and I ſhould have inclined to think it a delegation of their power, and 


the award conſequently void. But here they have awarded releaſes, and only leave it 


to the Court, if they think proper, to give directions to a Maſter to ſettle the form; 


and it would be very extraordinary, when 1 think, the arbitrators have done all that 


is neceſſary, and there is no occaſion for the Court to interfere; yet becauſe they 
have ſaid, we leave it to the Court, therefore I mult interpoſe merely for the ſake of 


making that a bad award, which without my interpoſition would be a good one. 
Upon the whole I am of opinion, the award is good to a common intent, and the plea 
conſequently muſt be allowed againſt the general account; but the plaintiff is not 


precluded, at the hearing of the cauſe from objecting to the award for fraud, or par- 


tiality in the arbitrators. Lingood v. Eade, 2 Atk. 501. 


3. On a bill brought ta ſet aſide an award, it appeared to have been made by two, 
out of three arbitrators; that the third never heard it read, or had any opportunity 
of conference, either to convince, or be convinced by the other two; and that at a 
meeting between thoſe two, one of them ſaid, he would conſider and judge on 
plain facts, but the other ſaid, he did not mind facts, and being convinced that 
one of the parties had miſuſed the other, and having it now in his power, he would 


mulct his repreſentatives, Lord Hardwicke ſaid, he ſhould require a very par- 


ticular anſwer as to this latter fact, before he would let the award ſtand ; for no 
judge, either public or private, ought to expreſs himſelf in ſuch a manner. The 
only anſwer given was, that the words were warm and paſſionate, ariſing from the 
heat of the debate between the two arbitrators; and that this was the reſult of his 
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judgment, after having entered into the merits, But it was obſerved, that this 


fact was not put in iſſue, there being nothing in the bill relative to it, and that it 


came into the cauſe by ſurpriſe, upon the depoſitions. Lord Hardwicke now ſaid, 
I have not received an anſwer to my ſatisfaction, as to the arbitrator's having ſpoken 
theſe words, for ſuppoſing them to be words of warmth only, they were made by a 
perſon who was to judge, and if he carried that heat and paſſion into execution, 
TI ought not to ſuffer it to ſtand; but if it was the reſult of his judgment on the 
merits, it was a partial reſult. His Lordſhip then directed, that both the arbitra- 
tors ſhould be examined on interrogatories ; and ſaid, that if it ſhould come out, 
that tie a: bitrator did make ſuch a declaration, he would make him pay the coſts; 
for though an' arbitrator is an indifferent perſon, yet if the Court were not to lay 
hold on ſuch extraordinary conduct, arbitrations would be very arbitrary things indeed. 
Chicot v. Legueſne, 2 Vez. 315. 


4. On a bill brought to ſet aſide an award, it appeared, that the arbitrators had 
confeſſed two miſtakes, one, by not conſidering the extra-work of building a coach- 
houſe, which was not in the contract; and the other, in the computation of the 
value of ſome rough paling, both which were ſubmitted to by the defendant. Sir 
Thomas Clark, Maſter of the Rolls, who ſat for Lord Hardwicke, ſaid, that in the 


; No entry. 


caſe of a bill merely to ſet aſide an award, the Court will not let the party go into 
any legal objections, except for partiality, and corruption; but if the bill is for an 
account and prays to ſet aſide an award, in order to let in ſuch account, there the 
plaintiff may make legal objections. In the preſent caſe, his Honor thought that 


the two miſtakes were not ſufficient to ſet aſide the award in toto, and compared it 
to the caſe of a fault in a limitation in articles, or as more like a miſtake in an 


account. By this award there was a balance due to the defendant, but by allowing the 
two ſums miſtaken, it made a balance due to the plaintiff, yet the award was not ſet 


alide in toto. Champion v. Wenham, Amb. 245. 


5. The parties in this caſe having referred all matters in difference to the award 
of two arbitrators, and in caſe of their diſagreeing, to an umpire, the arbitrators 


regularly heard all the evidence, but differing in their concluſions from it, they ſtated. 


this evidence to the umpire, upon which he made his award, without re-examining 
the witneſſes. After he had made the award, the party againſt whom it was made, 
applied to him to hear the evidence himſelf, and on his refuſal, moved the Court 
to ſet the award aſide. But the Court thought, that as no application was made to 
the umpire to examine the witneſſes, before he had made his award, it was too late 


to do it afterwards, and therefore diſcharged the rule with coſts. Hall v. Lawrence, 
4 Term Rep. B. R. 589. 
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